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Landlord and tenant—Enhancement of rent—Improvement—Oanaus—Bengal 
Tenanoy Act ( VILI of 1880), Sec. 29, 


Where 8 landlord sues for enhancement at a rate more than that indicated 
in section 29, clause (ec) on the ground of improvement, it is incumbent on 
him to shew that the improvement has been effected and that it exists and 
substantially produces its estimated effect in respect of the holding. 

Suit for rent. 

Appeal by the Defendant. 

The material facts and arguments appear from the judgment. 

Babu Bepin Behary Ghose for the Appellants. 

Babus Hara Kumar Mitter and Sarat Kumar Mitra for the 
Respondent. 

The judgment of the Court was delivered by 


Jenkins C. J.—This is a suit for rent at the rate of Rs. 22- 
2 annas and 6 pies, and by way of defence to this claim it was 
pleaded that the rent was only Rs. 7-1 anna and 9 pies. It was 
ultimately admitted by the plaintiff that the original rent was 
Rs. 7-1 anna and 9 pies, but it was claimed that it had been I 
enhanced and rightly enhanced to the figure at which it is now 
sought to be recovered. 

The only point that arises on appeal is whether the provi- 
sion contained in section 29, clause (b) read with the second 
proviso, of the Bengal Tenancy Act does not afford a complete 

* Appeal from Appellate Decree No 1698 of 1907, against the decision of 
* F. E. Roe, Esq , District Judge of Hooghly, dated the 7th May. 1907, modifying 


that of Babu Kunja Behari Ballav, Munsiff, Howrah, dated the 19th February ° 
1907. $ 


9 > 
CIVIL, 
1908. 
nd 


Rama Nath Hudati 


t. 
Jote Kumar 
Mukherji. 


Jenkins, Q. J. 


CIVIL, 
1909. 


July, 9, 13, 14, 
August, 23. 
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answer to the plaintiff's claim. It-is contended that it does and 
that therefore the decree of the District Judge is erroneous. 


Reading clause (6) with the second proviso, it js evident that 


landlord to entitle himself to recover more than the rate indi- 
cated in clause (c) must establish the conditions set forth in the 
second proviso, that is to say, when the enhancement is on the 
ground of improvement it is incumbent on him to show that 
the improvement has been effected, and that it exists and subs- 
tantially produces its estimated effect in respect of the holding. 


“Now, what are the findings of fact in the lower appellate Court 


which can be claimed as in any way satisfying these require- 
ments? Merely this: The District Judge says that no a&empt 
has been made to show that the improvement in consideration 
of which this enhancement was accepted, has not had the anti- 
cipated effect upon the produce; in other words the learned 
Judge throws upon the tenant the burden that-rests in law ‘upon 
the landlord. It follows that the judgment of the District 
Judge cannot be’ supported; nor do we think that in this case 
we should remand the suit for further determination, inasmuch 
as the evidence that was placed before us contains nothing which 
satisfies the conditions set forth in section 29. We must, there- 
fore, reverse the decree of the District J udge and restore that of 
the Munsiff. The plaintiff must pay the present appellant's 
costs in the District Court and in the High Court. 


N. K. B. Appeal decreed, 


Before Mr. Fustice Mookerjee and Mr. Fustice Vincent. 
SITAL DAS BABAJI 
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PROTAP CHANDRA SARMA AND OTHERS.* 


Trust property—Shebait failing to nominate a sxcoessor—Who should manage— 
Adverse possession— Pleadings and proof, vartanoe between— Test — Arrange- 
ment authorising joint management, if operative, 

The devolution of the trust upon the death or default of each trustee 
depends upon the terms upon which it was created or the usage of the parti- 
cular institution where no express trust deed exists. 

Greedhari v. Nandokishore (1), Mathu Ramalinga v. Perianayagwm (2) 


* Appeal from Original Decree No. 807 of 1906, against the decree of 
Babu Khetra Nath Dutt, Subordinate Judge of Dacca. 


(1) (1867) 11 M. I. A. 405 (428) ; 8 W. R. P. C. 25, 
(2) (1874) L. R. 1 I. A, 209. 


Y 


A 


Von. XL] ` HIGH COURT. - |, 3 
Janoki v. Gopal A Janmejoy v. Watson (2) ana Genda v, Ohattar Bun (3) OIVIL, 
referred to. 1909 


e When the worshig of an idol is founded, the offica of shebait is vested in in E URS 
e Sital Das Babaji 
the heirs of the founders in default of evidence to show that he has disposed it = 
of otherwise, Protap Ohandra 

a. 
Gossami Gridhariji v. Romanlalji (4) referred to, t 


Hence where a shebait appointed by the founder fails to nominate a 
successor in accordance with the conditions or usage of the endowment, the 
management reverts to the representatives of the founder, even though the 
endowment has assumed a public character. 

Jay Bansi v. Chatter (5), Gossami Gridharji v. Romanlalji (4), Ranjit 
Singh v Jagannath (6*, Jagannath Prasad v, Ranjit Singh (T), Sheoratan v. 
Ram Pargash (8), Ohandranath v. Jadabendra (0), Sheo Prasad v. Aya Ram (10), 
Gajapati v. Bhagarar Doss (11) and Sathappayyar v. Periasami (12) referred to. 

The right of a person lawfully entitled to the office of a shebait may be 
extinguished by adverse possession. 

Alagirisami v. Suniiareswara (18), Ramanathan v. Murugappa (14), Lilabati 
Misrain v. Bishun Chobay (15), Nilakhandan v. Padmanabha (16), Balwant Rao 
v. Peran Mal (17) and Gossami Gridharji v. Ramanlalji (4) referred to. 


A plaintiff is not entitled to succeed on a oase not to be found in the 
pleadings nor involved in or consistent with the case thereby made. 

Eshenohander v. Shamacharan (18), Mohwmmud Ali Khan v. Rutha Koer (19) 
and Sreemuity Dosses v. Ranse Lalwnmonee (20) referred to. 


On the other hand, even if the plaintiff should mistake the relief to which 
he is entitled in his special prayer, the Court may afford him the relief to 
which he has a right under the prayer for general relief, provided it is such a 
relief as is conformable to the case made in the plaint, 


Arbuthnot v. Betts (21) and Vistarini v. Makhanlal (22) referred to, 
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‘The test in each oase ig, whether the relief sought ru be granted upon 
the facts stated in the plaint and established by the evidence and whether the 
varianoe, if any, between the pleading and prcof will take the defendant 
unfairly by surprise. i 6. 
Quaere, whether any arrangement made by a shebait authorising two 
persons to hold the office jointly is operative in law, 
Appeal by the Defendant. 
Suit for recovery of possession by the representatives of the 


founder of a deity. 


The facts of the case and arguments appear sufficienly from 
the judgment. 

Mr. Chakraverty and Babus Harendra Narain Mitter and 
Karunamoy Bose for the Appellants. 

Babu Joges Chunder Roy, Dr. Priya Nath Sen and Babu 
Surendra Nath Guha for the Respondents. 

! G A. V. 

The judgment of the Court was as follows : 


Mookerjee J.—The subject matter of the litigation which 
has culminated in this appeal is an image of Lakshmi Narain 
Jeu established in the town of Naraingunj in the district of 
Dacca and the properties movable and immovable appertaining 
to the endowment of that deity. The plaintiffs respondents 


claim to be the representatives of the founder and they com- 


menced this action for recovery of possession upon the allegation 
that the line of Mohunts had come to an end and that the 
defendants were trespassers in unlawful occupation of the endowed 
properties. The first two defendants who alone substantially 
resisted the claim denied the title of the plaintiffs as representa- 
tives of the founder and alleged that they were themselves the 


- lawfully appointed Mohunts of the endowment. One of these 


defendants had died during the pendency of the present litiga- 
gation and we are now concerned only with the case of the 
first defendant who is the appellant before this Court. The other 
defendants were brought on the record upon the allegation that 
they had improperly interferred with the management of the 
endowment and had set up the Mohunts defendants for that 
purpose. No relief however was claimed against them and we 
are not concerned at this stage with the question of their liability, 
if any. In order to appreciate accurately the position of the 
respective parties it is convenient to refer to the following genea- 
logical tables, one of which gives the line of the founder and 
the other sets out the line of Mohunts. 


xy 


ir 
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that the first Arendant is the lawfully appointed mohunt ; DIVI 
secondly, that as the endowment is of a public nature, the repre-. 1909. 


egntatives of the founder have no special status; and thirdly, Sital Daa Babaji 
that the plaintiffs have been awarded a decree on a case not set yrotio Chains, 
out in the plaint nor made out in the evidence. On behalf of Sarma. . 
-the plaintiffs respondents, all these positions have been con- 

troverted, and, it has further been argued that as from 1872 to 

1899 they have managed the endówment as shebaits, the title of 
the defendants, if any, to the office of mohunt has been extin- 

guished by adverse possession. Before we deal with the questions 

in«ontroversy, it is necessary to examine for a moment the 

historye of the origin and management of the endowment. 

The endowment appears to have been created by Bhikanlal 
Sarma towards the latter end of the 18th century. He estab- 
lished an image of the deity Lakshmi Narain Jeu in the town 
of Dacca and dedicated his own estate for its worship and 
maintenance. Subsequently, he appears to have established 
this image in suit in the town of Naraingung and at one stage 
of the proceedings a questioh appears to have been suggested, 
whether the institution at Naraingunj was a branch of the 
parent institution at Dacca. This question, however, has 
not' been investigated and an enquiry into this matter is not 
absolutely necessary for the décision of the points raised before 
us, but so far as we can gather from the record, the Naraingang 
endowment was in its inception a private endowment, subordinate 
to the Dacca institution, though in course, of time, the former 
may be said to have acquired a more or less public character by 
reason of the influx of pilgrims aud devotees who have made 
.gifts of property from time to time. We may however proceed 
on the assumption that the  Naraingunj institution is 
independent of the one at Dacca. There are no materials. 
on the record which would enable us to determine with any 
‘approach to certainty the terms on which the foundation was 
created. We do not know what power if any, either of 
management or of nomination to the office of mohunt, was 
reserved in himself by the founder. The defendant has in his 
possession documents which might perhaps have thrown some 
light upon this question. He admits that he has a deed of gift 
written in Persian but he has not filed it. We start, therefore, 
with this information only that more than a century ago, 
Bhikunlal established this endowment and placed it in charge of 
' Choitan Das a mohunt of the Ramayet sect. The next item of , 


Mookerjee, J. 
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CIVIL. information we get is that after the death of te founder as also 
1909. -> of the first mohunt, in the time of Gopal Prosad, when Lachman 
Si Das Babaji Das became the mohunt, he got a sanad of release from GopaPe 
v, Prosad. This was apparently in the form of a Debutter grant 
"hme ^ made on the 27th April 1813, This we gather from the recital 
Pun in a judgment delivered on the r7th August 1855 in a possessory 
AMookerjee, J. ; Eel < < 
— dispute which led to criminal proceedings under section 3 of 
Act IV of 1840. This would tend to indicate that a recognition 
of the title of the mohunt by the representativés of the founder- 
was deemed to be necessary when by succession a new mohant 
came to hold the office in 1813. This deed also, if it is still In 
existence, must be in the custody of the defendant and for some 
unexplained reason has been withheld. About 40 years later, 
upon the death of Lachman Das, disputes arose again as to the 
possession of the endowed properties. When Lachman Das 
died, apparently the only persons then alive in the line of 
mohunts were the grand chelas of his spiritual brother Janaki 
Das. Gopal Prosad set up Ram „Prosad Das as the mohunt in 
whose favour he executed a deed of gift. 'This led to disputes 
and criminal proceedings were commenced as already men- 
tioned. The result of the proceedings was that Hari Das and 
Santosh Das were maintained in possession, and they appear to 
have continued in occupation of the endowed properties from 
I855 to 1868; Shortly before the death of Santosh, which took 
place on the 3oth May r868, Raja Babu executed a deed in 
favour of his wife Prosonno Kumari and his nephew Pran Nath 
by which he authorised them to manage the endowment as 
shebaits. This induced Santosh Das to present an application, 
apparently to the Collector, on the 3oth July 1867. In this, he 
admitted that the founder Bhikan Lal and the first mohunt 
Chaitan Das had performed the service and worship of the idols 
with the income of the Debutter property according to the-- 
terms of the sanad, that after their death, Gopal Das had become 
: the shebait and performed the service and worship, and after his 
death Raja Babu had been appointed shebait to perform the 
service and worship of the idols in Dacca. He complained, 
however, that Raja Babu being incapable of doingthe work of 
shebait, had renounced his shebaitship and had made an 
application for substitution of Prasanna Kumari and Pran Nath 
as shebaits in his place. Santosh Das urged that this was not right 
and that if Raja Babu renounced the shebaitship, he was entitled 
* to be the shebait of the idol established in the house at Dacca, 
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He therefore claimed that he might be recognised as the 
shebait of the idol in Dacca as he was also the shebait of the 
îdol at Naraingung. What happened to this application, is not 
known, but it is admitted that in the records of the Collector, 
Prosonno Kumari and Pran Nath have been registered for many 
years past as shebaits. Santosh Das, as we have already said, 
died shortly after in 1868. At that time, Lachmi Das, now 
alleged to be his chela, was not in the temple, and possession 
was taken by bis Baishnabi mistress, Ram Dasi who set up 
a „will alleged to have been executed by him. Meanwhile 
Prosonno Kumari and Pran Nath applied for a certificate under 
Act XXVII of 1860 for authority to perform the services not 
only in Dacca but also in Naraingung, and to collect the debts 
due. The certificate appears to have been subsequently 
granted to them in 1871. In the interval, Ram Dasi had com- 
menced an action on the basis of the alleged will of Santosh Das, 
which was dismissed on the 20th May, 1872. The Munsiff held 
that as she was an unchaste woman and belonged to a different 
caste, it was not likely that she could have been appointed 
shebait by Santosh and that the evidence adduced to prove the 
genuineness of the will was altogether worthless. Immediately 
after, there was a compromise between Ram Dasi on the one 
hand and Prosonno Kumari and Pran Nath on the other 
hand on the 20th November 1872, both the parties filed appli- 
cations before the District Judge in the appeal preferred against 
the decree of dismissal of the suit of Ram Dasi. The effect 
of this compromise was to declare that Prosanno Kumari and 
Pran Nath were the shebaits of the Debutter estate and that 
Ram Dassi was to be appointed to manage the endowment. The 
result of this settlement was that Ram Dasi continued to hold 
possession of the endowed properties under Prosonno Kumari 
and Pran Nath from 1872 till her death on the 12th December 
1899. Shortly after her death, disputes broke out again and the 
plaintiffs allege that the first two defendants who falsely claim 
to be mohunts, with the assistance of the other defendants, two 
of whom are members of the legal profession and the third is an 
influential landlord of the locality, managed to obtain possession 
of the properties. The plaintiffs thereupon commenced this 
action on the 26th November 1903 for declaration of their title 
to and recovery of possession of the endowed properties 


“ as shebaits. 
The first point which requires consideration is whether the * 
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OIvIL. first defendant is the lawfully appointed, mohunt ‘of the endow- 
1909, ment; the Subordinate Judge has còne. to the-conclusion upon 
mar i i it er . Th 
Sital Das Babaji the evidence that he is not the epee er mohunt The, 
l 9. evidence upon this part of thecase was criticised in considerable 
P duc ds ndra detail before us and has been subsequently subjected by 
mee ourselves to minute examination. The result-is that the view 
AMookerjee, J, 


=k taken by the Subordinate Judge proves to be manifestly well- 
founded, It is obvious that Santosh Das, up to the time of his 
death in 1868, was the lawful sebait and mohunt of the endow- 
ment. Lachmi Das, who is now alleged to have been his chela 
and entitled to the office of mohunt upon his death, was net 
present in the temple at the time of his death. His Baifhnabi 
: mistress Ram Dasi upon his death set up a false wil and was 
defeated in the litigation which she commenced for possession 
of the temple and its properties. Subsequently, as we have 
already stated, she abandoned her claim and was placed in 
possession as manager under Prosonno Kumari and Pran Nath 
as shebaits; so far as wecan gather from the evidence Lachmi 
Das came to the temple about 1875, that is, seven or eight years 
after the death of Santosh. It is also fairly clear that this was 
the first time that he came to the temple. He could not, there 
fore, have been the initiated chela of Santosh Das. On the 
other hand, there is evidence to show that he became the chela 
of Ram Dasi which would not of course confer on him any legal 
status. His subsequent conduct during many years is entirely 
inconsistent with the theory now put forward that he was the 
chela of Santosh Das and as such entitled to succeed to the 
office of mohunt. During the time of' his stay in the temple 
from his first arrival in 1875 to the death of Ram Dasi in 1899, 
his position was that of the manager of the endowment under 
Ram Dasi. It is most natural, therefore, that, as indicated in 
the evidence, he should be, some what loosely in common 
« parlance spoken of as the mohunt. If Lachmi Das had been 
the duly initiated chela of Santosh Das and as such entitled to 
ov | succeed to the office of mohunt, it is inconceivable that he 
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should have omitted toassert his rights during a period of 25 

years. On the other hand he uniformly contented himself with 

a subordinate position wholly inconsistent with that of the 

spiritual head of the endowment. Thus, for instance, from a 

deposition given by him on the 4th September 1894, though he 

called himself the spiritual son of Santosh Das, it is clear that he , 
e was nothing better than the manager on behalf of the defendants 
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in that ca ANG ] Ja CIVIL. 
Chunder jugular blender ‘at Naraingung that litigations in 1909, 
respect of the eüdgwéd property were conducted in the name 
of Ram Dasi, while Lachmi Das merely acted as her manager. v. 
Apart f this, however, the oral evidence of the initiation of au ee 
part from i ; eo nini. 
Lachmi Das by Santosh is wholly unreliable. No doubt some Modheree, " 
of the witnesses for the defence speak of Lachmi Das as the — 
chela of Santosh. But theevidence is not uniform and Purno 
Chandra Pal, a zemindar of some respectability, examined 
on behalf of the plaintiffs, says in cross examination that Santosh 
Des had no chela of his own, It is clear also that witnesses who 
are alteged to have been present at the time of the initiation 
and who might easily have been called were not examined. 
Whether, therefore, we consider the direct evidence of initiation 
or the evidence of conduct of Lachmi Das, the conclusion is 
irresistible that he was not the duly appointed chela of Santosh 
Das. The part which he played in the various litigations relating 
to the endowment, the position which he occupied for many 
years in the temple, are inconsistent with the theory that he was 
entitled to the spiritual headship of the endowment. We must 
therefore affirm the finding of the Subordinate Judge that 
Lachmi Das was not the chela of Santosh Das and that the 
frst defendant Sital Das, as the chela of Lachmi Das, has no 
title to the office of mohunt. 
The second point which requires consideration is, whether, 
under these circumstances, when it is established that the 
last mohunt Santosh Das has not left any chela entitled to 
the office of mohunt, the representatives of the founder can 
legitimately claim to take possession of the properties as 
shebaits. Upon this branch of the case, the learned counsel 
for the appellant endeavoured to make a distinction between 
private and ‘public endowments. He argued that whatever 
might be the case with a private or family endowment, the 
representatives of the founder have no special rights when the 
heir of mohunts becomes extinct in the case of a public temple. r 
In our opinion, the distinction suggested is not supported by the 
authorities and.is not defensible on principle. It is now well- 
settled that the devolution of the trust upon the death or default 
of each trustee depends upon the terms upon which it was . 
created or the usage of each particular institution where n 
express trust deed exists. In support of this proposition 
sufficient to refer to the decisions of the Judicia] Cor 
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the cases of Greedharee v. Nandokissore (1), Misttee Ramalinga 
v. Ferianayagum (2), Fanoki vw. Gopal (3), Fanmenjoy v. 
Watson (4), Genda v. Chatter Pun (5). We have further the 
recognised principle that when the worship of “an idol is founded,* 
the office of shebait is held to be vested in the heirs of the 
founder in default of evidence to show that he has disposed it of 
otherwise, Gossami Gridhariji v. Romanlalji (6). From these 
two propositions, it necessarily follows that where a shebait 
appointed by the founder fails to nominate a successor in 
accordance with the condition or usage of the endowment, the 
management reverts to the representatives of the founder. This 
Proposition is supported by the cases of fat Bansi v. Chatar (7), 
Gossamt v. Roman (6), Ranjit Singh v. Fagannath (8) and 
Jagannath Prasad v. Ranajit Singh (9). The same view has 
been repeatedly taken by the learned Judges of the Allahabad 
High Court. See SAeoratan v. Ram Pargash (10), Chandranath 
v. Jadabendra (11) and Sheo Prasad v. Aya Ram (12). In the 
case last mentioned, the endowment was for the promotion of the 
Nanakshahi religion and was undoubtedly of a public character 
and yet it was ruled that when a religious endowment has been 
founded, the right to appoint a manager or superintendent 
remains in the founder and his descendants, unless there is 
evidence to show that the founder or his descendants have made 
any inconsistent disposition. Substantially tothesame effect is 
the decision of the Madras High Court in Gajapazi v. Bhagavan 
Doss (13), in which it was ruled that in the absence of a deed of 
endowment the obligations of the head of a muth to the repre- 
sentatives of the founder can only be deduced from the usage 
of the institution. See also Sathappayyar v. Pertasamt (14). If 
this test is applied to the case before us, the defendant has no 
answer to the suit. The representatives of the founder have, 
from 1813, exercised control, direct or indirect, over the manage- 
ment of the endowment, and it is difficult to appreciate how it 
can be seriously contended that they have no right to intervene 
when it is found that the succession to the office of trustee has 


(1) (1867) 11M. I. A. 405 at 428 ; 8 W. R, P. 0, 25. 


(2) (1874) L. R. 1 I. A. 209. 

(3) (1882) L, R. 10 I. A. 32; I. L. B. 9 Oalo. 766. 

(4) (1884) L. R. 11 1. A. 94 at 105 ; I. L. R. 10 Calc. 901. 

(5) (1886) L. B. 13 I. A. 100, 

(6) (1889) I. L. R. 17 Calc. 3 ; L. B. 16 I. A. 187. 

(7) (1870) 5 R L. B. 181, 13 W. R, 896. 

(8) (1885) I. L, R. 12 Cale. 878. (11) (1906) I. L. R. 28 All. 689. 

(9) (1897) I. L. R. 96 Calc. 354. (12) (1907) I. L. R. 29 All. 663. 
(10) (1896) I. L. B. 18 All, 227, (13) (1891) I. L. B, 15 Mad, 44, 

(14) (1890) I. L. R, 14 Mad, 1. 
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wholly failed and ‘he properties have passed into the hands of a 
trespasser who sets up a fictitious claim to the office of mohunt. 
In fact, this recognition of the right of the founder or his repre- 
%êntatives to intervene where the succession to the office of 
trustee has wholly failed may be regarded as, in some respect, 
analogous to the well established right of visitation of the founder 
and his representatives in the case of eleemosynary corporations 
in England. It is impossible, in our opinion, to support the 
view that the founder who furnishes the original endowment 
has no concern when he finds that by reason of the failure of the 
succession to the office of trustee, the whole object of the endow- 
ment ig jeopardised ; and in our opinion his representatives are 
entitled to claim the same right of management as he himself 
if alone would be entitled to claim in such a contingency. We 
must consequently hold that the plaintiffs or that one amongst 
them who are the representatives of the founder are entitled to 
the relief claimed in this suit. There is, however, in our opinion 
another ground upon which the plaintiffs would be entitled to 
succeed. As we have already pointed out, the plaintiffs were 
in possession of the endowment as chebats from 1872 to 1899. 
If the case for the defendant is true, Ram Dasi had no status at 
all in relation to the endowment, and, upon the death of Santosh 
Das in 1868, Lachmi Das ought to have come into occupation as 
the mohunt. What then is the legal effect of the long and continu- 
ous possession of the plaintiff as shebaits of the temple? Clearly 
the right of any other person who might be imagined to be 
lawfully entitled to the office of shebait has been extinguished 
by adverse possession. This view is amply supported by 
the cases of <Alagtrisamt v. Sundareswara (1), Ramanathan 
v. Murugappa (2), Lilabati Misrain v. Bishnu Chobey (3), Nila- 
kandan v, Padmanabha (4), and by the decision of the Judicial 
Committee in Balwant Rao v. Puran Mal (5), and Gossams v. 
Komanial (6). It is manifest, therefore, that as for 27 years 
from 1872 to 1899 the plaintiffs have been in possession of the 
office of shebait through their manager Ram Dasi, they have 
acquired a statutory right to the office of shebait. In this view 
also the plaintiffs would be clearly entitled to succeed. 


(1) (1898) I. L. R, 21 Mad. 278 

(2) (1903) I. L. R. 27 Mad. 192 and on appeal to a Council, 
(1906) I. L. R. 29 Mad. 283, L. R. 83 I, A. 139 

(8) (1907) 6 0. L. J. 621. 

(4) (1890) I. L. R. 14 Mad. 158. 

(5) (1833) L. R. 10 I. A 90; I. L.R, 6 All, 1. 

(6) (1889) I. L. B. 17 Oalo. 3, 
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The third point which requires sangi EA is whether 
the plaintiffs are entitled to any relief in the suit as framed. 
The learned counsel for the appellant has strenuously contended. 
that the plaintiffs ought not to be allowed to succeed upon a case 
neither made in the plaint nor developed in the evidence. He 
has laid stress upon the circumstance that the plaintiffs asked for 
declaration of their maliki and shebaiti rights in the disputed 
properties and has argued that the two cases were wholly incon- 
sistent. [t may be conceded that thelanguage of the plaint is open 
to criticism but the plaintiffs have never pressed for relief on the 
ground that they are absolute owners and not shebaits of the 
disputed property. In the Court below as well as in this” Court 
they have sought relief solely on the ground that upon failure 
of the line of mohunts they are entitled as representatives of the 
founder to recover possession of the endowed properties as 
shebait, and this is the decree which has been made in their 
favour. No doubt as has been repeatedly held a plaintiff is not 
entitled to succeed on a case not to be found in the pleadings 
nor involved in or consistent with the case thereby made. 
Eshenchunder v. Shamachurn (1) Mohummud Ali Khan v. Rutta 
Koer (2) and Sreemuty Dossee v. Ranee Lalun Monee (3). On the 
other hand, it has been frequently laid down that even if the 
plaintiff should mistake the relief to which he is entitled in his 
special prayer, the Court may afford him the relief to which 
he has a right under the prayer for general relief, provided it is 
such a relief as is conformable to the case made in the plaint. 
Arbuthnot v. Betts (4), Nzstarini v. Ma£&hanlal (5). The test in 
each case is whether the relief sought may be granted upon the 
facts stated in the plaint and established by the evidences and 
whether the variance if any, between the pleading and proof 
will take the defendant unfairly by surprise. Tested in the light 
of these principles, it is manifest that the defendant has no sub- 
stantial grievance. The facts are set out with sufficient precision 
in the plaint and have been made out by the evidence on the 
side of the plaintiffs. The special case set up in the defence has 
completely failed. Under these circumstances there is no con- 
ceivable reason why the plaintiffs should not get relief on the 
ground that they have shebaiti right in the image of the deity 
Lakshmi Narain Jeu and the properties endowed for his worship. 


(1) (1886) 11 M. I. A. 7 at 20. 

(2) (1807) 11 M. T. A. 468 at 473, n W. R. P. C. 9. 

(3) (1869) I9 M. I. A. 470 at 475, 11 W. R. P. O 97, 2 B. L. R. P. Q. 64, 
(4) (1870) 6 B. L. B. 278. (5) (1873) 9 B. L. R. 11 at 29. 
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Jt has further uet argued by the learned counsel for the 
appellant that if the plaintiffs as representatives of the founder 
gwe entitled to any eelief, it is the first plaintiff alone in whose 
favour a decree may legitimately be made because it was con- 
tended that, the office of shebait is inalienable and any arrange- 
ment made by Raja Babu authorising his wife Prosonno Kumari 
and his nephew Pran Nath to hold the office jointly, is inopera- 
tive in law. There may be some force in this contention in view 
of the decisions in Raja Vurmah v. Ravi Vurmah (1) Eyana 
Sambanda v. Velu Panda Ram (2), Gobinda Kumar v. Debendra 
Ktwmar (3) and Rajeshwar Mullick v. Gopeshwar Mullick (4). 
But thé question of the rights of the plaintiffs s#ter se is evident- 
ly one which cannot be determined in this litigation. In the 
first place, this question has not been raised or even suggested at 
any previous stage of the proceedings; in the second place, the 
plaintiffs respondents have throughout been represented by the 
same pleader and any question of conflict of interest cannot 
properly be discussed unless an opportunity is afforded to each 
of them to place his case before the Court independently. In 
the third place, in view of the decision in the case of Ba/wanta 
Rao v. Puran Mal (5), Ramanathan v. Murugappa (6), it is quite 
conceivable that the plaintiffs other than the first plaintiff 
may have acquired as against the latter a statutory right to hold 
the shebaitship jointly. In the fourth place, it is immaterial to 
the defendant appellant whether all the plaintiffs or only one 
amongst them holds the office of shebait as the representative 
of the founder. Under these circumstances, we must decline to 
enter into a discussion of the question of the right to shebait- 
ship amongst the plaintiffs tnter se. 

It may be added that a question was raised in the Court 
below as to whether the suit was maintainable in view of the 
provisions of section 539, Code of Civil Procedure of 1882. The 
objection was not seriously pressed though evidence was adduced 
to prove that the worship is now maintained to a considerable 


(1) (1876) L.B 4 I. A. 76. 

(2) (1899) L. R. 27 I. A. 69; I. L. R. 28 Mad. 271, 

(3) (1807) 12 0. W.N 98. 

(4) (1907) I. L. R. 35 Cale, 226, 7 0, L.J. 315. 

(5) (1883) L. R. 10 I. A. 90. 

(6) (1903) I. L. R. 27 Mad. 192. On appeal to Privy Counotl, 
(1906) I, L. R. 29 Mad 288, 
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extent by public charity and substantial additions have been 
made to the properties by the gifts of devotees and worshippers. 
The Subordinate Judge held that the objéction could not Be 
maintained in view of the decision of this Court in Zudree Das 
v. Choout Lal (1) This is manifestly right and the objection has 
not been reiterated in this Court. 

The result, therefore, is that the decree made by the Subor- 
dinate Judge is substantially just and must be affirmed with costs. 


A. T. M. Appeal dismissed. 
(1) (1906) L L, R. 88 Calc. 789, 





Before Mr. Justice Caspersa and Mr. Fustice Dosa 
TOMIZUDDIN KHAN AND OTHERS 
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KHODA NAWAZ KHAN AND OTHERS. 


Suit for possession on declaration of title—Non-tranaferable holding, transfer of, 
by tenant—Non-recognition of transfer by landlord —Swrrender oy holding 
by old tenant, acceptance of, by landlord— Settlement of holding witha 
new tenant—Transfer, if an incumbranoe— Bengal Tenancy Aot ( VIII of 
1885), Seo. 80, Sub-Sacs, (6) and (7 )—“ Incumbrance,” meaning of. 3 


Where a non-transferable holding or a portion of it is sold, the limitation 
of the interest of the transferor, so far as the portion transferred is concerned, 
amounts to an absolute extinotion of his right in that land as between himself 
and the new tenants with whom the landlord on accepting a surrender from 
the old tenant, the transferor, settles the holding. 

The transfer is not a limitation of the tenant’s interest but a complete 
extinction of his interest in the portion transferred and does not come within 
the meaning of the word '' incumbranoe " as used in section 86, sub-seotions (6) 
and (7) of the Bengal Tenancy Act (VIII of 1888.) 

Jogeshwar Mazumdar v. Abed Mahomed Sirear (1) referred to and 
explained, 

Appeal by the Plaintiffs, 


Suit to recover kas possession on adjudication of title on 


the ground of settlement by landlord on acceptance of surrender 


from old tenants, a transfer by whom was not recognized. by 


the landlord. 
The facts of the case appear fully from the judgment. 
Moulvte Serajul Islam for the Appellant. 
Babus Dwarka Nath  Cha&ravarti and Ramesh Chandra 


Sen for the Respondents 


* Appeal from Appellate Decree No. 483 of 1908, against the decree of Babu 
Adaita Prosad De, Subordinate Judge of Mymensingh, dated the 21st Novem- 
ber 1907, modifying the decree of Babu Kamint Kumar Dutt, Munsiff, Additional 
Court at Kishoregunge, dated the 18th February 1907, 


(1) (1898) 8 C, W. N, 18. 
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The judgmerk of the Court was as follows : 


The facts giving rise to this second appeal may be shortly 
giated thus: e 

The defendant No. 7 was the tenant of a certain non- 
transferable holding. He sold 1} kanis out of his holding to the 
defendants Nos. 1 to 4. The landlord declined to recognise that 
transfer but accepted a surrender of the 14 kanis from the defen- 
dant No. 7, and then settled the same, by means of a registered 
kabuliat, with the plaintiffs who, however, failing to obtain 
possession from the defendants Nos. 1 to 4, brought this suit 
to recover khas possession of that area on adjudication of their 

. title th*reto. ? 

The first Court decreed the suit in full. On appeal to the 
Subordinate Judge, the decision of the first Court has been 
reversed ; the sale by the defendant No.7 to the defendants 
Nos. r'to 4 has been held to be an incumbrance withinthe mean- 
ing of section 86, sub-sections (6) and (7) of the Bengal Tenancy 
Act. The Subordinate Judge has further declared that rent for 
14 kanis must be paid by the defendants Nos. 1 to 4 to the 
superior landlord and that these defendants have a right of 
occupancy in their purchased land. 

In second appeal by thelplaintiffs, who, as we have already 
mentioned, aré the new tenants under the superior landlord 
after the acceptance of the surrender by the defendant No. 7, 
the contentions are substantially these: that the sale by the 
defendant No. 7 to the defendants Nos. 1 to 4 is not an.incum- 
brance within the meaning of section 86 ; that the surrender 
of the 14 kanis was valid even without the consent of the 
defendants Nos. 1 to 4; and that the further reliefs granted by 
the Subordinate Judge, as to the liability for payment of rent 
and the declaration of the occupancy right of the defendants 
Nos. rto 4, cannot be sustained. 

The Subordinate Judge has accepted the definition of “ in- 
cumbrance” in section 161 of the Rent Law. That definition 
was imposed by the Legislature for the purposes of Chapter XLV 
and runs thus: ‘The term " incumbrance " used with reference 
toa tenancy, means any lien,sub-tenancy, easement or other 
right or interest created by the tenant on his tenure or holding 
orin limitation of his own interest therein......"  Thereis no 


Tomizuddin Khan 
v. 
Khoda Nawaz Khan, 
November, 19. 


other definition of “incumbrance”’ available to us ; but we may | 


. mention that in the Transfer of Property Act—where, also, 


there is no definition of the word,—the meaning attached to it 
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CIVIL. in the Conveyancing Act of 1881 has been fcepted, namely, 
1909. “a mortgage in fee, or for a less estate, and trust for securing 
MÀ , . . , 
Tomizudiin Khan MONEY and alien and a charge of a portion, annuity or other 


capital or annual sum." " Ts 
Now, can it be said that the " incumbrance" in section 86 
of the Bengal Tenancy Act includes a sale of a portion of a 
non-transferable holding? In Fogeshwar Mozumdar v. Abed 
Mahomed Sircar (1) there is an observation by the learned 
Judges that ‘a lease just as much asa sale, gift or mortgage, 
must come within the meaning of the word “incumbrance.” 
An incumbrance would seem to mean anything that restricts or 
limits the rights of the putnidar, and interferes with his enjoy- 
ment of the subject of the putni." This observation, however, 
is not conclusive in the present circumstances. The attention 
of the Court in that case was primarily directed to the question 
whether a lease amounted to an ''incumbrance," We entertain 
no doubt that if the defendant No. 7 had created a sub-lease of 
his own interest, that would have amounted to an "incum- 
brance” within the meaning of sub-section (6) of section 86, 
but we are here dealing with the case of a sale; to enable the 
defendants Nos. r to 4 to follow sub-section (6), it must be 
shown that the sale to them was a valid sale ; and, further, the 
discussion as to the validity of that sale, and the resultant 
interests arising therefrom, must be limited to the position of 
the transferor and the transferees, and not to the position of the 
superior landlord, still less to that of the plaintiffs in the present 
suit, Now, the holding of defendant No. 7 was non-transferable 
and the limitation of the interest of the transferor, so far as the 
I] kanis transferred is concerned amounted to an absolute 
extinction of his right in that land as between himself and the 
defendants Nos. 1 to 4. The transferees may, in conceivable 
circumstances, have a right to recover the purchase money if 
the transaction of sale be held to be invalid. But as regards 
the 14 kanis with which we are now dealing, the interest in the 
same passed completely to the transferees. That transfer, 
therefore, was not a limitation of the tenant’s interest, so far as 
: the defendant No. 7 was affected, but a complete extiuction of 
his interest restricted to the 14 kanis. 
There is no reported case exactly in point ; and although 
we have been referred to certain authorities in the course of the 
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argument, in view of the observations we have made, we think 
that the judgment of the Subordinate Judge cannot stand. It 
qs accordingly set aside; the plaintiffs’ suit is decreed ; and the 
judgment of the first Court will be restored with costs in all 
the Courts. 

B, M. Appeal allowed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Richardson. ; 
MACGREGOR 


"e. v. 
e THE CAWNPORE SUGAR WORKS La." 
Attachment before judgment—Civil Procedure Code (Act XIV of 1883), 
Beo 483 — Conduct of defendant—Commenoement of suit. 


In considering an application for attachment before judgment, the Court 
is not restricted to the conduct of the defendant subsequent to the commence- 
ment of the action, It is open to the Oourt to look tothe conduct of the 
parties immediately before the suit and to examine also the surrounding cir- 
cumstances and from these to draw an inference as to whether the defendant is 
about to dispose of his property, and, if so, with what intention. 


Order for attachment before judgment. 
Appeal by the Defendant. 


The facts and arguments advanced appear from the judgment. 
Babu Dwarka Nath Mitter for the Appellant. 

Babu Nalini Ranjan Chatterjee for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order of 
the Court below made under section 483 of the Code of Civil 
Procedure, for attachment of the property of the defendant 
before judgment in the suit. 

In a case of this description, the plaintiff is to satisfy the 
Court that the defendant, with intention to obstruct or delay the 
execution of any decree that may be passed against him, is about 
to dispose of the whole or any part of his property. The 
materials on the record show that the defendant has been in a 
more or less embarrassed position,ithat during November 1907 he 
sold away two parcels of land ostensibly with the object of paying 
outstanding rent decrees, and that he has further transferred 
his interest in a surpeshgt lease for over Rs. 2,000. It is also 
shown that shortly before the time when these transactions took 


* Appeal from Order No. 106 of 1908 against the decision of. Babu Sarada 
Prasad Bose, Subordinate Judge of Saran, dated the 20th March 1908. 
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place, notice had been given by the plaintiff of his claim to 
enforce the contract of' 1906. From these circumstances, the 
Subordinate Judge drew the inference that the defendant waf 
about to dispose of his property and that his intention in so 
doing was to obstruct or delay the execution of the decree which 
might ultimately be passed against him. , 
The facts, as they appear in the proceedings of the Court 
below, have not been challenged, and, we are not prepared to 
say that the Subordinate Judge has erroneously estimated their 
bearing. Butit has been suggested by the learned vakil for the 
appellant that in order to bring the case under section 48g of the 
Code of Civil Procedure, it must be proved that the attempt 
at alienation was made after the commencement of the action. 
This contention is in our opinion based upon a narrow construc- 
tion of section 483. It is open to the Court to look to the 
conduct of the parties immediately before the suit and to ex- 


‘amine also the surrounding circumstances, and from these to 
‘draw an inference as to whether the defendant is about to 


dispose of his property, and, if so, with what intention. In this 
view of the matter, the appeal fails and must be dismissed with 
costs. We assess the hearing fee at two gold mohurs. 

As the suit was commenced early in 1908 and as an order 
under section 483 has been made, it is desirable that the suit 
should be speedily heard ; we, therefore, direct the Court below 
to expedite the hearing of the suit as far as practicable. 

Let the records be sent down without delay. 


N. E. B. Appeal dismissed. 


Before Mr. Fustice Coxe and Mr. Fustice Chatterjee. 
HARA CHANDRA PODDAR 


v 


UMESH CHANDRA BHATTACHERJEE AND ANOTHER.* 


Transferability of holding—Suit by mortgagee—Qo-sharer landlord— Purchase 
in eaeowtion. 

A co-sharer landlord who has purchased the holding in execution of & 
deoree of his own cannot raise the question of the transferability of the holding 
in asuit by the mortgagee, 

Ayenuddin v Srish Chandra (1) followed. 

Achanulla v. Salemonnessa (2) not followed. 


* Appeal from Appellate’ Decree No. 2470 of 1907, against the decision 
of Babn Hari Lal Mukerjee, Subordinate Judge, Tippera, dated the 19th August 
1907, reversing that of Babu Ashutosh Pal, Munsift, Brahmanbaria, dated the 
9th January 1907. ii 


(1) (1908) 11 0. W. N. 76, (2) (1904) 9 O, W, N, 24 B, N, 


Vor. XI.) : HIGH COURT. . 


Appeal by thè Defendant. ” 
Suit upon a mortgage. 
** The material facts and arguments appear from the judgment. 
Moulavi Serajul Islam for the Appellant. 
Babus Tarakishore Chowdhury and Gobinda Chandra Dey 
Roy for the Respondents. 


Cc A: V. 
The following judgment was delivered ; 


The plaintiff in this case sued on a mortgage of a holding 
and was resisted by a co-sharer landlord who had purchased the 
hôlding in execution of a decree of his own. This defendant 
pleaded that the holding was not transferable. The Subordinate 
Judge following Ayenuddin Nasya v. Srish Chandra Banerjie (1) 
held that the question of transferability did not arise and decreed 
the suit, modifying the decision of the Munsiff, The landlord 
defendant appeals. 

We think that under the circumstances of this case the 
decision of the learned Subordinate Judge is right. The case 
cannot be distinguished froni the ruling cited above, for it makes 
no real difference whether the defendant in a suit of this nature 
is a co-sharer landlord or a tenant who claims undera lease from 
a co-sharer landlord. A tenant in such a case would be entitled 
to plead his lessor's rights to object to the plaintiff's purchase, if 
his lessor had any such right. Here the defendant himself is a 
purchaser without the landlord’s consent, using the term landlord 
in its proper signification of the whole body of landlords. He 
would never have been made a party to this suit, if it had not 
been for this purchase. But he is defending the suit notasa 
purchaser but under his original title as co-sharer landlord, which 
is not questioned in the suit at all. Assuming, though not 
admitting, that he migbt conceivably resist the plaintiff's claim, 
so far as it affected the extent of his interest as a landlord in the 
land in suit, we think the ruling cited isa clear authority that 
he cannot resist the plaintiffs whole claim, which is the only 
question raised in this suit. 
point to support the appellant's contention, for the decision in 
Achaunlla v. Salemonnessa (2) quoted by the Subordinate Judge 
is not authoritatively reported aud the facts are not fully stated. 


In these circumstances we do not think that the appeal should 
prevail and we dismiss it with costs. 


N. K. B. Appeal dismissed. 


(1) (1906) 11 O. W. N. 76. (2) (1904) 9 O. W, N. 24 S, N. 


There is no decision exactly in 


21 


CIVIL. 
1909. 
md 
Hara Chandra Poddar 


t. 
Umesh Chandra 
Bhattacharjee, 


22 


THE CALOUTTA LAW JOURNAL. > (VoL. XI. 


Before Mr. Fustice Mookerjee and Mr. Suse Coxe. 
HARA PRASAD DAS , 


D 


RAM NARAIN CHOWDHURY.* 


Dowi—Leate or agresment to lease— Varying rent— Registration — Registration 
Act (IIT of 1877), Seo. 17. 


In considering whether a dowi is compulsorily registrable or not, the 
question to be decided is whether it embodies a special agreement between the 
parties, If it does, it requires registration, if it does not, registration is 
not needed. | 

Gunga Persad v. Gogun (1), Syed Sufdar Reza v. Amzad Aly (2) and 


; Lalljha v. Negro (3) considered. 


Where, as in this case, the dowi (a memorandum Bhowing the rents payable 
by the tenants, bearing their Signatures) merely evidences that there has been 
B commutation of rent, that the rent which was previously payable partly in 
kind and partly in cash would henceforth be paid in cash, it is not an 
Instrument relating to an interest in immovable property and does not require 
registration. 

Satyesh Chunder Sircar v. Dhunput Singh (4) and Obai Goundan v. 
Ramalinga Ayyar (5) followed, 


Narain Coomary v. Ram Krishna Dass (6) considered and applied. 


Suit to set aside a decree. 
Appeal by the Defendant. 


The material facts and arguments appear from the judgment. 

The Advocate General ( Mr. S. P. Sinha) and Babu Provash 
Chunder Mitter for the Appellant. ; 

Babu Chandra Sekhar Prasad Singh for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendant 
in an action for declaration that an exfarte decree for rent 
obtained against the plaintiff by the defendant on the 4th 
November 1905, was vitiated by fraud, and also for a declaration 
that the tenancy held by the plaintiff is not nagar but partly 
bhowlt and partly nagdt. The Court of first instance dismissed 
the suit on the ground that there was no fraud as alleged by the 
plaintiff and that the holding in question had been converted 


* Appeal from Appellate Decree No 2617 of 1907, against the decision of 
Babu Kisori Mohan Sik dar, Offg. Subordinate Jndge of Arrah, dated the J8th 
June 1907, reversing that of Syed Nasirnddin Ahmed, Munsiff, dated the 20th 
July 1906. 


(1) (1877) I. L R. 3 Calo. 322. (4) (1898) I. L. R. 24 Calc, 20. 
(2) (1881) I L. R. 7 Calc. 708. (5) (1898) I. Ta. R. 22 Mad. 217. 
(3) (1881) I. L. B. 7 Calo 717. (6) (1880) I. L. R. 5 Calo. 864. 


r 
) 


Vor. Xl.) HIGH COURT. 


into a sagdi holding by the consent of parties. Upon appeal 
to the Subordinat® Judge, the plaintiff gave up the case of fraud 
which was the foundation of his suit. He contended, however, 
«hat the docume produced in support of the allegation of 
commutation of rent required to be registered, and that as it 
was not registered, there was no binding contract between the 
parties for conversion of therent from bkowli into nagd. 
The Subordinate Judge accepted this contention and made a 
declaration that there had not been such a commutation of rent 
as would be binding between the parties for all succeeding years. 

The defendant has now appealed to this Court, and on his 
behalf fhe decision of the Subordinate Judge has been assailed 
substantially on two grounds, namely, frst, that as the case of 
fraud has failed, there is no cause of action and the suit ought 
to be dismissed, and secondly, that the dowi which evidences the 
commutation of rent does not require registration. In our 
opinion, each of these contentious is well founded and must prevail. 

As regards the first question, it is clear that the suit is 
substantially based upon an allegation of fraud. The plaintiff 
has found himself unable to establish the fraud alleged. He 
now seeks for a declaration the ultimate . effect of which is to 
nullify the decree for rent previously made. Upon the facts as 
they appear on the record, he had notice of the previous suit 
but did not choose to defend it. An exparte decree was made 
against him. The appeal .against that exparte decree proved 
unsuccessful. He applied to set aside the exfarte decree and 
was equally unsuccessful. He then instituted this suit to set 
aside the exfarte decree on the ground that it was vitiated by 
fraud. The case of fraud has failed. Tt is difficult to appreciate 
what other ground there is forthe claim. This ground alone 
is sufficient to justify the dismissal of the suit. We are 
reluctant, however, to base our decision solely on this ground 
because the second ground also is well-founded. 

The case for the defendant is that although the holding in 
question was originally partially óZow/r and partially aedi, 
it has subsequently been converted into a nagd: holding. In 
support of this case reliance has been placed on behalf of the 
defendant upon what is called the dowi. This dowi is a memo- 
randum which shows the rent payable by all the tenants of the 
estate and it bears the signatures of the tenants. On behalf of 
the defendant appellant it has been contended that the document 
. does not require registration, and in support of this argument 
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e reliance has been placed upon the cases of Gunga Persad v. 
1909. Gogun Singh (1), Syed Sufdar Reza v. Amzad Ali (2, Lall Fha 

Hara Prasad Das Ve Negro (3). It has further been argued upon the authority of 

— aa the cases of Narain Coomart v. Ramkrishna Das (4), Satyesh* 


. Ohowdhury. Chunder Sircar v. Dhunpal Singh (5) and Obat Goundun V. 
Mooherjee, J. Ramalinga Ayyar (6) that as the dow/ merely evidences a variation 
== in the original rent, it is not under any circumstances necessary 

to have it registered: In our opinion the first set of cases relied 
upon by the appellant has no direct application to the circums- 
tances of this litigation. They lay down the principle that a 
dowi requires registration if it is in substance a lease ; in other 
words, if it embodies an agreement assented to by the landlord 
as well as the tenant for the creation of a tenancy, it is compul- 
sorily registrable under section 17 of the Registration Act. In 
the first of these cases, Gunga Persad v. Gogun Singh (1), it was 
ruled that as a dowi was merely a memorandum by a zemindar’s 
agent of the rates of rent agreed upon and to which the tenants 
affixed their signatures in token of such agreement, it was not a 
contract and did not require to be stamped or registered. 
Mr. Justice Jackson pointed out that the dow/ in that case 
was merely a memorandum or record by the zemindar’s 
agent of the rent which had been settled between the zemindar 
and the ryots and that the various ryots affixed their 
signatures to this dowl in testimony of their admission of 
the correctness of the rent therein recited as having been im- 
posed on them. In this view, the dowi was not a contract. It 
was no more a contract than were cAffíahs or measurement 
papers or what were called surathal papers which were constantly 
signed by ryots, munduls, or other persons in testimony of their 
concurrence. In the second case, Syed Sufdar Reza v. Amzad 
Ali (2) it was pointed out by a Full Bench of this Court that 
although every lease or agreement for a lease in writing must be 
registered, a proposal in writing to take a lease of certain lands 
on certain terms made by one person to another need not be 
° registered, unless the proposal in writing has been so accepted 
that the proposal and acceptance constitute a contract in writing. 

In the third case, Lall Jha v. Negro (3), it was pointed out with 

reference to the decision of the Full Bench that where a dow/ 


(1) (1877) L L. B. 8 Cale. 322. (4) (1880) I L. R. 5 Calo. £64. 
(2) (1881) I. L. B. 7 Cale. 708. (5) (1896) I, L. B. 24 Calo. 20 
(8) (1881) I. L. R. 7 Calo. 717. (6) (1898) I. L. R. 22 Mad. 217. 
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amounts to nothing more than a proposal by a tenant to pay a certain 
rent for certain lang, it does not amount to a lease or to an agree- 
*ment for a lease and does not therefore require registration. The 
essence of the matter is whether the proposal has been so accept- 
ed that the proposal and acceptance constitute a contract in 
writing. If the dow! constitutes a contract in writing, the contract 
must be registered. The question to be decided in the case of 
every dow] therefore is as to whether it embodies a special 
agreement between the parties; if it does, it requires registra- 
tign ; if it does not, registration is not needed. Now in the 
case before us it cannot be said that the dowl upon which 


reliance was placed is a lease. There was a pre-existing tenancy ;- 


that is the common case of both the parties. The only effect 
of the dowl was to evidence that there had been a commutation 
of rent and that the rent which was previously payable, partly 
in kind and partly in cash, was henceforth to be paid in cash. 
Toa document of this description the principle laid down by 
this Court in Satyesh Chunder Sircar v. Dhunpat Singh (1) and 
by the learned Judges of the Madras High Court in Obat 
Goundan v. Rambnga Ayyar (2) applies. That principle is that 
a document given by the owner of land to his tenant, or by the 


the tenant to his landlord, varying the terms of the tenancy with ` 
reference to the amount of rent to be paid is not an instrument 


relating to an interest in immovable property and does not 
require registration. Substantially the same view was taken by 
this Court in Narain Coomary v. Ramkrishna Dass (3). In that 
case a lessor had let certain lands to a lessee under a verbal 
agreement. The lessee entered into possession. Afterwards 
and during the lessee’s occupation, an entry showing the extent 
of the holding and the amount of rent payable in respect of it 
was made in a book of the lessor and was signed by the lessee. 
In a suit subsequently brought by the lessor against the lessee 
for arrears of rent, the lessee did not deny that he was a tenant 
of the lessor but disputed the extent of the holding and the rate 
of rent. It was ruled by this Court that the entry in the book 
of the lessor did not, although it was signed by the lessee, amount 
toa lease orto an agreement for a lease, but it was a mere 
admission only as to the rate of rent and could therefore be used 
as evidence. against the lessee. On these authorities it is quite 
clear that the dowl in the case before us was admissible in 


(1) (1896) I. L. R. 24 Calo. 20. (2) (1898) I. L. R, 22 Mad. 217. 
(8) (1880) I. LR Oglc, 864. 
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evidence and was operative in law although it Was not registered. 
The view taken by the Subordinate Judge, therefore, as to the 
effect of the dow] is erroneous. 

The result is that this appeal must be allowed, the decree 
of the Subordinate Judge set aside and that of the Court of 
first instance restored. This order will carry costs in all the 
Courts. ; 
N. K. B. Appeal decreed. 


Before Mr. Fustice Chitty and Mr. Fustice Richardson. 
GOLAMALI JEMADAR T 


v. 


ABDUL KARIM SARKAR.* 


Review of judgment, application for—Admission of review —Admission of truth 
of plaintiffs claim by defendant, ecidence of—Appeal against order 
admitting review, if lies— Code of Oiril Procedure (Act XIV of 1882), 
sections 623, 024, 626— Court, jurisdiction of, to admit ecidenca after 
deoree— Evidence or matter, if should be existing at tha time of the trial, 
but was not procurable— Discovery of new or important matter,” meaning 
0f— Any other sufficient reason," meaning and scope of. 


No appeal lies against an order which is not passed in contravention of the 


provisions of section 624 or section . 626 of the Oode of Olvil Procedure (Act 


XIV of 1882). 

Munni Ram Chowdhury v. Bishen Perkash Narain Singh (1) and The 
Bombay and Persia Steam Navigation Co. v. The S. 8.“ Luari" (2) referred 
to and followed. 

Section 628 of the Code of 1882 in dealing with the discovery of new and 
important matter or evidence clearly indicates that that matter or evidence must 
be in existence at the time of the decree. 

The words “for any other sufficient reason" in section 623 do not apply 
and cannot apply to something which came into existence after the decree was 
made, and the section does not authorise the review of a decree which was 
right when it was made on the ground of the happening of some subsequent 
event; and a Court commits & material irregularity in admitting a review on 
such & ground, 

Kotaghiri Venkata Subbamma Rao v. Vellanki Venkatarama Rao (8) 


` referred to and followed. 


Appeal and application by defendant against an order 
admitting an applieation for review of judgment. 
Suit for money due on a bond. 


* Appeal from Order No, 561 of 1908 and Civil Rule No 528 of 1909, against 
AN ey of Babu Srish Chandra Mukherjee, Subordinate Judge, Ist Court, of 
Tipperah, dated the 23rd September 1908. 


(1) (1897) I. L. R. 24 Calc. 878. (2) (1887) I, L. R, 12 Bom. 171. 
(8) (1899) I L., R, 24 Mad, 1 (10). 
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6 
The facts of the case appear fully from the judgment. CIVIL, 
Babus Satish Chandra Ghose and Antlendra Nath Roy 1909. 
. Chowdhury for the Appellants. dolama domne 
Moulavi Serajul Islam and Babu Fyottsh Chandra Sarkar v 
for the Respondent. ue 2m 


The judgment of the Court was delivered by 


Chitty J.— This is an appeal against an order of the 
Subordinate Judge of Comilla admitting an application for 
review of his judgment. It appears that the plaintiff filed a 
suit on a bond for Rs. 200. That suit was dismissed by the 
Meunsiff and on appeal by the Subordinate Judge. The plaintiff 
then Applied for a review of the judgment of the Subordinate 
Judge on the alleged ground that, after the dismissal of the 
appeal, the defendant had made an admission of the truth of 
the plaintiff's claim in the presence of certain persons on board 
a steamer betweeen Chandpore and Naraingunge on the 18th 
January 1908, the day after the judgment of the Subordinate 
Judge in appeal was passed. The Subordinate Judge admitted 
the review. He decided that it was a good ground for review 
and, on taking evidence of the witnesses, he came to the con- 
clusion that the admission by the defendant was proved, and, 
accordingly for that reason alone, he reversed the decree of 
dismissal and passed a decree in favour of the plaintiff. Against 
the decree, the defendant applied to this Court on the 15th 
February 1909 for a Rule and a Rule was granted. That Rule 
comes on.for hearing before us along with the appeal. 

With regard to the appeal, it is objected that no appeal lies 
inasmuch as the order ofthe learned Subordinate Judge is not 
in contravention of the provisions of section 624 or section 626, 
Code of Civil Procedure, 1882. We are of opinion that this is 
a good ground of objection. Section 624 merely prescribes that 
except in the High Court, a review of judgment shall not 
ordinarily be heard except by the Judge who passed the decree 
and section 626 has three provisons which we need not set out 
in detail but within none of which the present case falls. There 
is also authority for this proposition in the case of Munni Ram 
Chowdhury v. Bishen Perkash Narain Singh (1) where the 
learned Judges followed the decision of the Bombay High Court 
in the case of Zhe Bombay and Persia Steam Navigation 
Company v. The S. S. Luart (2). It may be noted that the facts 

. of the Bombay case were remarkably like the present case, the 


(1) (1897) I. L. R. 24 Oaloc. 878. (2) (1887) I. L., R. 12 Bom. 171. , 
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CIVIL. review having been granted by the learned Judge onthe Original 
1909. Side of the Court on the strength of certain statements made 


Bese semanas after the decree had been passed. We are qearly of opinion, , 


Vs. therefore, that no appeal lies in this case and that it must accord- 
Abdul Karim : m 
Sarkar. ingly be dismissed. 
= Turning, however, to the Rule, the question arises whether 
—- the learned Subordinate Judge was acting without jurisdiction 
in admitting the review and taking evidence of an admission 
which was not in existence at the time of the decree. Sec- E: 
tion 623 of the Code of 1882 in dealing with the discovery of 
new and important matter or evidence clearly indicates that 
that matter or evidence must be in existence at the time “of the 
decree. The words are :—" which after the exercise of due 
diligence was not within his knowledge or could not be produced 
by him at the time when the decree was passed or order made." 
It has been suggested that it might come under the words '' for 
any other sufficient reason” and no doubt there are cases which 
go to show that a wide discretion must be given to the Courts 
in determining what is a good and sufficient reason for admitting 
a review. But there is authority —the highest authority for the 
proposition that the words “for any other sufficient reason " in 
section 623, Code of Civil Procedure, do not apply and cannot 
apply to something which came into existence after the decree 
was made. In the case of Kotaghiri Venkata Subbamma Rao v. 
Vellanki Venkatarama Rao (1), their Lordships of the Privy 
Council remarked “section 623 enables any of the parties to 
apply for a review of any decree in the discovery of new and 
important matter and evidence which was not within his know- 
ledge or could not be produced by him at the time the decree t 
was passed or on account of some mistake or error apparent on 
the face of the record or for any other sufficient reason. It is 
not necessary to’ decide in this case whether the latter words 
should be confined to reasons strictly ejusdem generts with those 
enumerated as was held in Roy Meghraj v. Bejoy Gobtnd 
T Buwal (2). Inthe opinion of their Lordships, the ground of 
amendment must at any rate be something which existed at the 
date of the decree and the section does not authorize the review 
of a decree which was right when it was made on the ground 
of the happening of some subsequent event." But, we may say 
with great respect, and it appears to us to be consonant, with sound 
reasoning and common sense, because if, on the contrary, an | 


e  .  (1)(1899-1900) T. LR 24 Mad. 1 (10). — (2) (1875) I. L R. 1 Calo, 197. 


Vor. XL] «Hid CouRT. 
unsuccessful party "be at liberty to apply for review of judgment 
on alleged admissions subsequently made by his opponent, there 
would be a flood of guch applications in the Courts and decrees 
would rarely become final at the time that they are passed. 
We think, therefore, that the learned Subordinate Judge com- 
mitted a material irregularity in admitting a review on the 
ground which he gave and that his decree passed in pursuance 
of that review of judgment cannot be upheld. We accordingly 
order that that decree be set aside and the former decree be 
restored. 

e As the appeal has failed and the Rule has been made absolute, 
we male no order as to the costs of either side. 


B. M. Rule made absolute ; decree set aside. 


Before Mr. Fustice Mookerjee and Mr. Y ustice Holmwood, 
TARA CHAND SAMANTA AND OTHERS 


D. 


CHANDRA SEKHAR MOOKERJEE AND OTHERS." 


Process for witnesses before commencement ‘of hearing —Summons, | disobe- 
dience of— Warrant, application for—Laches of party, condonation of— 
Professional witnesses, ecamination of —ÁAdjeurnment, 


After numerous postponements a suit was ordered on the 20th December ' 


1904 to be heard on the lst February 1905, and summonses were directed to 
be issued to the plaintiff's witnesses including defendant No 2. This was not 
duly served and on the lst February plaintiff applied for postponement and 
fresh summons. This was granted and the case postponed till the 28rd March. 
Process fees were duly filed and the summons served but the defendant No. 2 
did not appear. Plaintiff thereupon applied for a warrant which was refused 
and the hearing commenced : 

Held, there was no laches on the part of the plaintiff and even if there 
had been any prior to the 20th December 1904, it was condoned. He was 
therefore entitled to the warrant prayed for. 

Every Court is bound to render all reasonable assistance to a party to 
enforce the attendance of his witnesses. 

Nilmonsey Banerjee v. Shurbo Mungola (1) followed. 

A party is entitled at any stage of the cese before hearing to apply fora 
aummons to cite witnesses withont referenco to the number of such applications 
he may have previously made and it is the duty of the Court to comply with 
such application, if any time be left before the hearing of the cause. 

Onooroop v. Heera Monee (2), Huree Dass v. Meer Moazeum (8), Indro v. 
Dunlop (4) and Pearee v. Madhud (5) followed. 


* Appeal from Original Decree No. 842 of 1905, against the decree of 


Babu Gopi Krishna Banerjee, Subordinate Judge of Burdwan, dated the 
27th March 1905. 


(1) (1866) 6 W. R. 14. i (3) (1871) 15 W, R. 447. 
(2) (1869) 11 W. R. 418. (4) (1868) 9 W. R. 630, 
(5) (1868) 9 W. R. 489. 
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A reasonable latitude should always be given for the convenience of 
professional men who have their own duties to atten@ to and cannot dance 
attendance all day on the chance of being called as witnesses. 


Appeal by the Plaintiffs. : i 
Suit to set aside & aale. 
The material facts and arguments appear from the judgment. 


Babus Mohendra Nath Roy and Hara Kumar Mitra for the 
Appellant. ; 

Babu Nalini Ranjan Chatterjee and Khetra Mohan Sen 
for the Respondent. l 


aC- A. V. 


The judgment of the Court was delivered by 


Holmwood J.—This appeal arises out of a suit brought 
in the Court of the Subordinate Judge of Burdwan for setting 
aside the sale of an entire mehal for arrears of Government 
Revenue. 

The plaintiffs and proforma defendants were aymadars with 
varying shares in the mehal and the allegation was that the sale 
was brovght about by the fraud of defendant No. 2 himself 
one of the co-sharers and that he himself purchased the property 
benami in the name of -defendant No. 1. 

It is not necessary forthe purposes of this appeal to go 
into the evidence on the merits inasmuch as the learned pleader 
for the plaintiffs appellants admits that he cannot contend that 
he has succeeded in establishing fraud on the evidence as it now 
stands, but it is urged that there has not been a fair trial in the 
Court below and that the case should be rem-znded for a further 
hearing on three grounds :— 

1. That the defendant No. 2 in spite of repeated attempts 
to procure his attendance for examination before the Court did 
not appear and that process to compel his attendance was refused 
by the Court below. 

2. That on the day of hearing the lower Court refused a 
short adjournment to procure the attendance of two mukhtear 
witnesses whose names were on the attendance list filed by the 
plaintiffs but who had gone to the Collectorate on some pro- 
fessional business on which they were engaged. 

3. That in consequence of this summary closure of their 
case the plaintiffs! pleaders were unable to cross-examine the 
defendant's witnesses. A perusal of the order sheet pp. 39-41 of 


Vor. Al.) ! HIGH COURT. : 


the Paper Book “will at once disclose that the appellants first 
contention ought to prevail. 

" A After numerous postponements on formal applications, pro- 
ceeding on the first four occasions from the defendant and on 
the last two from both parties, it was ordered on the 20th Decem- 
ber 1904 that the suit be heard on the rst February 1905 and 
summons was directed to be issued to plaintiffs witnesses as 
prayed for including the defendant No. 2, process being at the 
same time granted to the defendant to bring up certain original 
documents from the Burdwan Collectorate. It will be observed 
that the defendant having obtained process against his witnesses 
on the 23rd November 1904 did not ask for any fresh process 
against them on this occasion. 

On the tst February 1905 the plaintiffs applied for postpone- 
ment of the case because summons had not been duly served 
on defendant No. 2 and fresh summons was asked for. As the 
Court was engaged in other cases and had no tinie to take up 
the case, this prayer was allowed and the case postponed till 
the 23rd March. ` 

The substance of the plaintiff's petition and the order 
passed on it is not entered in the order sheet asit should have 
been, but it appears that the plaintiff stated that he would 
deposit process fee afterwards and no order was then made for 
second summons. 

It would appear however from plaintiff's petition of the 
23rd March that process fee was filed in due course and summons 
duly served on defendant No. 2. That being so there was no 
laches on the part of the plaintiff and he was entitled to have a 
warrant on the defendant No. 2 who on the face of the pleadings 
must be a most important, even if he be a hostile witness. 

The Subordinate Judge bases his refusal to issue a warrant 
on the plaintiff's alleged laches prior to the 20th December 1904, 
but there is nothing to show that there was any laches on his 
part and if there had been, it was condoned by the orders of the 
20th December, when a fresh start was given to both parties to 
produce their evidence and the first serious step was taken to 
bring the case to trial. 

It is contended by the respondents that the order of 
the 16th July directing the parties to be ready with their 
witnesses on the 8th September rendered it incumbent on the 
' plaintiff to apply before that date for summons on any witness 


he was unable to produce without process, but the form of the* 
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order shows that there was no serious infention to bring the 
case on for hearing on that date and as a matter of fact it was 
the defendant who obtained a postponement till the 23rd of 
November on which date both parties agreed to postpone the 
hearing till the 20th December and the defendant for the first 
time asked for summons on his witnesses. 

Itis clear, therefore, that the plaintiff would have been 
fully entitled to have summons on his witnesses on and after 
the 23rd November and before the 2oth December. 

The question thus arises whether the door was closed to 
the plaintiff to make any further application on the 2oth eDecem- 
ber. No doubt the Subordinate Judge could have been strictly 
within the law in refusing further process on that date but as 
he granted the application of both sides for time and fixed such 
a distant date as the rst of February 1905, he apparently .felt 
that it was incumbent on him, as no doubt it was in the exercise 
of his judicial discretion to give both parties the processes they 
asked for and having once done so, all previous laches, if there 
had been any, was condoned. In this view of the matter the 
defendant No. 2 stands in precisely the same position as the 
plaintiff'5 other witnesses. But having regard to the new 


` pleadings and to the fact that defendant 2 was the plaintiff's 


principal opponent in the case, the plaintiff might very well be 
pardoned if he had not made up his mind to take the risk of 
bringing his adversary into the box as his own witness until a 
late stage of the case, and even if he had been legally out of 
time it would have been a sound discretion on the part of the 
Subordinate Judge to compel his attendance in the peculiar 
circumstances of the case. 

But in the view we take of the case we must hold that the 
plaintiff was within time and tbat he was entitled to have the 
defendant No. 2 produced by second summons after the first had 
proved infructuous and by warrant when the defendant No. 2 had 
refused to obey the second sumrhons. It was laid down long ago 


ina seires of decisions of this Court that every Court is bound 


to render all reasonable assistance to a party to enforce the 
attendance of his witnesses; see JVi/rmonee Banerjee v. Shurbo 
Mungola Debee (1). A party is entitled at any stage of the case 
before hearing to apply for a summons to cite witnesses without 
reference to the number of such applications which he may have 


previously made, and it is the duty of the Court to comply with ° 


(1) (1866) 8 W. B. 14. 


p- 


` 
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such application, iffany time be left before the hearing of the 
cause : Onooroop Chander Mookerjee v. Heera Monee Dasee (1), 
Huree Dass Baisakh v. Meer Moassum (2), Indra Chandra 
Babu v. Dunlop (3), Pearee Mohan Mukerjee v. Madhub Chandra 
Ghosal (4). As regards the application for warrant, it is sufficient 
to refer to the case of Rafoo Singh v. Laila Balgobind Lall (5), 
where it was laid down that an application being made for issue 
of process against an absconding witness, the Court, if satisfied 
(as it was found to be) that the witness had absconded and that 
he was a material witness, ought to grant the application unless 
the ‘appljcant had placed himself in such a position by his conduct 
that it wculd be inequitable to grant it. These cases are all 
under the old Code of 1859, but they have never been doubted 
nor dissented from, and in all cases where the principles therein 
laid down have been departed from in practice, it has been in the 
exercise of a proper discretion on the part of the Court on proof 
of laches on the part of the parties. Here there was no reason 
whatever for departing from these principles, the applications for 
summons and second summons being made and the process fee 
filed within ample time to secure service before the date of 
hearing, and the application for warrant being accompanied by a 
clear allegation that the witness who was a hostile defendant had 
refused summons when duly served. 

The Subordinate Judge could make any enquiry he liked 
as to the grounds the plaintiff had for stating that the defen- 
dant was deliberately avoiding process (Pertyanna Chetty v. 
Govinda Goundan (6), but no formal investigation was necessary, 
and in this case the return of the second summons itself gave 
ample grounds for the issue of further compulsory process. We 
are therefore of opinion that the plaintiff is entitled to have the 
case reheard on the first ground taken by him. As regards 
the second ground, he had no right in strict law to have 1j 
hours adjournment which would practically have amounted to 
3 days postponement, but the Subordinate Judge would have 
exercised a wise discretion in arranging the hearing, as he might 
easily have done, so that the mukhtears who attended at the first 
hour should be examined and let go. A reasonable latitude 
should always be given for the convenience of professional men 
who have their own duties to attend to in other Courts and 
cannot dance attendance all day on the chance of being called as 


* (1) (1869) 11 W. R. 418. (4) (1868) 9 W. R 489. 
(2) (1871) 15 W. R. 447. (5) (1864) 1 W. R. 26. 
(8) (1868) 9 W. R. 530. (6) (1809) 5 Mad. H. O. R. 104, 
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witnesses. We, therefore, think that as the cafe has to go back, 
the mukhtears Etrat Husain altas Firu Nedan and Shoshi Bushan 


e 
Chowdhury should also be examined. As regards the third’ 


point, the plaintiff's pleaders practically abandoned the case 
and never closed the plaintiff's case at all when they found he 
was hopelessly debarred from proving his allegations and there 
was therefore no cross-examination of defendant's witnessess. 
As we have found that the Subordinate Judge was in error in 
allowing defendants to open their case before plaintiff had had 
an opportunity of examining some of his witnesses, it follows 
that the defendant must be allowed to reopen his case after that 


of the plaintiff is closed, and when he does so, it will be open to . 


the plaintiff to cross-examine them. Neither party however should 
be allowed to bring fresh witnesses who were not named at the 
original hearing before the 24th March 1905. We accordingly 
remand the case tothe lower Court under section 568, Civil 
Procedure Code, to take the evidence we have directed and to 
return the record with the evidence so recorded to this Court 
within one month. 

Under the circumstances of the case both parties will bear 
their own costs of this hearing. 


N. K. B. Appeal allowed : case remanded. 


Before Mr. Yustice Chitty and Mr. Fustice Vincent. 
GANGADHAR SARKAR AND OTHERS 
A 


KHAJA ABDUL AZIZ AND OTHERS." 


Putni sale, suit to set asidse— Minority of some of the plaintiffs—Pleading— 


Limitation Act (XV of 1877), Section 8— One co-sharer entitled to sue— 
Civil Procedure Code ( Aot XIV of 1882), Seotion 50. 


l Courts are bound not to dismiss as barred a suit which on the face of it 


is not barred. 

- Where one or more of several plaintiffs is or are a minor or minors, if the 
provisions of section 8 of the Limitation Aot apply, it would not be necessary 
to expressly claim in the plaint exemption from the law of limitation as -pre- 


scribed by the conoluding paragraph of section 50 of the Civil Prooedure Code, 
The fact is patent on the record, 


The propriety of allowing an aniendment of plaint in second appeal 


disousaed, 


* Appeal from Appellate Decree No. 1266 of 1908 against the decision of 
H. Walmsby, Esq., Distriot Judge, Dacca, dated the 21st April 1906, reversing 
that of Babu Ambika Oharan Mukherji, Munsiff, dated the 22nd December 1905. 


ko 


d 
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One of the defaulting co-sharers may alone sue to have a putni sale 
set aside. 9 
Tanuda Persad v, Erskine (1) is not an authority to the contrary. 


Suit to set aside a putni sale. 
Appeal by the Plaintiffs. 


The material facts and arguments appear from the judgment. 
Babus Mahendra Nath Roy and Krishna Prasad Sarvadhs- 
kary for the Appellants. 
Dr. Rash Behary Ghose, Babus Dwarka Nath Chuckerbutty, 
Biraj Mohan Mojumdar and Surendra Nath Guha for the 


Respondents. 
T C. A. V. 


The following judgment was delivered by 


Chitty J —This was a suit brought to establish the title. of 
plaintiffs Nos. 4 to 8in a 12 anna share of a paint taluk, and to set 
aside an auction sale of the said pats taluk on the ground that it 
was illegal, based on fraud, and without jurisdiction. The original 
plaintiffs Nos. 1 to 3, who claimed to be entitled to a 1 anna 
share in the pains taluk were afterwards made defendants, and 
the suit continued at the instance of plaintiffs Nos. 4 to 8. The 
sale took place on Ist Joista 1310 B. 5. (corresponding to 


1sth May 19023) and the suit was filed on the sth October i904. 


considerably more than one year after. The only point for our 
determination is whether the suit is barred by the law of limita- 
tion. The Munsiff held that the suit was instituted within one 
year from the date when plaintiffs came to know of the sale, 
and that it was therefore not barred. In this he was not correct, 
as under Act. 12 of Schedule II of the Limitation Act, 1877, time 
begins to run from the date when the sale is confirmed, or would 
otherwise have become final and conclusive had no such suit been 
brought. He did not expressly find that plaintiffs were kept.out 
of knowledge of the sale by the fraud of the defendants, as 
required by section 18 of the Limitation Act. The District 
Judge took a different view. He pointed out that the cases 
referred to by the Munsiff were not applicable to the present 
suit. He held that plaintiffs had failed to show that they were 
entitled to the benefit of section 18 of the Limitation Act, and 
that as the suit was filed more than a year from the date of sale 
it was out of time. It is true that in their plaint the plaintiffs 
claimed exemption from the ordinary law of limitation on the 


(1) (1873), 12 B. L. B. 370. 
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ground that the defendant had fraudulently kept them from 
knowledge of the sale, and they maintained that time only 
began to run from Joista 1311, when they came to know of the 
sale. This was a question of fact, which the District Judge has. 
decided against the plaintiffs and we must accept that finding 
on second appeal. The matter however does not rest there. 
Both Judges have omitted to notice that plaintiffs Nos. 5 and 6 
on the record were and presumably still are minors. Pring facie, 
therefore, their suit at all events could not be barred. This 
omission on the part of the District Judge was the most unsatis- 
factory, as we understand that a petition was put in before him 


asking that, if necessary, the plaint might be amended, $nd we 


have an affidavit of the pleader who represented the plaintiffs 
in the lower appellate Court to the effect that the argued before 
the District Judge that the suit could not be wholly barred as 
some of the plaintiffs were minors. Before us the learned pleader 
for the respondents objected that no such plea could be urged 
unless definitely set forth in the plaint as required by the last 
paragraph of section so of the Civil Procedure Code, 1882. It 
was further urged that leave to amend the plaint under section 53 
could not be granted in second appeal There is nothing how- 
ever in the Code itself to prevent this Court from adopting such 
a course, if it thought fit, in the peculiar circumstances of the 
case to do so. At the most itcould be said that it would be 
unusual, We do not however think that there is any necessity 
to amend the plaint. When the plaintiff or all the plaintiffs 
are minors it is not usually necessary for them to plead exemp- 
tion from the law of limitation, as prescribed by. the concluding 
paragraph of section 50. The Court can and must see from the 
record that being minors, against them time has not yet com- 
menced to run. It is only when the minor is suing in a represen- 
tative capacity that the time which has commenced to run 
against his predecessor in title may continue to run against 
him. So too where one or more of several plaintiffs is or are 
a minor or minors, if the provisions of section 8 of the Limi- 
tation Act apply (a point with which we shall presently deal) 
time would not have commenced to run against any of them, 
and it would scarcely be. necessary to expressly claim exemption. 
The fact is patent on the record. 

It may further be noticed that the penalty for non-compli- 
ance with the provisions of section 50 isnot primarily, dismissal 
of the suit, but rejection of the plaint, a very different matter ` 


* 
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(see section 59). In the case of rejection the plaintiff can, Vd 
subject always to the law of limitation, bring a fresh suit (see 1909, 


section 56). The respondents’ pleader relied upon the case of Gangadhar Sarkar 
Fogeshwar Roy v. Raj Narain Mitter (1). The head note of that 
case is most misleading. Their Lordships did not in that case i 
-hold that under section 50, a plaintiff cannot take advantage of Chitty, =f 
any ground of exemption which has not been set up in the 

plaint. Still less did they hold that the plaintiff could not in 

any circumstances be allowed to amend his plaint. The question 

there was between two acknowledgments of liability. One the 

plaintiff had pleaded, but it was found to be insufficient for his 

purposé In the Court of first instance [Benode Behary v. Ray 

Narain (2)] Sale J, would apparently have given leave to amend, 

in order that the plaintiff might formally plead the later 
acknowledgment, but he found as a fact that there was no 

such acknowledgment as would save him or he could then be 

allowed to plead. The Court of appeal also found as a fact that 

there was no such acknowledgment. The question of amend- 

ment of the plaint, therefore, did not really arise, though their 

Lordships contemplated it as a possibility. This is a very 

different case. Here the plaintiffs have pleaded exemption under 

section 18 of the Limitation Act, a plea which was incorrect but 

unnecessary. Can it be seriously contended that a suit under 

such circumstances should be dismissed as barred by limitation, 

when on the face of it, it is not barred? The Courts are bound 

to apply the law of Limitation to suits, whether it is pleaded or 

not, and to dismiss a suit which is apparently out of time. Con- 

versly they are bound not to dismiss as barred a suit, which on 

the face of it isnot barred. If it were necessary, we should be 

.disposed to allow the plaintiffs to formal amend the plaint. 

We however consider it unnecessary, We have sufficient 

. details upon the record (except asto one minor point which 

we shall mention later) to enable us to dispose of the question 

of limitation. The only point of difficulty is as to ,the appli- 

cation of section 8 of the Limitation Act to a case like the 

present. If any one or more of the plaintiffs could sue 

separately to set aside this sale, then it would obviously not 

apply as the plaintiffs could not be called joint claimants within 

the meaning of the section, and the suit of the adult plaintiffs 

would be out of time. The suit of the minor plaintiffs could 

however proceed. ; 


(1) (1908) I. L, E, 81 Calc, 196. (2, (1903) I, L., R. 80 Ogle, 699. a 
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If on the other hand all the co-sharers must join in such a 
suit, and the suit would not be properly framed unless all were 
upon the record, then it would seem thatethey would be joint 
claimants, that the discharge could only be given by all, and 
that consequently time would not run against any of them, 
until such discharge could be given; 7. e., till both the minors 
had attained the majority. 

It is questionable how far section 8 can be applied at all to 
such a case as this. There is no discharge properly so called to 
be given at all. The last clause too of the section, has been the 
subject of numerous decisions, the Judges taking very diffeyent 
views as to its precise meaning. It appears to us unnecéssary to 
enter upon any such discussion, as in our opinion any one of 
the co-sharers could have brought the suit alone and it follows 
that section 8 has no application to this case. 

In the first place section 14 of Regulation VIII of 1819 is 
clear. It says “it shall be competent for any party desirous of 
contesting the right of the zemindar to make the sale to sue 
(him) for a reversal of the same,and upon establishing a sufficient 
plea to obtain a decree with full costs and damages.” The 
purchaser is to be a party to such suit but that is the only 
provision as to parties. The Full Bench case of Unnoda Pershad 
v. Lrskine (1), was cited as an authority for the proposition that 
all the co-sharers must join as plaintiffs and that unless they so 
join the suit would not lie. That however is not what their 
Lordships decided. The suit in that case was asuit by one 
co-sharer in respect of his share alone and that was the suit, 
which was held to be bad in form. "He has in fact" said the 
learned Chief Justice “sued in respect of part only of the cause of 
action." The sale cannot of course be set aside in part but 
there appears to be nothing to prevent one co-sharer suing alone 
to set aside the whole sale, especially if all the co-sharers were 
parties to the suit and before the Court as in the present case. 

For these reasons we hold that the suit at the instance of 
the two minor plaintiffs would not be barred, though so far as 
the adult plaintiffs ate concerned itis out of time. There is 
however as regards the minors, one contingency, in which one 
or both of them also, might be barred. That is if they or 
either of them were not actually a co-sharer at the date of the 
sale, but sue as representing some adult co-sharer, who had 
died between the date of the sale and of suit. Against such 


(1) (1878) 12 B. L, B, 370. 
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adult co-sharer tim@ would have began to run and the subsequent Orv 
disability could not stop. This is not very probable, nor does it 1909, 
appear from the record, but it is possible. EE 


Gangadhar Sarkar 
We accordingly allow the appeal and set aside the decree of 


the District Judge, dismissing the whole suit and remand the 
suit to his Court for a trial upon the merits regarding it as the Chitty, J. 
suit of the minor plaintiffs Nos. 5 and 6. The order dis- 

missing the suit will stand so against plaintiffs Nos. 4, 7 and 

8. Before proceeding with the trial on the merits, the learned 

District Judge should satisfy himself that the minor plaintiffs are 

suing in their own right and not as the representatives of some 

adult co-sharer, who was alive at the date of the sale, if one be 

thus barred, and the other not, the suit can of course proceed 

at the instance of the latter, costs will abide the result of this suit. 


N. K. B. | Appeal allowed ; Case remanded. 


t. 
‘Khaja Abdul Ariz, . 


Before Mr. Fustice Mookerjee and Mr. Fustice Richardson. 
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Evidence Act (I of 1872), Seo. 92—Oral eridence—Collateral agreement— me 
Mortgage deed— Variation of terms— Mode of payment, 
After the execution of a mortgage deed, the parties thereto arranged that 
the mortgagee would be placed in possession and authorised to receive the 
profits in satisfaction of his dues under the mortgage : 
Held, this was not an agreement contradicting, varying, adding to or 
subtracting from the terms of the original contract but merely providing means 
for the satisfaction of the bond, and could be proved by oral evidence. Sec- 
tion 92 of the Evidence Act did not apply. 
Ram Bakhsh v, Durjan (1) Lala Himmat Sahai v. Llewhellem (2) and 
Indarjit v Lalohand (3) followed. 
Suit upon a mortgage bond. 
Appeal by the Plaintiff. e 
The material facts and arguments appear from the judgment. 
^ Babu Manmatha Nath Mukherji for the Appellant. 
Babu Lakshmi OI Singh for the Respondent. 
dae from Appellate Decree No. 299 of 1907, against the decision of 
Babu T. Ohakrabarti, Subordinate Judge of Moxufferpore, dated the.7th 
November 1906, affirming that of Babu Jaya Prasad senor Munsiff, Sitamari, 
dated the 16th July 1906. l 
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The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on bepalf of the plaintiff 
in an action to enforce a mortgage bond which was executed by 
the first defendant in favour of the second defendant on the 18th 
June 1897. On the 25th September 1905 the second defendant 
transferred to the plaintiff his rights under the mortgage security. ` 
The first defendant resisted the claim on the ground that there 
was nothing due on the bond, as after the execution of the 
mortgage he had placed the mortgagee in possession of the 
mortgaged premises under an agreement by which the mortgagee 
was to continue-in possession for seven years and to recewe the 
profits in full satisfaction of his dues under the mortgage. The 
Courts below have concurrently found in favour of the reality 
of this transaction. But it has been contended before us on 
behalf of the appellant that the subsequent arrangement by 
which the mortgagee was placed in possession and was authorised 
to receive the profits in satisfaction of his dues under the mort- 
gage cannot be proved by oral evidence under section 92 of the 
Evidence Act. This contention in our opinion is not well founded. 

Section 92 of the Evidence Act provides that when the . 
terms of any contract, grant or other disposition of property or 
any matter required by law to be reduced to the form of a 
document have been proved according to section 91, no evidence 
of any oral agreement or statement shall be admitted as between 
the parties to any such instrument or their representatives in 
interest for the purpose of contradicting, varying, adding to, or 
subtracting from, its terms. In order to make section 92 appli- 
cable, therefore, it is to be shown that the oral agreement or 
statement was one which had the effect of contradicting, varying, 
adding to, or subtracting from the terms of the original contract, 
Now in the case before us, the effect of the subsequent agreement 
was not to alter, contradict, add to, or subtract from the terms 
of the original agreement but merely to provide means for the 
satisfaction of the bond. 

The learned vakil for the appellant contended that the effect 
of the agreement was to alter the term as to payment, because 
whereas under the instrument the mortgage money was payable 
on a prescribed date, the effect of the agreement was to substitute 
another mode of payment. 

In our opinion, the effect of the agreement was not to alter 
the terms of the contract between the parties. The learned ` 
vakil for the appellant conceded that if the mortgagor agreed 
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with the mortgagee to pay money in instalments and did actually 
pay sums according to such agreement, section 92 would not 
débar the mortgagor from proving that payments had actually 
been made. But he contended that although in this case by 
analogy it might be open to the mortgagor to prove that the 
mortgagee had received the profits of the mortgaged property, 
yet it was not open to the mortgagor to prove that it had been 
agreed upon between himself and his mortgagee that the value 
of the profits so received was sufficient to discharge the mortgage 
debt ; or, in other words, although it was open to the mortgagor 
to prove that the mortgage money had been paid not in cash 
but by the profits of the mortgaged property, the agreement, in 
so far as it provided that this profit during a certain term was 
to be received in full satisfaction of whatever was due upon the 
mortgage, could not be established. Obviously, there is no force 
in this contention, because the latter part of the agreement does 
not in any way affect the terms of the original contract. The 
view that we take- was adopted by the learned Judges of the 
Allahabad High Court in the case of Ram Bakhsh v. Durjan (1). 
There, in defence to a suit upon a hypothecation bond payable 
by instalments, it was pleaded that at the time of the execution 
of the bond it was orally agreed that the obligee should, in lieu 
of instalments, have possession of part of the hypothecated 
property until the amount due on the bond should have been 
liquidated from the rents. It was further alleged.that in accord- 
ance with this agreement the plaintiff mortgagee had abtained 
possession of the land and that he had thus realised the whole 
of the amount due upon the mortgage. It was contended that 
oral evidence was not admissible in proof of this agreement. 
The objection was over-ruled and it was held that the oral agree- 
ment was not one which detracted from, added to or varied the 
original contract, but only provided for the means by which the 
instalments were to be paid, and that oral evidence was admissible 
in proof of such an agreement. This decision was subsequently 
accepted as good law in the case of Jndarjit v. Lal Chand (2) 
in which it was ruled that section 92 does not debar a party to a 
contract in writing from showing, notwithstanding the recitals 
in the deed, that the consideration specified in the deed was not 
in fact paid as therein recited, but was agreed to be paid ina 
different manner. This latter decision of the Allahabad High 
Court was based upon an earlier decision of this Court in the 
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case of Lala Himmat Sahat Singh v. Liewhellen (1). This 
decision as well asthe decision in the case of Indar v. Lal 
Chand (2) have been repeatedly followed in this Court as gobd 
aw. It was however suggested by the learned vakil for the 
appellant that the view taken in these cases has been overruled, 
by implication at any rate, by the decision of their Lordships 
of the Judicial Committee in the case of Bal Kishen Das v. 
W. F. Legge (3) in which it was ruled that oral evidence was 
not admissible in proof of an alleged agreement that the docu- 
ment which purported on the face of it to be a conveyance was 
intended by the parties to be in reality a mortgage traysaction. 
The case before us is obviously of an entirely different character. 
The agreement set up before their Lordships of the Judicial 
Committee was one which had undoubtedly the effect of contra- 
dicting the terms of the original contract. But even as regards 
this decision of the Judicial Committee, it may be pointed out 
that there has been divergence of judicial opinion as to its 
precise effect. It has been ruled by this Court in the cases of 
Khankar Abdur Rahaman v. Ah Hafez (4) and Mahomed Ali 
Hossein v. Nazar Ali (s), that although oral evidence of the 
agreement might not be admissible, oral evidence of conduct 
might be admissible. A. contrary view has been taken by the 
Madras High Court in the case of Achutaramanaju v. Subba- 
raju (6). We are not called upon on the present occasion to 
consider which of these views is consistent with the decision of 
the Judicial Committee. It is enough for us to hold that the 
agreement which was set up in this case can be proved by oral 
evidence. The result, therefore, is that the decree of the Court 
below must be affirmed and this appeal dismissed with costs. 


N. K. B. Appeal dismissed. 


(1) (1885) I. L. R. 11 Cale, 486. 

(2) (1895) I, L. B. 18 All, 168, 

(3) (1899) I. L. R. 22 All, 149; L. R. 37 I. A. 58. 
(4) (1900) I. L. R. 28 Calc. 256. 

(5) (1901) I. L. R. 28 Cale. 289. 

(6) (1901) I. L. R. 25 Mad. 7. 
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Before Mr. Fusce Holmwood and Mr. Fustice Sharfuddin. 


EASIN SARKAR 
i x v. 
BARADA KISHORE ACHARYYA CHOWDHRY.* 
Acoount, swit for, limitation — Demand — Breach — Limitation Act (XV of 1877), 
Sch. IT, Arts. 69, 115. 


When there is a contract to render accounts year by year, Article 116 of 
the Limitation Act applies if the contract is registered, and Article 116 if it 
is unregistered. 

Moti Lal v. Amin Ohand (1) followed, 

Neglect to comply with the demand to render accounts is tantamount toa 
refusal w&hin the meaning of Article 89. 

Hori Narain v. The Administrator- General of Bengal (2) relied on. 

Where the contract was to render accounts year by year and there had 
been successive demands and breaches at the end of every year, and plaintiff 
brought a suit for accounts within three years of the last breach : 

Held, whether Art, 89 or Art. 115 applied, he was entitled to accounts 
for one year only. 


Appeal by the Defendant. 

Suit for accounts. 

The material facts and arguments appear from the judgment. 
Babu Harendra Narain Mitra for the Appellant. 

Babu Girija Prasanna Roy Chowdhry for the Respondent. 


The following judgment was delivered : 


The question which arises in the second appeal is what is 
the period of limitation in a suit for accounts when there has 
been an agreement to furnish accounts year by year and a demand 
which has been neglected year by year, to so render the accounts. 
The contention of the appellant is that whether Article 89 
applies or Article 115 applies, it is immaterial inasmuch as in 
both the cases, there is a successive breach of the agreement or 
contract. The various cases, which have decided that in an 
ordinary suit for accounts where there is no contract as to annual 
rendering of accounts, Article 89 applies, which have been 
carried so far in the most recent case of Hafizuddin Mondol v. 
Fadu Nath Saha (3) as to suggest that that Article will even 
oust the effect of Article 116, do not apply to this case. The 
cases which are in some way analogus to this are those of Mat 

* Appeal from Appellate Decree No. 1877 of 1906, against the decision of 
Babu Ananda Nath Mozumdar, Subordinate Judge, Mymensingh, dated the 


80th April 1906, reversing that of Babu Umesh Chandra Chakrabarti, Munsiff, 
dated the 18th December 1906. 


(1) (1902) 1 O. L. J. 211. (2) (1878) 8 O. L. R. 446. 
(3) (1908) 12 O. W. N. 820. 
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Lal Bose v. Amin Chand C hattopadhya (1) and Kari Narain Ghose 
v. Lhe Administrator-General of Bengal (2). Where there is a 
contract to render accounts year by year, if such a contract 4s 
registered, it has been held in Mats Lal Bose v. Amin Chand 
Chattopadhya (1) that Article 116 would apply and if the contract. 
is unregistered, Article 115, and in the same way where there 
is a demand for an account and a refusal, it has been held that 
the eause of action accrues from the time of refusal and not from 
the date when the agency terminates. But the ruling in Hari 
Narain Ghose v. The Administrator- General of Bengal (2) is 
clear authority for the proposition that the neglect togomly 
with the demand to render accounts is tantamount to a refusal 
within the meaning of the Article of the then Limitation 
Act which corresponds to Article 89 of the present Act. That 


being so, we are of opinion that the Munsiff is perfectly right in 


saying that it does not matter which Article is applied. Whether 
Article 89 applies or 115 applies, there having been successive 
breach year by year, the limitation dates from each breach. ‘The 
plaintiff brought the suit within three years of the last breach 
and he is therefore entitled to accounts for one year. 

It is argued that the decision in the case of Hart Narain v. 
The Admintstrator-General (2) is inequitable and it operates 
harshly upon persons:who have agents in the mufassil. But we 
find that if a man employs another under an express contract 
that he will furnish accounts year by year and that the agent 
year by year promises to supply such accounts and year by year 
neglects to do so, the plaintiff has the fullest warning that his 
agent is not trustworthy and he has only himself to blame if he 
loses his money. 

We, therefore, set aside the judgment and decree of the 
Subordinate Judge and restore those of the Munsiff with costs 
to the appellant in all the Courts. 


N. K. B. Abpeal allowed. 


(1) (1902) 1 0. L. J. 211. (2) (1878) 30. L. B. 446. 
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e CIVIL RULE. 


* Before Mr. Fustice Mookerjee and Mr. Fustice Vincent. 
KHARDA CO., Lp. 


v 


DURGA CHARAN CHANDRA.* 


Cicil Procedure Code (Act V of 1908), O. 28, R. 1—Swit, withdrawal of— 
Leave lo withdraw, when granted—Rerision—High Court, power of. 


Under O. 23, R. 1 of the Civil Procedure Code, a suit may be allowed to 
be Withdrawn when it must fail by reason of some formal defect or any 
analogoug ground. A suit ought not to be allowed to be withdrawn when the 
` plaintiff has adduced all bis evidence and finds it insuffloient to establish 
his allegations. 

Watson v. Collector of Rajshahye (1) applied. 

. When an order in favour of the plaintiff for withdrawal of the suit has 
been irregularly or improperly made, the High Court can interfere in the exercise 
of its revisional jurisdiction. l 

Application by the Defendant. 

Suit for money. 

Mr. B. C. Mitter and Babu Foy Gopal Ghosha for the 
Petitioner. | Accus UM OS T 

. Babu Satis Chandra Ghosh for the Opposite Party. 

The facts and arguments sufficiently appear from the judg- 
ment which was delivered by 

Mookerjee J.—We are invited in this Rule to set aside 
an order made by the Court below under Order 23, Rule r, 
Clause 2, of the Code of Civil Procedure. The plaintiff sued the 
defendants for recovery of money. The parties went to trial. 
Evidence was adduced on both sides and the argument on the 
side of the defendants was finished. At that stage the plaintiff 
applied for leave to withdraw from the suit with liberty to bring” 
a fresh suit on the same cause of action. The Court thereupon 
recorded the following order: "I have gone through the 
evidence. It is a case in which permission to bring a fresh suit 
should be given. It is accordingly ordered that the plaintiff be 
allowed to withdraw from the suit with permission to bring a 
fresh suit unless barred. The plaintiff do pay the costs of the 
defendant in this Court.” The legality of this order is now called 
in question. 

Rule 1, Sub-rule (2) of Order 23 provides that where the 





7 Civil Rule No. 2685 of 1909, against the order of Babu Bhagabati Chandra 
‘Mitra, Munsiff of Bealdah, dated the 15th June 1909. 


(1) (1869) 13 M. I. A. 160. 
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1909. formal defect, or (4) that there are other sufficient grounds for 
ph allowing the plaintiff to institute a fresh sêit for the subject; 

Kharda Co., Ld, 4 TRES . 

v. matter of a suit or part of a claim, it may, on such terms as it. 

l par a aaa thinks fit, grant the plaintiff permission.to withdraw from such 

: — suit or abandon such part of the claim with liberty to institute a 
Mookerjee, J, 


2 fresh suit in respect of the subject-matter of such suit or such 
part of a claim. It is manifest that clauses (a) and (b) of sub- 
rule 2 have to be read together; but it is suggested by the 
learned vakil for the plaintiff that the terms of clause (2) are 
wide enough to entitle the Court to allow the plaintiff to 
withdraw from the suit under any circumstances that nfay be 
deemed sufficient by the Court. We are not prepared to accept 
this as the true interpretation of the clause. Clause (4) specifies 
that a suit may be allowed to be withdrawn if the Court is 
satisfied that it must fail by reason of some formal defect. 
Clause (6) then proceeds to lay down that a similar order may be 
made for -any other sufficient ground. The intention plainly is 
that a ground included in clause (6) must be of thé same nature 
as the ground specified in clause (a). Reference may in this 
connection be made tó the decision of the Judicial Committee 
in the case of Watson and Co. v. The Collector of Rajshakhye (1), 
where it was ruled that the Court has no power to grant permis- 
sion to the plaintiff to withdraw from the suit with liberty to 
institute a fresh suit in a case where issues have been joined and 
the plaintiff has failed to produce evidence in support of the 
issues. This decision was rested on the ground that the Court 
could make an order of this description only where the suit 
failed by reason of some formal defect or any analogous reason. 
We observe that though this case was decided under the law 
as it stood before the Civil Procedure Code of 1859, it was 
treated as applicable to the law under the Code of 1882, in the 
recent case of Ramdeo v. Goneshnarain (2). The learned vakil 
for the plaintiff however relied upon the decision of this Court 
in the case of Mussamut Khatoon Koonwar v. Hurdoot Narain 
Singh (3), to show that even a Court of appeal is competent to 
allow a suit to be withdrawn on the ground that the plaintiff by 
reason of some mistake or other cause, has not been able to 
produce the whole evidence in support of his claim. But it is 
/ clear from the judgment in that case that no objection was taken 

by the defendant to the order of withdrawal which the Court. 


e — (1) (1869) 18 M. I. A. 160. (2) (1908) 12 0. W. N. 921. 
(3) (1873) 20 W, R. 163. 


Chaw 
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proposed to małe. The case of Foresh Narain v. Surut 
Soonduree (1) does not show that the Court would refuse to 
ihterfere with an order for withdrawal, improperly made by the 
Court of first instance; in that particular case, the order of 
withdrawal had been made before issues were framed and 
evidence adduced and might consequently be defended. In the 
case before us, however, as already stated, the whole of the 
evidence had been adduced when leave to withdraw was sought, 
and the learned counsel for petitioners rightly complains that if 
the order of withdrawal is maintained, the plaintiff will have an 
opbortynity to adduce not merely the evidence which he alleges 
he has not been able to produce at this trial, but possibly also a 
mass of perjured evidence. In our opinion, there is considerable 
force in this contention, and there is a real danger if a plaintiff 
is allowed to withdraw from a suit which has reached the stage 
at which the parties arrived in the present litigation. If, there- 
fore, the order was irregularly made, it ought not to be allowed 
to stand, for there can plainly be no question that after an order 
under section 373 of the Code of 1882 has been'improperly made, 
it is competent to this Court to interfere by way of revision. In 
support of this proposition, it is sufficient to refer to the cases of 
Dick v. Dick (2) and Tirupati v. Muttu (3). 

The result, therefore, is that this Rule must be made 
absolute and the order of the Court below discharged with costs. 
The case will.go back to the Court below and will be taken up 
at the stage at which the order now discharged was made. We 
assess the hearing fee at two gold mohurs. 


B. M. Rule made absolute. 


(1) (1871) 16 W. R. 100. (2) (1893) I. L. R. 15 All, 169. 
(3) (1888) I. L. B. 11 Mad, 392. 
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PURNA CHANDRA SAHA AND OTHERS." 


Right to sue—Joint family, member of—Lending money—Benamdar— Debtor 
objecting to oreditor's power to lend. 


A member of a joint family, who was at liberty to use the funds in his 


* Appeal from Appellate Deoree No. 1459 of 1907, against the decision of 
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hands, whether they belonged to the joint family or not,. ig not a benamdar for 
the family when he lends money in his own name to some body else Even 
if he were a benamdar, he would be entitled to sue in his wn name the persog 
to whom he lent the money. Such suit need not be brought by all the 
members of the joint family. 

Sachitananda v. Baloram (1) applied. 

Aluhendra Nath v. Kali Proshad (2) distinguished. 


Appeal by the Plaintiff. 

Suit to cnforce a mortgage. 

The material facts and arguments appear from the judgment. 

Babus Mahendra Nath Roy and Krishna Prasad Sarba- 
dAhikary for the Appellant, "n 

Babu Mohini Mohan Chakravarti for the Respondents. 

The judgment of the Court was delivered ‘by 

Holmwood J.—The question raised in this appeal is really 
a very simple one. The plaintiff lent Rs. 105 to the defendant 
upon a simple mortgage bond. Just within the period of six 
year’s limitation he sued the defendant to recover upon this 
bond. The defendant took a defence the real character of which 
has not been noted by either of the lower Courts. It said that 
the defendant borrowed the money from a money lending firm 
which consisted of the plaintiff's father and his uncle, that this 
firm was in the benami of the plaintiff and that the plaintiff 
had no right or ownership in the money borrowed under the 
mortgage bond. The findings of fact of the lower Court show 
that this was not the case. The plaintiff was the son of the 
karia of a joint Hindu family, and he appears to have had 
access to the joint family funds of the family. He used these 
funds to lend Rs. 105 to the defendant, and whether he was 
entitled to do so or not is a question between himself and his 
co-sharers. It so happened that the co-sharers fell out. four 
yearsafter this mortgage bond and that they were so much 
pleased with the transaction which had been entered into by 
the plaintiff that they appear to have made him sign a state- 
ment that all the money lent in his name was joint family 
property. There is therefore nothing actually to show that this 
money which the plaintiff lent to the defendant was not his 
own money, and the defendant cannot be heard to say that he 


.did not borrow this money from the plaintiff. This is simply 


the case on the facts. 
Then as regards the law, even supposing that the plaintiff were 


the denamdar, we have the authority of the case in Sachttananda e 


(1} (1897) I. L. R. 24 Calc, 644, (2) 41902; I. L R. 30 Calc. 265. 


uU 
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Mohapatra v. Boloram Gorain (1) which is admittedly the only 
authority on this® particular point, that a suit even for fore- 
Closure of a mortgage may be brought by the person named in 
“the mortgage deed as the mortgagee, although he was in fact 
only the benamdar of the beneficial owner, and such a suit 
should not be dismissed because the beneficial owner is not added 
asa party. It is contended before us that the remarks of Mr. 
Justice Banerjee in Jfohendia Nath Mookerjee v. Kali Proshad 
Fohurt (2) which are, as the Munsiff has pointed out, in the 
nature of an odzter, suffice to overrule the clear rule of law 
laid down in the case of Suchitananda Mohapatra v. Boloram 
Gorat® (1) just referred to; but we find that they do nothing 
of the kind. On the contrary, Banerjee J. distinctly refers to the 
distinction between a benamdar and a person who has some legal 
and equitable title in the property. He defines benamdar as a 
person in whose name any property stands without his having any 
legal title in the same, and the effect of the decision in Mahendra 
Nath Mukerjee v. Kali Proshad Fohurt (2) and the nature of other 
numerous cases which are decided in the same way is this that a 
person suing on a title to immovable property, who is really the 
benamdar and has no legal or equitable title in the property, can- 
not maintain the suit. This is an entirely different thing fromsay- 
ing that a person who enters into a contract with another who lends 
him money and in pursuance of that contract gives him a lien on 
his immovable property, can be heardtosay that somebody else 
supplied the funds which were lent to him. In this view of the case 
we consider that the plaintiff is not a benamdar at all. He was per- 
fectly at liberty to use the fund in his hands, whether they belong- 
edtothe joint family or any body else. He was perfectly at liberty 
to invest the funds he had in mortgages, for example, persons who 
borrow money from a bank, invest it in mortgages and live upon 
the interest, are not benamdars of the bank. 

The decisions of the Courts below therefore are wrong on 
both grounds, firstly they are wrong in considering that the 
plaintiff is a benamdar at all, and secondly, they are wrong in 
considering that if he was benamdar, he is not entitled to main- 
tain the suit. Finding as we do that neither of these propositions 
can be supported, we must decree this appeal and direct that the 
plaintiff's suit be decreed in full with costs in all the Courts. 

The decree will be drawn up in the usual form of a simple 
mortgage decree. 


` N. K. B. Appeal decreed. 


(1) (1897) I. L. B. 24 Calo. 614. (2) (1902) I. L. R., 80 Calo, 265, 
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CRIMINAL REVISION. 
4 
Before Mr. Fustice Coxe and Mr. Fustice Ryves. 
MEDIE MALIK PRATAP SINGH 
1909. v. 
July, D, 15,24 ` KHAN MAHOMED.* 





High Court, jurisdiction of—Retrial—Setting aside order of disoharga— Presi- 
denoy Slagistrate—Criminal Procedure Oode (Act V of 1808), Secs. £23, 
437, 489— Charter Act (24 and 25 Viot. o. 104), Seo. 18. 


The High Court has full power under the Oriminal Procedure Code to get 
aside an order of discharge passed by a Presidency Magistrate and to 6rder a 
further inquiry, 

Haridass v. Saritulia (1), Coleille v. Kristokishore (2) and Emperor v, 
Varjican Das (8) followed, 


Kedarnath Sanyal v. Khetranath (4), Debi Buz v. Jutmal (6) and Charoo- 
* bala v. Barendra (6) dissented from, 


Interference under section 15 of the Charter Act is limited to cases where 
there is an error that affects jurisdiction, either want of jurisdiction or a refusal 
of jurisdiction, or an illegality in the exercise of jurisdiction, 


Te Ram v. Harsukh (7) and Corporation of Calcutta v. Bhupati (8) 
followed, 
Rule obtained by the Complainant. 
Case of criminal breach of trust. 


The material facts and arguments appear from the judgment. 
Babu Narendra Kumar Basu for the Petitioner. 
Babu Manmatha Nath Mukerji for the Opposite Party. 
C. A. V. 
July $4, The judgment of the Court was delivered by 


Ryves J.—This is a Rule on the Chief Presidency Magistrate 
of Calcutta and the opposite party to show cause why the order 
of discharge of Khan Mahomed passed by the learned Fourth 
Presidency Magistrate, dated the 27th of May last, should not be: 

6 set aside and a further enquiry ordered. 

On behalf of Khan Mahomed it has been argued that this 
Court should not interfere under the Charter Act, in the circum- 
stances of this case, and that it has no power, (under; the provi- 
sions of the Criminal Procedure Code), to order further enquiry 
in a case in which a Presidency Magistrate has discharged an 


* Criminal Rule No. 710 of 1909, against the order of P. N. Dutt, o 
Presidency Magistrate of Calcutta, dated the 27th May 1909. 


e ` (1) 1888) I L. R. 16 Cale. 608. (6) (1906) I. L. R. 33 Calo. 1282. 
(2) (1899) I. L. R. 26 Calo. 746. 16) (1899, I. L. R. 27 Calc. 196. 
(3) (1902) L L. R. 27 Bom 84. (7) (1875) I. L. B. 1 All. 101. 
(4) (1907) 6 O. L. J. 705. ~~" — (8) (1898) I. L. B. 26 Calc. 74. 
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accused person; and reliance has been placed on three rulings Cea 
of this Court to which we shall refer later. 1909. 


" We think it must be conceded that we can only interfere, walik Pielan Singh 


if at all, under sêkon 439 of the Code. There is, here; Roques mul og nd 
tion of jurisdiction. Ifthe Magistrate has erred, his error 1s Ens 
merely one of law. It was held in Tef Ram v. Harsukh (1) aii ik 


which was followed in Corporation of Calcutta v. Bhupati Roy 
Chowdhury (2), that a High Court cannot interfere, under section 
IS of the Charter Act, with the order of a Court subordinate to it on 
the ground of an errorinlaw. There must be an error that affects 
furisgiction, either want of jurisdiction, or a refusal of jurisdiction, 
or an illegality in the exercise of jurisdiction. This view is also 
expressed in Kedar Nath Sanyal v. Khetra Nath Stkdar (3). 

As to our powers under the Criminal Procedure Code, apart 
from the case law, we would have had no hesitation whatever in 
holding that this Court has ample powers to interfere. Sec- 
tion 435 enables us to call for the record of any proceeding of 
any subordinate Criminal Court ; and it is beyond doubt that 
the Court of a Presidency Magistrate is such a Court. Having 
called for and received such record, our powers of disposing of 
the case are enumerated in section 439, and we are enabled to 
exercise any" of the powers conferred on a Court of appeal 
by section 423, among other sections. One of the powers 
conferred on this Court as a Court of appeal is the power of 
directing that an accused be retried or committed for trial. It 
seems to be quite clear that in a case in which a Presidency 
Magistrate acquits an accused person, this Court may, in the 
exercise of its revisional jurisdiction, for proper reasons, set 
aside the order of acquittal and order a retrial or commitment 
to the Court of Sessions, [vide Bellew v. Parker (4)]. It would 
be strange if the legislature enabled us thus to interfere in the 
case of an acquittal, but nevertheless gave us no power of 
interference, in the case of an order of discharge. 

The cases on which reliance has been placed are Kedar 
Nath Sanyal v. Khetra Nath Stkdar (3, Debt Bux Shroff v. 
Jutmal Dungarwal (5) and Charoobala Dabee v. Barendra Nath 
Mosumdar (6). 

In Kedar Nath Sanyal’s case, the application to this Court 
was made under section 437 of the Code of Criminal Procedure 
and it was there held that that section had no application to a 


(1) (1875) I. L. R. 1 All 101. (4) (1903) 7 C. W. N. 521. 
(2) (1898) I. L. R. 26 Calo. 74. (5) (1906: 1 L. R. 38 Calo. 1289. j 
(8) (1907) 6 O. L. J. 705. — . , (6) (1899) L L. R. 27 Calc, 196. 
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Presidency Magistrate, In Debs Bux's case gt was held “ this 
Court cannot direct a further enquiry under section 437, neither 
have we power to interfere under section 439 oF the Cade.” But” 
there, as the report Says, it was not contended that this Court 
could interfere under ei.her of these sections. The argument 
of the learned Advocate-General in Support of the Rule rested 
on the assumption that this Court could interfere only under 
section 15 of the Charter Act. This case is therefore not a 
strong authority on the question now raised, and the dictum 
that this Court could not interfere under the provisions of the 
Code may be regarded as obiter. | Chas 00ba la Dabee!s ecase, 
however, is a distinct authority for the proposition that this Court 
cannot interfere under the Ccde. On Page 129 of the report, 
the ratio decidendi is expressed as follows :—" Section 439 confers 
on the High Court as a Court of Revision all the powers of an 
Appellate Court under section 423. But section 423 does not 
enable a Court of appeal to direct ihat further enquiry be made 
into a case in which an order of discharge or dismissal may have 
been passed. Section 423 confers a power to direct further 
enquiry only in respect of a case of an appeal from an order of 
acquittal and that this power is so limited is shown by an express 
enactment in seciion 437 to provide for such orders being 
passed.” This is the only reason tbat has ever been asigned for 
the view that the High Court cannot order further enquiry 
after discharge by a Presidency Magistrate, and it may reasonably 
be inferred that it was for this Teason that the learned Judges 
held in the two other cases cited that the High Court could not 
interfere under the Code. Exactly the opposite view was taken 
in Colvtlle'v. Kristo Kishure ose (1), and in an unreported case 
of this Court which is referred to in the judgment in CZaroo- 
baja's case. Under these circumstances, we would have expected 
that the learned Judges who decided this latter case would have 
referred the question to a Full Bench aud we would have thought 
it Decessary now soto refer it, if we did not think that a Full 
Bench of this Court had already decided the point. 

In the Full Bench case of Lwarka Nath Mondul v. Beni 
Madhab Banerjee (2), Ghose J. is reported to have Said ; 
“ It is, however, said that sections 436 and 437 do not apply to 
Presidency Magistrates [see the observations of the learned Chief 
Justice in Queen Empress v. Dole Gobind Dass (3)] but, conceding 


(1) (1899, I. L, B. 26 Calo. 746. (2. 1901, I. L. R. £8 Calo 653 at 667. 
e (8) (1900, L L. bi, 28 Culu, 211. 


ro 
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that this is so, there€can be, I think, no doubt that sections 
435 and 439 are agylicable ; aud they confer upon the High 
® 
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Court the power of sending for the record of any inferior Majik Pratap Singh 


tribunal, and reversing the order of the Magistrate, including 
the power of ordering a further enquiry in the case of an im- 
proper discharge. And this was the view that was adopted in 
respect to an order made by a Provincial Magistrate in the 
Full Bench case of Hari Das Sanyal v. Sarztullah (1)." 

The learned Judge then goes onto deal with the case of 
Charoobala Debi v. Barendra Nath Mosumdar (2), and observes 
“Tam here confronted by certain observations of Sir Henry 
Prinsep and Hill JJ., in the case of Charoobala Debs v. Barendra 
Nath Mozumaar (2) where, in referring to the powers of the 
High Court under section 439, read with section 423, they stated 
that the latter section “does not enable a Court of Appeal to 
direct that further enquiry be made into a case, in which an 
order of discharge or dismissal may have been passed.” And 
he proceeds to point out that that view, which as we have pointed 
out is the real basis of all the decisions, that we have guoted, is 
opposed to the view of the Full Bench in Hart Das Sanyal v. 
Saritullah (1). 

It has been argued, however, that in this latter case the 
present question was not before the Full Court. Wilson J. in 
deiivering his judgment with which four other learned Judges 
of this Court concurred, stated that the three questions before 
the Court were (1) *on what grounds is an order of discharge 
made under section 209 or section 253 liable to be set aside by 
a Court of Revision ? (2) what Courts have jurisdiction to set 
it aside ; and (3) what orders are proper to be made if an order 
of discharge is to be set aside ;" and he came to the conclusion 
that the High Court, under “ section 423 embodied in section 439, 
can set aside the orier of discharge, and direct a charge to be 
framed and tried by the proper Court. It can under section 437 
and probably also under section 439, order a further enquiry 
instead of a committal.” These observations are perfectly 
general and we think apply equally to all orders of discharge 
passed by subordinate Criminal Courts. In the Bombay High 
Court in Zmberor v. Varjivandas 3) the ruling of thls Court in 
Coloille v. Kristo Kishore Bose (4) was followed and the opposite 
ruling in Charoobata Debi v. Barendra Nath Mosumdar (2) was 


(1) 11888, I. L. R. 18 Calc. 608, (3) (1802: I. L. R. 27 Bom. 84. 
(2) 11599) I. L. B, 27 Calo. 126. (4) (1599) l, L, B, 26 Cals, 748. 


t. 
Khan Mahomed. 
fyces, J. 


— MÀ PÀ 
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dissented from and, in that case, also the (decision of the Full 
Bench in Hart Das Sanyal was relied upog. For these reasons, 
I think we have full power under the Criminal Procedure Code 
to order a further enquiry in this case, if there appear good 
reasons for so doing. 

The complainant Malik Pratap. Singh complained against 
Khan Mahomed of having cheated him in respect of a sum 
of Rs. 3,550 on the 4th and sth of December 1908 and on the 
8th of January 1909 at 37, Ezra Street by false representation. 
The case was instituted by the Police under section 420. Indian 
Penal Code, and was so regarded by the learned Presidency 
Magistrate. The complainant and a large number of witnesses 
were examined for the prosecution and the prosecution case 
was closed on the 29th of April 1909. Thereupon, the learned 
Magistrate wrote out an order submitting the case for the 
opinion of this Court under section 432, Criminal Procedure 
Code. It appeared to him to be very doubtful whether the 
charge of cheating under section 420 could possibly lie but he 
seemed to be of opinion that a charge under section 409 might 
be sustained. He says ‘I think in this case the accused was 
entrusted with the money by the prosecutor within the meaning 
of section 405, Indian Penal Code, and he spent part of it, 
namely, Rs. 2,774, not in the way he should have done but in 
distinct violation of the terms of the trust or the contract." 
Throughout the whole of the enquiry, no question was asked 
bearing on the issue as to whether the accused had misappro- 
priated the complainant’s money. This Court returned the 
reference to the learned Presidency Magistrate pointing out 
that it did not strictly arise under section 432, but that it was 
open to him to charge the accused in the alternative under 
sections 420 and 409 or under section 409, if the evidence dis- 
closed that offences under these sections or either of them had 
been committed. He, thereupon, recalled the complainant on 
the 14th of May and the complainant then stated that he had 
asked the accused for the money and that he had not been paid. 
No further enquiry seems to have been made and on the 27th 
of May the learned Magistrate decided that, in the absence of a 
definite direction from this Court, he was bound to rely on two 
unreported cases which he set out in his order and discharge 
the accused. In the first case all that was proved was thatthe . 
dhobt had not returned some clothes which the complainant 
said hé had: given to him to wash, There was no finding that 


Vor. XT.] HIGH COURT. 55 


the dhobi had converted them to his own use. The fact that ORIMINAL. 
when charged, helo save himself, falsely denied that he had 1909. 
received the clotHes, would not necessarily establish his guilt. jc Pratap Singh 


He might have lost them or sent them to another customer by v. 

i | : ar Khan Mahomed. 
mistake. It does not appear he denied receipt before the insti- ee 
tution of the case. In the second case, there was no finding in Ry ves, J. 


the lower Court’s judgment as to any dishonest misappro- 
priation by the accused or conversion to his own use of the 
ornaments said to have been pledged by the complainant. In 
the absence of such a finding no conviction could be had. The " 
ruling does not lay down any general rule of law. It seems to us 
that the facts on which those two cases were decided are very 
different. In this case, the accusel has admitted that he 
received Rs. 3,550 for the purpose of purchasing specific articles, 
that he only spent a small amount of that money in purchasing. 
a few of those articles and he further admits that the balance is 
still with him. The reason why he states that he did not spend 
all the money on the objects for which it was given to him is 
that the complainant telegraphed to him stopping him. He 
admits that the rest of the money is in his hands but denies 
that the complainant ever asked him to return it. Under these 
circumstances, a charge of criminal misappropriation under section 
409 of the Indian Penal Code may be established. But we 
think that there has ben no proper enquiry into this charge. 
There is apparently some evidence that the accused absconded, 
a fact which, if proved, might have an important bearing on the 
question whether he had misappropriated the money, but the 
Magistrate apparently has not considered this evidence, nor has 
he attempted to elicit when and under what precise circums- 
tances the demand for the money, if any, was made ; and what 
answer or explanation wasthen given by the accused. These 
points are of vital importance and when they have been lost 
sight of, we think there are prima facie grounds for holding that 
further enquiry should be held. — 

We, therefore, order that the record be returned to the 
learned Presidéncy Magistrate and direct him to enquire further 
into the charge under section 409 of the Indian Penal Code. 


N. K. B. Rule made absolute ; Further tnqutry ordered. 
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Before Mr. Fustice Mookerjee and Mr. Justice Carnduf. 
MULLUCK CHAND DAS AND OTHERS 


v 


M 4 SATIS CHANDRA DAS AND OTHERS." 


Bengal Tenandy Act (VIII of 1885), Becs. 20, 29—Holding, sub-dirision of — 
Landlord and Terant—Tenant, several holdings owned by one— Tenanoy, 
~ creation of mew, | . l l . - 


It is open to a landlord to include in one suit claims for rent of several 
holdings held under him by the tenant defendant. The decree in seh a suit 
however can be enforced only as a money-deoree and the execution purchaser, 
does not acquire the holdings with power to annul incumbrances. 

Section 20, sub-section 7 of the Bengal Tenancy Aot does not apply toa 
suit for rent which is not a proceeding under the Act within the meaning 
of the section, 

Sectlon 29, proviso 1 controls merely clause (a) and not clause (5) of the 
section. The fact therefore that rent at the enhanced rate has been realized 
for three years is no answer to the defence that it has been illegally enhanced 
in contravention of section 29, 

When lands of a tenancy have been sub-divided, if a question arises 
whether new tenancies have been created, the answer must depend upon the 


intention of the parties; no inflexible rule apart from intention can -be 
laid down. 


- 


Appeal by the Defendants. 
Suit for rent. 


Babu Dhirendra Lal Khastgty for the Appellants. — - 
Dr. Priya Nath Sen for the Respondents. 


The facts and arguments sufficiently appear from the 
judgment which was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendants 
in an action for rent. The plaintiffs respondents claimed rent in 
respect of an area of 10 kanis 19 gundas and 18 tils for which, 
they alleged in their plaint, the defendants were liable to pay 
(at the rate of Rs. 10-8 per kani) an annual rent of Rs. II5-4 
and cesses. The defendants resisted the claim substantially on. 
two grounds, namely, frst, that they were liable to pay rent, not. 
at the rate claimed, but at the rate of Rs. 99-12 per year under 


* Appeal from Appellate Decree No, 1000 of 1908, against the decree of 
M. Yusuf, Esq., District Judge, Noakhali; dated the 31st January 1908, 
reversing that of Babu Rai Mohan Karmokar, Munsiff of Sandwip, dated 
the 29th April 1907. . 
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secondly, that they had paid rent up to the year 1312 at the 
rate of Rs. 99-12. 

In the Court of first. instance the plaintiffs appear to have 
attempted to prove that the lands in respect of which rent was 
claimed were comprised in four tenancies and in order to 
establish this they called upon the defendants to produce their 
rent receipts which showed that the rent of Rs. 115-4 had been 
paid in different sums, in respéct of four distinct areas the 
aggregate whereof amounted to 10 kanis 19 gundas 10 tils. The 
delendents thereupon objected that the suit was not maintain- 
able, as the plaintiffs ought to have instituted different actions 
for rent of different tenancies. This objection prevailed and 
the suit was dismissed. 

Upon appeal by the plaintiffs, the learned District Judge 
held, in view of the decision in Hridoy Nath Das v. Krishna 
Prosad Sircar (1) that they were entitled to maintain a single 
suit for recovery of rent of different tenancies held by the same 
tenants. ' On the merits he held that rent was payable at the 
rate alleged by the plaintiffs, and accordingly made a decree in 
favour of the plaintiffs, allowing the defendants credit for rent 
paid in respect of the year 1311 and part of 1312. 

This decision has now been assailed on behalf of the defen- 
dants on two grounds, namely, frst, that if the suit is treated as 
one for rent in respect of four different tenancies, it ought to be 
dismissed ; and, secondly, that the defendants are not liable in 
view of the provisions of section 29 of the Bengal Tenancy 
Act to pay rent at higher rate than what is mentioned in the 
kabulyat of 1894, notwithstanding that, as found by the Courts 
below, they have paid rent at the higher rate claimed by the 
plaintiffs for a period of three years. 

So far as the frst contention is concerned it is clearly opposed 
to the decision of this Court in Hridoy Nath v. Krishna Prosad (1), 
Baikania Nath Roy v. Thakur Debendro Nath Sahi (2), 
Nandalal v. Sadhu Churn (3) and Bipradas v. Rajaram (4). 
These cases lay down that when there are several tenures held 
by the same tenant, the landlord may institute one suit for rent 
for all the tenures; but if he does so, he cannot put the tenan- 
cies to sale in execution of the decree so as to enable the 


a registered Aa executed on the 4th June 1894, and 


(1) (1907) 60. L. J. 163 ; I. L, B 84 Calc. 298, 
(2) (1906) 11 0. W. N. 676. (3) (1907) 70. L. J. 96, 
` (4% (1909) 18 C W. N.65L `. `. E Lu 
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tenancies, it is 
not open to objection on the ground urged by the defen- 
dants. The first point taken by the appellants cannot there- 
fore be supported. 

So farasthe second ground is concerned, it must be Mm 
that the question was not raised in either of the Courts below in 
the precise form in which it has been presented to this Court. 
It appears upon the facts found by the Court of first instance 


purchaser to avoid incumbrances. If, ad the present suit 
t 


that although the defendants executed a kabulyat in favour of 


the plaintiffs, on the oth May 1889 for a term of three years from 
1296 to 1299, yet they had been in possession of the land 
comprised in the tenancy from a very long period and that 
therefore they were occupancy raiyats. But we may observe that 
the Munsiff fell into an error when he relied upon the presump- 
tion mentioned in section 20, sub-section (7) of the Bengal 
Tenancy Act in support of his finding that the defendants were 
Occupancy raiyats. That section applies only to proceedings 
under the Act; and.it has been pointed out by their Lordships 
of the Judicial Committee in the case of Pramada Nath Roy v. 
Ramani Kania Roy (1) that a suit for rent is not a proceeding 
under the Bengal Tenancy Act. It is clear, however, from the facts 
set out in the judgment of the Munsiff that the defendants are 
occupancy raiyats. We have therefore the fact that the deferidants 
are-occupancy raiyats, that the rent payable by them under the 
kabulyat executed on the 4th June 1894 was Rs. 99-I2 a year 
and the rent which they have paid during the three years ante- 
cedent to the suit is Rs. 115-4 annually. Upon these facts, the 
question obviously arises, whether the rent has not been enhanced 
in contravention of the provisions of section 29. The Court of 
first instance relied upon the circumstance that the rent had 
been paid for three years in support of the conclusion. that the 
defendants are liable to pay rent at that rate evidently under 
the first proviso to section 29 of the Bengal Tenancy Act. As 
was pointed aut, however, by a Full Bench of this Court in the 
case of Bepin Behary Mondal v. Krishnadhan Ghose (2; pro- 
viso (1) to section 29 controls merely clause (a) and not.clause (4) 
of the section. If, therefore,’as a matter of fact the rent has 
been enhanced so as to exceed by more than two annas in the 
rupee the rent previously paid, the mere fact that rent has been 
paid at the enhanced rate for more than three years, is no answer ' 


(1) (1907) I. L. R. 85 Oalo. 881. (2) (1805) 1 O, L. J. 10; I. L. R. 82 Calc. 396. 
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to the defence that gent ought not to have been so enhanced. eas 
The question duds rent has been enhanced in contravention 1909. 


of 'section 29 (b must consequenty be determined. Here Malluck Chand Das. 
however it has been argued on behalf of the respondent that 
section 29 has no application because the original tenancy to 
which the kabulyat of 1894 relates -has subsequently ceased Mookerjee 4 
to exist and has been replaced by four -new tenancies, to none of 

which the provisions of section 29 are applicable. This isa 

question which has not been investigated by either of the Courts 

below. Our attention has been invited to the rent receipts 

granted ¢o the defendants and produced by them which indicate 

that for sometime past rent has been paid by them in different 

sums for distinct areas. - Stress has also been laid upon the 

circumstance that the total quantity of land mentioned in these 

rent receipts is slightly different from the quantity of land 

mentioned in the kabulyat of.1894. This,however, is obviously 

not of much importance because as has been pointed out by 

the learned vakil for the appellants, the boundaries stated in the 

‘plaint are identical with the boundaries set out in the kabulyat. 

There can be no question, therefore, that the lands covered by 

the kabulyat are identical with the lands in respect of which 

the rent of Rs. 115-4 is claimed. But the point to be investi- 

gated is, whether section 29 is applicable, and if it is applicable, 

whether rent has been enhanced in contravention of section 29 

clause (4). With regard to the first of these questions we may 

point out that the case of the respondents is that for the 

.benefit of the tenants the lands have been subdivided and four 

new tenancies constituted in supersession .of the Originial 

tenancy. We are not prepared to lay it down as an inflexible 

rule of law of universal application that whenever the lands of 

a tenancy have been subdivided, there is a creation of new 

tenancies, nor can we affirm the converse of this proposition, 

for it cannot be said that although the lands have been sub- 

divided, new tenancies have not been created. Reference may, : 
in this connection, be made to the cases of Uday Chandra v. 

Nripendra Narayan (1) and Madhumala v. Alfasudds, (2) in the 

former of which it was held that the new arrangement was destruc- 

tive of the original obligation, and in the latter, that the original 

rights and liabilities, except in so far as they were expressly 

modified, continued unaffected. What the effect of the division 

1s, must depend upon the intention of the parties. If the . 


(1) (1909) 13 0. W, N. 411, (2) (1909) 18 O, W. N, 962. 
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intention was that the incidents of the gld tenancy should 
completely disappear and that the tenant foua take the lands 
and continue to hold them under the new terms for his benéfit, 
it is quite conceivable that the view may be defended that new 
tenancies have been created in supersession of the original 
tenancy. This is a question which must be investigated by 
the learned District Judge. If he finds that the lands comprised 
in the suit still constitutes one tenancy under the plaintiffs as 
alleged by them in their plaint, it is obvious that rent has been 
enhanced by more than two annas in the rupee, because an 
enhancement of two annas in the rupee upon Rs. 99-12 will 
bring the rental up to Rs. 112-3.6. 

We, therefore, allow this appeal, set aside the decree of the 
District Judge and send back the case to him for rehearing. He 
wil be at liberty to take additional evidence which the parties 
may choose to adduce. As the question which has been raised 
before this Court was not taken specificaly in the grounds of 
appeal and does not appear to have been urged in either of the 
Courts below the appellant must pay the respondents the costs 
of this appeal. 

B. M, Appeal allowed. 


Before Mr. Fustice O'Kinealy and Mr.. Fustice Gupta. 
ZAMIR MANDAL 


v 


TARINI CHARAN SINGH.* 
Regulation VIII of 1882—Settlement from Gorernment—Rate of rent recorded 
—Letting lands to tenants—Rate of. vent, 


Where a person takes settlement of land from Government at a certain 
rate whioh is recorded under Regulation VIII of 1882, he is not bound by such 
rate but may let the land to tenants at any other rate that may be agreed upon. 


Appeal by the Defendant. 

Suit for rent. 

The material facts and arguments appear from the judgment. 
Moulvie Serajul Islam for the Appellant. 

Babu Sarat Chandra Khan for the Respondent. 

The judgment of the Court was delivered by 


~ 


O'Kinealy J ,—This is an appeal from a decision of the 
District Judge of Nadia, dated the 14th August 1896. 
* Appeal from Appellate Deoree No. 1741 of 1896, against the decision of 


G. K. Deb, Esq., District Judge of Nadia, dated the 14th August 1896, aftrming 
that of Babu Annada Charan Sen, Munsiff, Kushtia, dated the 2nd January 1896, 
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The suit was for rent on a contract between the parties 
contained in a kabdiiat. After the kabuliat, but when, as the 
Judge finds, it wain full force (indeed he finds it is now in full 
force), the plaintiff got a settlement of land, and in that settle- 
ment the rates of rent fixed were those prevailing in the village. 
It has always been the case under Regulation VIII of 1882 that 
4 Settlement Officer does not settle rents but records the rates of 
rent existing in the village. The argument of the pleader for 
the appellant is this, that where a person takes a settlement from 
the Government at certain rates, he has not the power to let the 
lands at any other rate but is bound by the fixed rates : in short, 
he say? that where rents are not settled the ordinary rates 
recorded under Regulation VIII of 1882 prevent any contract 
rates. That is a proposition which cannot be supported. 

'The result is that the appeal is dismissed with costs. 

N. K. B. Appeal dismissed. 


CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Vincent. 
SANKAR NATH PANDIT 





v 


MADAN MOHAN DAS.* 


Civil Procedura Code (Act V of 1908), O. 21, R. 100—Oivil Procedure Code 
(Act XIV of 1882), Seo. 278—Claim to attached property, dismissal of— 
Regular suit, dismissal of —Hindu Law— Mitakshara joint family— Father, 
decree against — Huecution sale. 

When in execution of & money decree against the father of a joint 
Mitakshara family, property has been sold after a claim by the son has been 
disallowed and a regular suit by the son has also been dismissed for non- 
prosecution, an application by the son against the auction-purchaser under 
O. 21, B. 100, Civil Procedure Code, objecting to delivery of possession of the 
entire property, cannot be entertained, 

Quere: Whether any member of a joint Mitakshara family can predicate 
that he ig in possession on his own account of a specific share of the family 
property and maintain an application under O. 21, R. 100 in respect of such 
alleged share, 

Ooorerji v. Dewsey (1) and Govinda Nath v. Kesara (2) referred to. 

Application by the Auction-purchaser. 
Rule to set aside an order under O. 21, R. 100, Civil 

Procedure Code. 


* Civil Rule No. 2687 of 1909, against the order of Babu Aghore Nath 
Haera, Subordinate Judge, Alipore, dated the 15th May 1909. c 


(1) (1893) I, L. R. 17 Bom. 718, (2) (1880) I. L. R. 3 Mad. 81. 
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Dr. Rash Behary Ghosh, Babus Sogésh Chandra Roy and 
Gira Prasanna Roy Chowdhury for the Petftioner. 
Babus Mohendra Nath Roy, Surendh Nath Guha and 


Satis Chandra Mukerji for the Opposite Rity. 
C. A. V. 
The following judgment was delivered by 


Mookerjee J.— We are invited in this Rule to set aside .an 
order made by the Court below under Order 2: Rule roo of 
the Code of 1908. The circumstances under which the order 
in question was made are not disputed and may be briefly 
narrated. On the 25th March 1908 one Dinanath Das obtained 
an exparte decree against Kali Prosad Das for a sum of ‘Over 
Rs. 6,000. On the 26th February 1908 during the pendency 
of the suit he had obtained an order for attachment of the 
immovable properties of the defendant and on the 15th April 
1908 he applied for execution of his decree. The properties 
were re-attached on the ist May following. Before execution 
could proceed further, the judgment-debtor applied under - 
section 108 of the Code of 1882 to set aside the exparte decree. 
This application was refused on the 27th July. Meanwhile on 
the 23rd. June 1908 the infant son of the judgment-debtor Madan 
Mohan Das through his mother and next friend Saraswati Dassi 
preferred a claim to the attached property on the allegation that 
the property was ancestral, and belonged to a family governed 
by the Mitakshara law, that he was entitled to a half share 
therein, and that consequently the decree-holder was not entitled 
to proceed in execution against the entire property as the property 
of his judgment-debtor. On the 4th July 1908 the Court 
rejected this application under the proviso to section 278 of the 
Code of 1882, on the ground that the claim had been 
designedly and unnecessari delayed. On the roth July 1908 
Madan Mohan commenced an action for a permanent injunction 
to restrain the decreeholder from proceeding to sell the entire: 
property. It was alleged in this plaint that the family was 
governed by the Mitakshara law, that the property was ancestral 
and did not belong exclusively to Kali Prosad, that the plaintiff 
was interested in a half share, that the debts contracted by his 
father were for immoral and illegal purposes, and that con- 
sequently the decree for money could not be ‘executed against 
the entire property. A declaration was therefore sought that the 
property was not liable to be sold and a prayer was made not 
only for a permanent injunction but also for injunction pendente~ 
dte.: The decree-holder defended the suit on the ground that 
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property was not apcestral, that the plaintiff had no interest 
therein, that the debts were contracted for necessary family 
purposes by Kali Prosad, the head of the joint family, and that 
the decreeholder was consequently entitled to attach and sell 
the entire property in execution of his decree. On these plead- 
ings, eleven issues were raised of which the sixth was as follows: 
“whether the debts contracted by the proforma defendant 
No. 2 (the father) were for immoral purposes"; the eighth 
issue was in these terms: “whether the proforma defendant 
 No.*2 was the karfa of a joint Hindu family and whether he 
contracted these debts as such for the benefit of the family." 
.The ninth issue raised the question whether the minor plaintiff 
was legally liable for the debts contracted by his father. During 
the pendency of this suit, an application was made for a 
temporary injunction to stay the execution of the decree. This 
was refused by the Subordinate Judge on the 4th September 
1908 and on appeal his order was affirmed by the District Judge 
on the 19th September. On the 22nd September, the attached 
property was sold by auction and was purchased by Sankar Nath 
Pandit, the petitioner before this Court, for a sum of Rs. 5,500. 
On the 30th October, the judgment-debtor applied to have the 
sale set aside on the ground of fraud and material irregularity 
under sections 244 and 311 of the Code of 1882. This applica- 
tion however was not prosecuted, and on the 13th February 1909 
it was dismissed for default. Meanwhile on the 15th November 
1908, the suit brought by the son Madan Mohan for declaration 
that he was entitled to a half share in the property which was 
not liable to be sold in execution of the decree against his father, 
came on for hearing, and as the plaintiff was not in a position to 
proceed with the suit, it was dismissed under section 102. On 
the 9th December 1908, an application was made under sec- 
tions 103 and 623 to set aside the order of dismissal and to 
‘revive thesuit. Onthe 17th April 1909, this application was 
dismissed on the ground that section 623 had no application as 
pointed out by this Court in the case of Kotlash Mondol y. 
Nabadwip Chandra Kar (1), and that, treated as an application 
under section 103, it was obviously barred by limitation. In the 
interval, the sale had been confirmed, and on the rath February 
1909 the sale certificate had been issued to the auction- -purchaser 
who obtained delivery of possession on. the rrth: March. On 


(1) (1898) 2.0. W. N 818. 


the family was A governed by the Mitakshara law, that the 
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the rsth March, Madan Mohan made application under 
Order 21, Rule 100 on the ground that had been illegally 
dispossessed by the purchaser. On the 15th May the Subor- 
dinate Judge allowed this application and directed the applicant 
to be put into possession of a half share of the property on the 


.ground that he was in possession of such share, on his own 
account, when the purchaser dispossessed him. The legality of 


this order is in controversy in the Rule before us. 

On behalf of the auction-purchaser, it has been argued that 
the order was without jurisdiction, frst, because, as pointed out in 
Cooverjt v. Dewsey (1), no member of a joint Mitakshgra family 
can predicate that he is in possession on his own account of a 
specific share of any portion of the joint family property ; and, 
secondly, because in view of the regular suit brought by the son for 
declaration of his title, it was not competent to the Court to 
make an order under Order 21, Rule ror. On behalf of the 
son, the order of the Court below has been sought to be 
supported on the ground that as the claim case was not tried on 
the merits, it was not obligatory upon him to bring a regular 
suit, that the dismissal of the regular suit under section 102 of 
the Code of 1908 does not operate as resjudicata, and that it 
was quite open to the execution Court to determine that the son 
was in possession,on his own account of a share of the joint 


family property and to restore him to joint possession along 


with the auction-purchaser. In support of this view, reliance 
has been placed upon the cases of Kalapa v. Venkatesh 
Vinayak (2), Dugappa Sheti v. Kishnapa Sheti (3) and Patil 
Hari v. Hakam Chand (4). After a careful examination of 
the arguments addressed to us on both sides, we are of opinion 
that the order made by the Court below was without jurisdiction 
and must be discharged. 

It is manifest that the order of the Subordinate Judge, in so 
far as it entitles the petitioner to be placed in possession of a 
half share of the property, is entirely erroneous. The case of 
Coover;t v. Dewsey (1) is an authority for the proposition that no 
member of a joint Mitakshara family can affirm that he is in 
possession of any particular portion or share of the joint pro- 
perty on his own account. His possession is the possession of 
the family, and consequently he is not entitled to an order 
which restores him to possession of a specific share on the 


(1) (1898) I. L. R. 17 Bom. 718. (8) (1880) I. L. B. 5 Bom. 498. ` 
(2) (1878) I. L. R. 2 Bom, 676. (4) (1884) I, L, R, 10 Bom, 803. 
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ground that he has been in possession of that share on his own 
account. Indeed Y learned vakil for the opposite party has 
net seriously conterded the position that the son is not entitled 
to be restored to possession of any specific share, and he has 
suggested that the order of the Court below may be amended so 
as to give the son joint possession of an undefined share with 
the auction-purchaser of the property sold. It is not necessary 
to consider whether this can be done in view of the principles 
indicated in the case of Coovery: v. Dewsey (1) ; such an order is 
apparently contemplated in the case of Govinda Nair v. 
Kesava (2) which is treated as irreconcilable with Cooweryi v. 
Dewsey (1)in Mancharam v. Fakir Chand (3). It is needless, 
however, to pursue this point further, because as we shall 
presently show, in the events which have happened, the opposite 
party is not entitled to an order in his favour under Order 21, 
Rule 100, 

It may be conceded that when a claim preferred under 
section 278 of the Code of 1882 has been dismissed without 
adjudication, it is not obligatory on the claimant to bring a suit 
for a declaration, under section 283 ofthe Code of Civil Procedure, 
within one year of the date of the dismissal of the claim 
[Sardhari Lal v. Ambika Pershad (4) and Kun; Behari v. Kandh 
Prashad (5)) At the same time, there is nothing to prevent a 
claimant from instituting a suit for declaration of title and for 
an injunction against the decree-holder. If such a suit is 
brought and fails, the claimant cannot subsequently take up 
the position that the suit was unnecessary and that its dis- 
missal does not affect him. Indeed, it is not necessary for a 
person whose property has .been attached in execution of a 
decree against another,to prefer a claim at all under the Code, 
He need not have recourse to the summary remedy. He may 
at once institute a suit for declaration of title and for an in- 
junction against the decree-holder to restrain him from proceed- 
ing with the execution. If he does so, he is undoubtedly 
bound by the result of the litigation commenced by him. In 
the case before us, the son did institute a suit for declaration of 
title. He raised the question of the nature of the debt contracted 


(1) (1898) I, L. R. 17 Bom. 718. (2) (1880) I. L. B. 3 Mad. 81, 
(3) (1901) I. L. B, 25 Bom. 478 (492). 

(4) (1888) L. B. 15 I. A. 123; I. L, R. 16 Calo. 521, 

(5) (1907) 6 O. L J. 862. 
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by his father, and expressly asserted that those debts were of 
an illegal and immoral character and coulg not be realised out 
of his interest in the ancestral property. Issues were joined ôn 
this point. But there was no adjudication by reason of the failure 
of the plaintiffto prosecute his suit. What then is the effect of 
this dismissal? No doubt, as pointed out by their Lordships of the 
Judicial Committee in Chana Kour v. Partab Singh (1), the 
dismissal of a suit under section 102 of the Code of 1882 
is not intended to operate in favour of the defendant as 
resjudicata. But when read with section 103, it precludes a 
fresh suit in respect of the same cause of action, referrtng, 
irrespectively of the defence or the relief prayed, entirely to the 
grounds or alleged media on which the plaintiff asked the Court 
to decide in his favour. It is not necessary for our present 
purposes to consider whether another action would be maintain- 
able by the son againstthe auction-purchaser to enforce his 
alleged claim to the property which has been sold. It is sufficient 
to say that under section 103 the son is not entitled to bring a 
fresh suit in respect of the cause of action whlch he alleged in 
the suit for declaration of title and for injunction to prevent 
execution. In the events which have happened, as against the 
decree-bolder the son is consequently not entitled to allege that 
his interest in the property, if any, is not liable to be sold in 
execution of the decree against the father. The decree-holder 
therefore was quite competent to proceed with execution of his 
decree and bring the entire property to sale. It is manifest that 
as against the auction-purchaser the son is no more entitled to 
contend that the entire property was not liable to be sold than 
as against the decree-holder. The view we take is amply 
supported by the case of Cooverjt v. Dewsey (2). Here, asin that 
case, in execution of a decree for money against the father, 
the decree-holder attached the entire family property. He 
undoubtedly intended to proceed against the whole property 
and not merely against the right, title and interest of the father. 
That this was the scope of the execution proceedings is manifest 
from the claim preferred and the subsequent regular suit 
instituted by the son. .That it was competent to the decree- 
holder to proceed against the entire property inclusive of the 
interest of the son cannot be questioned in view of the decision 
in Muddun Thakoor v. Kantoolall (3), Nanomt Babuasin v. Madan 


(1) (1888) 1. L R. 16 Calc 98, L. R. 16 I. A. 156. . 
(2) (1898) I. L. R. 17 Bom. 718. (3) (1874) L. R. 1 I. A. 821 ; 14 B.L. R, 187. 
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Mohan (1) and Zabur Maly. Eknath (2). It was also open to 
the son to net li the debt was not binding upon him as it 
wis of an immoral nature. The son commenced an action for 
this purpose and allowed it to be dismissed under section 102. 
Under these circumstances, it is difficult to appreciate how in the 
same proceeding the son can be permitted at a subsequent stage 
to re-agitate the same question and to nullify the previous orders. 
The cases of Kallapa v. Venkatesh Vinayak (3), Dugappa Shetti v. 
Kishnapa Sheti (4) and Patil Hari v. Hakam Chand (5), are all 
distinguishable on the ground that there the debt was contracted 
by 2 member of the joint Mitakshara family and the persons 
whose interests were sought to be bound thereby were not his 
sons but his co-parceners. The substance of the matter, therefore, 
is that here the creditor obtained a decree against the father 
for a debt which up to the present time has not been established 
to be either immoral or illegal. The creditor was entitled to 
enforce his judgment-debt against the ancestral property to the 
extent of the whole interest therein of the father and the son. 
In the execution proceeding which he initiated, it is unquestion- 
able that he did so. The son put forward a claim to get his 
interest released but did not prosecute it. The son subsequently 
commenced a regular suit which shared the same fate. The 
auction-purchaser has purchased what the decree-holder intended 
to sell, namely, the whole estate of the joint family. He is 
consequently entitled to possession of what he has bought, 
because he bought the whole of the rights of the family. The 
son was entitled to an investigation of the nature of the debt in 
a suit of his own. That suit has been brought, and through his 
failure to prosecute that suit, he has not established that the 
debt was immoral and could not justify the sale. Under these 
circumstances, it is dificult to appreciate how he can now be 
allowed to contend that he was in possession of a share of the 
property in his own right and is entitled to be restored to such 
possession as against the auction-purchaser. 

The result, therefore, is that the Rule must be made absolute, 
and the order of the Court below discharged with costs. We 
assess the hearing fee in this Court at five gold mohurs. 


B.M. o Rule made absolute. 
(1) (1885) L. R. 18 I. A. 1; L L. R. 18 Calc, 31. 
( 2) (1899) I. L. R. 24 Bom. 848 ; 3 Bom, L. Rep. 822. 

. (8) (1878) I. I, B. 676 (4) (1880) "LL. B 5 Bom. 493. 


(1884) I. L. R. 10 Bom, 868. 
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Before Mr. Justice Banerjee and Mr. Fustice Pargiter. e 
CHANDRAMONI MOHANTI 


v. 
MANMATHA NATH MITTER.* 
Agresment— Stipulation to recognise tenanoy— Ewistenea of right—Hffeot of 
agreement. 

Where the plaintiff in taking settlement of certain lands from Government, 
expressly stipulated that they would be bound to recognise the rights of the 
intermediate holders, subordinate holders, ralyats and others as recorded if the 
settlement papers, 

Held, he was bound to recognise rights so recorded even if such rights were 
incorrectly recorded and had no real existence. 


Appeal by the Defendant. 
- Suit for khas possession. 

The material facts and arguments appear from the judgment. 

Babus Baidya Nath Dutt and Monmohun Dutt for the 
Appellant. 

Dr. Asutosh Mookerjee and Babu Narendra Chandra Bose 
for the Respondent. 

The following judgment was delivered by 

Banerjee J.—In this appeal which arises out of a suit 
brought by the plaintiff respondent to recover khas possession 
of certain lands upon ejectment of the defendant, two points 
have been urged before us on behalf of the defendant appellant, 
namely, frst, that the Court of appeal below ought to have 
held that the suit was barred by limitation as it was brought 
more than one year after the date of order of the Settlement 
Officer which was virtually sought to be set aside, and secondly, 
that the plaintiffs were bound by their kabuliat to recognise the 
rights of the defendant as a recorded tenant. 

We are of opinion that the second contention must succeed, 
and that it is therefore unnecessary to remand the case for the 
determination of the first, a remand which might otherwise have 
been necessary by reason of the materials on the record not 
being sufficient to enable us to determine it. The plaintiffs in 
paragraph 3 of the kabuliat executed by them in favour of the 
Government -stipulated that they would be bound to recognize 
the rights of the intermediate holders, subordinate intermediate 


E i from Appellate Decree No. 1889 of 1900, against the decision 
of W. B. Brown, Esg., District Judge of Cuttack, dated the 25th June 1900, 
reversing that of Babu Addaita Prasad Dey, Munsiff, Kendrapara, dated 
the 4th January 1900. 
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holders, raiyats, sikmi raiyats and other tenants as mentioned in the 
settlement papers§ That being so, they are bound to recognize 
the rights recorded in favour of the defendant in this case in the 
settlement papers. 

The Courts below were of opinion that if any rights had 
been erroneously recorded in the settlement papers, the plaintiffs 
would not be bound to recognize those rights. That would have 
been so, if the only ground forthe recognition of their rights 
had been the real existence of those rights, but in addition to 
that ground which always exists quite irrespective of the 
kabulyat executed by the plaintiffs the plaintiffs have further 
contracted with the Government to recognize all the rights that 
have been recorded in favour of tenants in the settlement papers. 
That gives the rights recorded in the settlement papers a basis 
quite independent of their real existence, namely, a basis on the 
' footing of the contract entered into between the plaintiffs and 
their lessor, whereby, whatever the strength of the rights may 
be, after they have found a place in the record of the settlement 
papers, the plaintiffs are bound to recognize them. 

That being so, the plaintiffs are not entitled to eject the defendant, 
and the decree made in their favour must be set aside and this appeal 
decreed and the plaintiffs’ suit dismissed with costsinall the Courts, 
N. K. B. Appeal decreed, 


CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Vincent. 
RAMJUS AGARWALA 


v. 
GURU CHARAN SEN.* 


Oivi Procedure Code (Act XIV of 1882), Sees. "285, 295— Kzeoution of deoroe 
simuliancously against same property— Rateable distribution—Claim to 
attached property— Shall determine any claim thereto and any objection 
to the attached property thereof,” meaning of. 


To entitle a deoree-holder to oome under section 295 of the Code of Oivil 
Procedure the following conditions must be present: (a) The deoree-holder 
claiming a share in the rateable distribution should have applied for execution 
of his deoree to the Court whioh holds the assets realised; (b) suoh applica- 
tion should have been made prior to the realisation of the assets; (o) the assets 
must have been realised by sale or otherwise in execution of the decree; (d) the 
attaching creditors as well as the decree-holder claiming to participate in the 
„assets should be holders of decrees for payment of money; (6) such decrees 


* Civil Rule No. 2252 of 1909, against the order of Babu Mohini Mohan e 


Dutta, Subordinate Judge of Faridpore, dated the llth March 1909. 
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should have been obtained against the aame-judgmeht-debtors. ‘No rateable 
distribution can be claimed under the section unless all tif conditions enumerat» 
ed above are present. 

Although a decree may be executed in more than one Court, a decree oan- 
not be exeouted simultaneously against the same i oe in more than one 
Court, 

All that the Oourt is competent to do under section 295 of the Civil Proce: 
dure Code is to determine; first, any claim to property attached in execution of 
decrees of more Oourts than one, and, secondly, any objection to the attachment 
thereof. 

An application for rateable distribution cannot be deemed to be an appli- 
cation for determination of any claim to attached property orof any objec- 
tion to the attachment thereof, x 

Seotion 286 of the Code of the Oivil Procedure is governed hy the imme- 
diately preceding section with which it must be read, and the words “shall 
determine any olaim thereto and any objection to the attachment thereof,” 
mean any claim or objection of the sort which can be summarily enquired 
into and decided in execution proceedings ns provided in the immediately 
preceding section or elsewhere in tho Code, as in sections 278 to 281. 

Ohokalingam Chetty v. Muthia Chetty (1) followed 

Olark v. Alewander (2) and Har Bhagat v. Anandaram (8) distinguished, | 


Application by one of the Decree-holders. 
Application under section 295 of the Code of Civil Procedure. 


The facts and arguments appear sufficiently from the judg- 
ment of the Court, 
Babu Dhtrendralal Khastgir for the Petitioner. 
Dr. Priya Nath Sen for the Opposite Party. 
| C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J ,—We are invited in this Rule to discharge an order 
made by the Court below on the rrth March 1909, under sec- 
tion 295 of the Code of Civil Procedure of 1882. The circumstances 
under which the order in question was made are not. disputed 
and may be briefly stated. On the 6th October 1907 the 
petitioner Ramjus Agarwala obtained a decree for money 
against Jusam Bewa and others in the Court of the Subordinate 
Judge of Faridpore. Shortly after he applied for execution 
and on the 29th April 1908 obtained an order for attachment of 


certain immovable properties of the judgment-debtors, which 


were directed to be sold on the 28th July 1908. The sale however 
did not take place on that date, and on the zoth August 1908: 
leave was granted to the decree-holder to bid at the sale to be 


(1) (1885) L. B. (1898-1900) 161. (2) (1898) I. L. R 21 Calo. 200, 
(8) (1897) 2 0. W. N. 126. 
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held on the 2ist November following. On the lafter.day, the C1VIL. 
properties were sAd by auction and many of them were pur- 1909. 
chased by the decree-holder. The amount realised by the sale np 


Bamjus Agarwala 
was set off against the decree and the sale was confirmed on v. 
HN RES Guru Oharay Ben, 


the oth March 1909. Meanwhile Guru Cbaran Sen, the opposite = 
party, had on the 8th August 1908, obtained a decree, for money Moolesgea, ds 
against the same judgment-debtors in the Court of the Munsiff ; 
of Goalundo. On the 27th August 1908, Guru -Charan Sen 
made an application for execution in the Goalundo Court which 
directed attachment of the properties previously, attached by 
order of the Faridpore Court and the 20th November 1908 was 
fixed for the sale of the properties, On the 19th September 
1908, Guru Charan applied to the Subordinate Judge of Farid- 
pore for an order on the Munsiff of Goalunde not to sell the 
properties ; in this petition, he further prayed for rateable 
distribution of the assets which might be realised by sale in the 
Faridpore Court. The Subordinate Judge rejected the first 
prayer and directed that the second prayer might be considered 
when the assets were realised. Guru Charan then applied on 
the 17th November 1908 to the Goalundo Court for transmission 

of his execution case to the Faridpore Court. This application 
was refused. .A similar application was made to the District 
Judge on the 2oth November and was equally unsuccessful; On 
the 21st November, the Goalundo Court proceeded to sell the 
attached properties and to distribute the sum realised, rateably 
between Guru Charan and another decree-holder .of the same 
judgment-debtors, Subsequently the sale and the order for 
distribution made by the Goalundo Court were set aside, appa- 
rently on the ground that the properties had been attached and 
sold by the Faridpore Court and could not be sold a second time. 
On the 22nd December 1908, Guru. Charan applied to the 
Faridpore Court for rateable distribution of the. sum realised by 
the sale of the 2rst November 1908 at the instance of the 
present petitioner. The latter objected to any order for rateable 
distribution, but his objection was overruled, and on the 16th 
February 1909, the Subordinate Judge held that Guru Charan 
was entitled to an order for rateable distribution, This was 
followed by the order of the 21st March 1909 which directed the 
Present "petitioner to refund the sum which had already been 
applied in satisfaction of his own decree. This is the order the 
legality of which we are now invited to consider. ` | 

In support of the order, it has been contended: by the * 
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learned vakil for the opposite party that although Guru Charan 
had not got his decree transferred from thgfGoalundo Court to 
the Faridpore Court, and had not at any time applied for ext- 
cution to the latter Court so asto bring the case within the 
scope of section 295, Civil Procedure Code, yet he was entitled to 
the benefit of section 285 of the Code, and the order which is 
now called in question may be treated as one made under the 
latter section. To establish this position, reliance has been 
placed upon the cases of Clark v. Alesander (1) and Har Bhagat 
v, Anandaram (2). Reference has also been made to the case 
of Madden v. Chafpani(3) to show that the Court had jfiris- 
diction to make the order for refund if the assets realised by the 
sale were found to have been improperly applied in satisfaction 
of the decree of the petitioner. On the other hand, the order 
in question has been assailed on the ground that it could not 
be made under section 295, Civil Procedure Code, and that sec- 
tion 285 had no possible application to the case ; and in support of 
this view reliance has been placed upon the cases of /Vrmóayt v. 
Vadia (4), Ardanapa v. Bhimrao Annajt (5) and Bejoy Singh 
Dhudhurta v. Hukum Chand (6). The question raised is one of 
considerable importance and not altogether free from difficulty 
and it is necessary to examine closely the provision of the Code 
80 that a correct conclusion may be reached on the subject. 
Section 295 of the Civil Procedure Code of 1882 deals 
with the question of the rateable distribution of the pro- 
ceeds of execution sales among decree-holders. As was 
observed by Strachey C. J. in Bethal Das v. Nand Kishore (7) 
the object of the section is twofold. The first object is to 
prevent multiplicity of execution proceedings, to obviate in a 
case where there are many decree-holders competent to execute 
their decrees by attachment and sale of a particular property, 
the necessity of each and everyone separately attaching and 
separately selling that property. The other object is to secure 
an equitable administration of the property by placing all the 
decree-holders in the position described upon the same footing 
and making the property rateably divisible among them instead 
of allowing one to exclude all the others merely because he 
happened to be the first who had attached and sold the 
property. To entitle a decree-holder to be placed in this 


(D (1803) 1. L. R 21 Cale. 200, (4) (1892) I. L. R. 16 Bom. 688. 
(2) (1897) 2 O. W. N, 126. (5) (1894) I. L R. 19 Bom. 589 at 548. , 
(3) (1887) I. L. R. 11 Mad. 356. (6 (1902) 1. L. R. 29 Cale, 548. 

(7) (1900) I. L. B, 23 All, 106. 
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position and to.participate in the assets realised, the following 
conditions must ba present : 

(a) The AEN, diua: claiming a share in the rateable 
distribution should have applied for execution of his decree to 
the Court which holds the assets realised : i 

(6) Such application should have been made prior to the 
realisation of the assets : 

(c) The assets must have been realised by sale or otherwise 
in execution of the decree: 

(d) The attaching creditors as well as the decree-holder 
claiming to participate in the assets should be holders of decrees 
for payment of money : 

(e) Such decrees should have been obtained against the 
same judgment-debtors. 

No rateable distribution can be claimed under the section 
unless all the conditions enumerated above are present. In the 
case before us, no question arises as to conditions (c), (d) and (e). 
The sole question in controversy is as to the effect of failure 
to comply with conditions (a) and (2). 

It cannot be disputed that no application was made by Guru 
Charan to the Faridpore Court, which held the assets realised, 
for execution of his decree. The only applieation which he 
made to the Faridpore Court prior tothe realisation of the 
assets was the application of the 1gth September 1908 for an 
order on the Goalundo Court not to sell the properties and for 
rateable distribution. This application cannot by any stretch of 
language be deemed to be an application for execution of his 
own decree. In the first place, the application, if treated as 
one for execution, did not comply with the requirements -of 
section 235. In the second place, as the decree had been made 
by the Goalundo Court, any possible application. under sec- 
tion 235 to the Faridpore Court could be made only after an order 
for transfer had been obtained under section 223 read with 
section 230. In the third place, although as pointed out in the 
case of Bai; Nath Goenka v. Holloway (1), a decree may be 
executed in more than one Court, a decree cannot be executed 
simultaneously against the same property in more than one 
Court, and as Guru Charan proceeded with the execution of his 
own decree in the Goalundo Court, he could not very well 
proceed with exeeution against the identical properties in the 
Faridpore Court, even if he had got his decree transferred to 


(1) (1005) 1 O. L. J. 816. 
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the latter Court in strict accordance with law. It is manifest, 
therefore, that conditions (a) and (b) were npt fulfilled by Guru 
‘Charan and he was consequently not entitled to the benefit of 
‘section 295 of the Code of Civil Procedure. T 

Tt has been strenuously contended, however, that the 
identical relief which the decree-holder Guru Charan’ was not 
competent to claim under section 295, Code of Civil Procedure, 
could be indirectly obtained by him under- section 285, and in 
support of this position, reliance has; been placed upon the cases 
of Clark- v. Alexander (1), and Har Bhagat v. Anandaram (2). 
‘Now, section 285 provides that where property not in the 
custody of any Court has been attached in execution of “decrees 
-of.moré Courts than one, the Court which shall receive or 
realise such property and shall determine any claim thereto and 
any objection to the attachment thereof, shall be the Court of 
the highest grade, or where there is no difference in grade 
.between such Courts, the Court under whose decree the property 
was first attached. It is to be observed that all that the Court 
is competent to do under these provisions of law, is to determine, 
first, any claim to property attached in execution of decrees 
of more Courts than one and secondly, any objection to the 
attachment thereof. Now, it is clear that in the case before us, 
mo application was made by Guru Charan, the present opposite 
party, under section 285, Code of Civil Procedure. The only 
applications which he made to the Faridpore Court were those 
of the r9th September- 1908 and the 22nd December 1908. 
Both these applications were for rateable distribution -of sale: 
proceeds. "Neither of these applications was intended to be an 


application under section 285. It seems to us to -be fairly -clear 
‘that an application for rateable distribution cannot, without 
-violenée to the language-of the Code, be deemed to be an applica- 
‘tion for determination of any claim to attached property or. of.any 


objection to the attachment thereof. But even if the two appli- 
cations were treated as made under section 285, it is manifest 


‘that there was no objection taken by Guru Charan to the attach- 


ment of the properties by the Faridpore Court, nor did he set 


‘up any claim to the properties attached. The question of 


the true meaning of the words ‘shall determine any claim 
thereto and any objection to the attachment thereof" has been 
recently considered by the Chief Court of Burma in the .case of 


1 > w . 


(1) (1898) I. L R 21 Oalc. 200. (2) (1897)2 0, W, N. 126. — 
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Chokahinga Chetty v. Muthia (1) in which Mr. Justice Ashton 
pointed out that segtion 285 is governed by the immediately pre- 
ceding sections with which it must be read, and that the words to 
which we have just referred, mean any claim or objection of the 
sort which can be summarily enquired into and decided in execu- 
tion proceedings as provided in-the immediately preceding 
Sections or elsewhere in the Code as in sections 278 to 281. Itis 
difficult to appreciate how a question of the rateable distribution 
of sale proceeds realised in execution can: be treated as a question 
of any claim tothe attached property or any objection to-the 
attachment thereof. In fact, the party who seeks rateable distri- 
bution 'does not object to the attachment nor does he set upa 
claim adverse or superior tothe title of the judgment-debtor. 
He proceeds on the assumptiou that the property has been 
rightly realised as the property of the judgment-debtor, and 
that on the equitable grounds recognised in section 295, Civil 
Procedure Code, he is entitled to a share of the sale proceeds. 
In our opinion, if a different construction were put upon 
section 285, the result would be to make it inconsistent with the 
provisions of -section 295, to this extent, that even if the con- 
ditions prescribed in the latter section are not fulfilled anda 
decree-holder is consequently not entitled to the- benefit of 
rateable distribution thereunder, he may nevertheless reap 
precisely the same advantage under section 285. In our opinion, 
this could never have been intended by the legislature. We have 
been pressed by the learned vakil for the opposite party to hold 
that this view is inconsistent with that taken in the case of 
Clark v. Alexander (2) and Har Bhagat v. Anandaram (3). So 
far as the latter case is concerned, the- report is very meagre and 
the facts are not set out in the brief judgment of this. Court. 
But so far as we can gather, the learned Judges appear to have 
proceeded on the assumption that there.was an actual application 
under section 285, Civil Procedure Code. In so far as the former 
case is concerned, it requires closer.examination. In that case, 
‘Mr. Justice Sale appears to have held that under section 28s, 
where that section applies, it is the duty of the superior Court to 
consider and determine allthe rights of the attaching creditors 
whether they have applied for execution of their decrees to the 
superior Court or not. If the decision is limited as stated in 
this passage of the judgment, it is obvious it has no "application 


(1) (1895) Lower Burma Judgments (1893—1900) p. 161. dus 
(2) (1893) I. L. R. 21 ‘Cale. 200. : (3) (1897) 2 0. W. N. 126, 
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to the facts of the present case, because, as we have already 
‘pointed out, there was no application undergection 285 by Guru 
Charan and, so far as we can gather from the materials on the 
record, no such application was possible. But if Mr. Justice Sale 
intended to lay down as a rule of universal application that 
although a creditor may not be entitled to the benefit of rateable 
distribution under section 295 either because he did not apply 
for execution to the Court which held the assets realised or 
because such- application had been made subsequent to the 
realisation of the assets, yet he is entitled to precisely the same 


benefit under the garb of section 285, we are unable to aecept 


his decision as consistent with the provisions of the Code. In 
fact, one of the cases to which Mr. Justice Sale refers, namely, 
Gopee Nath Acharjt v. Achcha Bibee (1), is undoubtedly an 
authority for the contrary view. But as was pointed out by 
Mr. Justice Ashton in Chokahnga Chetti v. Muthia Chetti (2), 
the case of Clarke v. Alexander (3), may, perhaps, be distinguish- 
able on another ground, There the attachment by the inferior 
Court had been made before the attachment by the superior 
Court, although this was not brought to the notice of the 


‘superior Court till after the order obtained for realisation of the 


money and before actual realisation. Ifso, Mr. Justice Ashton 
suggests, that the question might perhaps be treated as one for 
determination of an objection (by the creditor who had obtained 
the earlier attachment in the inferior Court) to the subsequent 


attachment (by the superior Court), of the money deposited 


in Court or for the determination of a claim thereto. Mr. Justice 
Ashton puts forward the following line of reasoning in support 
of his suggestion : as, "an execution creditor who has first got 


'the property attached is not to get less than a rateable share 


of the assets merely because his execution proceedings are not 


-taken in the Court which actually realise the assets and he 


accordingly makes no application under section 295 before 
realisation in the latter Court, the Court holding the assets may, 
without transferring the prior attaching decree-holder's decree 
to itself for execution and without any application being made 
before the realisation of the assets, give recognition £o the above 
extent of the claim of the prior attaching creditor as a claim 
contemplated by one or other of the sections preceding sec- 
tion 285, such for instance as sections 279, 280 or 282, by deciding 
(1) (1881) L L, R. 7 Oalo. 558; 9 C. L. R. 895, 


(1) (1895) Lower Burma Judgments (1893—1900), p. 161. 
(2) (1893) L L. R. 21 Oale, 200, 
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under section 285 to realise and hold for the satisfaction 
of the prior attach\ng creditor's decree, on the proper steps 
being taken for it to be so executed, a rateable share of the 
assets already realised." But we need not express any opinion 
upon the question whether the decision in Clarke v. Alexander (1) 
may or may not be justified on the grounds suggested, nor need 
we discuss whether that decision may not require reconsideration, 
when another case precisély similar to.it on the facts arises. In 
the present case, it is quite clear that the attachment effected 
at the instance of the petitioner by the Faridpore Court took 
place og the 24th April 1908, whereas the attachment effected 
at the instance of the opposite party by the Goalundo Court did 
not take place till the 27th August 1908, In other words, the 
attaching creditor in the inferior execution Court obtained his 
attachment long after the attaching creditor in the superior 
Court had obtained his attachment. This ground alone is 
sufficient to differentiate the case before us from the decision 
in Clarke v. Alexander (1). In no sense can in these cir- 
cumstances, the application to the superior Court by the 
subsequent attaching creditor in the inferior Court be deemed 
to embody a claim to the attached property or an objec- 
tion to the attachment of that property within the meaning 
of section 285, Civil Procedure Code. In our opinion, the 
order for rateable distribution cannot be supported. The view 
we take is amply supported by the cases of Duttaraya v. 
Rahimtulla (2, Nimbajt v. Bhadta (3), Andanapa v. Bhimrao 
Annaji (4), Bejoy Sing Dhudhuria v. Hukum Chand (5) The 
cases of Bykant Nath v. Rajendro Narain (6) and Bhagwan 
Chander Kritiratna v. Chandra Mala Gupta (7), are not really 
opposed to this view. They are authorities for the proposition 
that if in contravention of section 285 the inferior Court has in 
ignorance of the proceedings pending before the superior Court 
proceeded with execution and brought the property to sale, the 
superior Court can adopt the proceedings as if they were taken 
by itself and, is competent to determine any claim for rateable 
distribution of the assets realised by the sale. No question was 
raised in these cases as to whether under the circumstances, it 
would be competent to the superior Court to make an order 


(1) (1893) I. B. B. 21 Cale, 200, (4) (1894) I. L, R. 19 Bom. 580 at 543. 
(2) (1898) I. L. R. I8 Bom, 456. (6) (1902) I. L. B. 29 Cale. 548. 
. (8) (1892) I. L. R. 16 Rom, 688. (6) (1885) I. L. R. 12 Oalo, 338. 
(7) (1902) I. L. B. 29 Oale. 778, 1 O. L. J. 97. 
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Oivm. under section 285 when such an order could: never have been 
“1909, made in favour of the decree-holder by regson of his failure to. 
deus he wala COmply with the requirements of section 295, On. these grounds 


we must hold that the order made by the Court below cannot 
uu be supported, and must be discharged. The Rule is therefore 
Moakerjee, J, made absolute. Under the circumstances we make, no order as to 
m costs either i in this Court oit in the Court below. : 


v, 
Guru Charan Sen. 


AT M - : DE Rule iad absolute, 
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— Oiril Procedure Code (Aot XIV of 1882), Seo 273— Deorte for money'— 
AMortgage-deorce, if is a decree for money 
. - Anordinary mortgage-decree is not a decree for money within section 273 
of the Civil Procedure Code. 
Appeal by the Objector. 
Proceedings in execution. 


“The material facts and arguments appear from the judgment. 

Babu Sarada Charan Mitra for the Appellant. 

Babus Umakali Mukherji and Y nanendranath Bose for the 
-Respondent. 


-— 


- The judgment of the joie was delivered by a E X 


Ghose J.—The respondent - before us, Surja "Prasad; 
obtained a decree for money against one Lalji Lal. ^ The latter 
had obtained a decree upon a mortgage against one Sadik Ali 
‘on the 12th February 1886. Surja Prasad, in execution of his 

; decree, obtained, in the first instance, an attachnient of Lalji 
Lal’s decree against Sadik Ali, and subsequently applied to the 
‘Court that hé might be substituted’ in place of Lalji Lal as 
judgment-creditor, and allowed to exécute that decree. This 
application was opposed “by one Mr. Macnaghten, who it would 
appear, has purchased a portion of the mortgaged premises in 
execution of some other decree of his against Sadik. Ali, and his 


2 iones from Order No 187 of 1897, against the movies y Babu Nilmonį 
* Das Subordinate Judge; OUR dated the 20th' February 189 


Vor. Al.) HIGH COURT. ; 


objection was upon the ground that the application of Surja 
Prasad, as made, was not authorized by the Code of Civil 
Procedure. 

The Court below, having regard to the provisions of section 
273 of the Code of Civil Procedure, has negatived the objection 
of Mr. Macnaghten, and allowed Surja Prasad to execute the 
decree obtained by Laljee Lall against Sadik, as he desired, The 
Subordinate Judge is of opinion that this decree is 1 money 
decree within the meaning of section 273 of the Code; and he 
refers in support of his view to the case of Ashruf Ali Chow- 
Gv y y Net Lal Sahu (1). 

The present appeal is by Mr Macnaghten, impugning the 
correctness of the order of the Court below. 

The case referred to by the Subordinate Judge in support 
of the position that he has taken has been distinctly overruled 
by subsequent decision of a Full Bench of this Court in the 
case of Kedar Nath Raut v. Kali Churn Ram (2). It is 
however, fair to the Subordinate Judge to say that the decision 
of the Full Bench was pronounced subsequent to the date of 
his order. Section 273 of the Code of Civil Procedure, or 
rather paragraph 2 of that section, to which the Subordinate 
Judge refers, speaks of a decree for money passed by some 
other Court than the Court which passed the decree sought to 
be executed, and in such a case the holder of the latter decree 
might, by application to the Court -which made it, cause the 
said decree to be attached, and then apply to the other Court to 
execute itas if he were the decree-holder himself. In all other 
cases, namely, cases where the decrees are not decrees for money, 
the section (para. 3) allows an attachment being taken out 
against such decrees ; but it does not give to the decree-holder 
of the decree, sought to be executed, any other relief ; and the 
question here arises, whether the decree obtained by Lalji Lal 
against Sadik Ali is a decree-for money within the meaning of 
section 273, in respect of which Surja Prasad is entitled to ask 
that he should be allowed to execute it. 

We are of opinion that the decree in question could not be 
regarded as a decree for money within the meaning of that 
section. The decree was a decree that was obtained under the 
Transfer of Property Act. Section 67 of that Act prescribes 
that “in the absence of a contract to the contrary, the mortgagee 
, has, at any time after the mortgage money has become payable 


(1) (1896) I. L. B. 28 Cale 682.. (2) (1898) I L. R. 25 Calc. 708. 
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to him, and before a decree has been made for the redemption 
of the mortgaged property, or the mortgaged money has heen 
paid or deposited as hereinafter provided, a right to obtain 
from the Court an order that the mortgagor shall be absolutely 
debarred of his rights to redeem the property, oran order that 
the property be sold." Section 88 of thesame Act provides for the 
remedy given to the mortgagee in a suit instituted under section 67, 
and it says that in such a suit, the Court shall pass a decree to 
the effect mentioned in the first and second paragraphs of 
section 86, and also ordering that, in default of the defendant 
paying as therein mentioned, the mortgaged property or æ suffi- 
cient part thereof be sold, and that the proceeds of the sale 
(after defraying thereout the expenses of the sale) be paid into 
Court and applied,” as therein provided. ‘And referring to the 
decree itself, we find that it is a decree simply for the sale of the 
property mortgaged to the mortgagee. No doubt the decree 
declares the amount of money payable to the mortgagee, but 
the relief that 1s given to the mortgagee, in the event of the 
said money being not paid within the time allowed, is only an 
order for sale of the mortgaged property. A mortgage is an 
interest in immovable property, although it secures thereby the 
money lent; andin the same way when the mortgagee obtains 
a decree upon his mortgage, he obtains a relief in respect of the 
immovable property mortgaged to him. And we may also here 
refer to section 99 of the Transfer.of Property Act, which pres- 
cribes that “ when a mortgagee in execution of a decree for the 
satisfaction of any claim, whether arising under the mortgage or 
not, attaches the mortgaged property, he shall not be entitled to 
bring such property to sale otherwise than by, instituting a suit 
under section 67 and he may institute such suit notwithstanding 
any thing contained in the Code of Civil Procedure, section 43." 
So that a mortgage claim cannot be enforced unless or until a 
sult is brought, and a decree obtained, in terms of the Transfer 
of Property Act, and when such a decree is made, all that the 
mortgagee is, in the first instance, entitled to obtain is the sale 
of the mortgaged property, though no doubt if the mortgaged 
property is exhausted, he may obtain a decree under sec- 
tlon 90 of the Transfer of Property Act for personal relief 
against the mortgagor or against some other property of 
his. The decree with which we are now concerned is not a 
decree of that character. : 
: The Code of Civil’ Procedure, in various sections, points out 


Vor. Al.) HIGH COURT. 


the distinction which exists between a money-decree and a 
decree upon a mortgage for sale of immovable property (sections 
210, 254, 295 and 322 and Forms Nos. 127 and 128 in the 4th 
Schedule.) 

The view that we have just expressed is we think supported 
by the cases of Fagit! Howladar v. Krishna Bundhoo Roy (1) and 
Ram Charan v. Sheobarat Rat (2). 

Upon these grounds we are of opinion that the decree 
obtained by Laljee Lall, and which Surja Prasad, sought to 
execute could not be regarded as a decree for money within the 
meaning of section 273. 

The result is that the order of the Court below is set aside, 
and the application for execution as now claimed disallowed, 
with costs. Hearing fee five gold mohurs. 


N. K. B. Appeal allowea. 
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BHABA SUNDARI DEBI.* 


Oiril Procedure Code (Act XIV of 1882), Seo. 206— Decree— Appeal— 
Amendment, 
A decree, an appeal against which has been dismissed, cannot be amended 


by the Court which made it, The application for amendment must be presented 
to the Court of appeal. 


No appeal lies against an order amending.a decree, but if such order has 
been made without juriediction, the High Court can set it aside on revision, 
An appeal may lie from the decree as amended. 


Rule to set aside an order of amendment of decree. 
Proceedings for amendment of decree. 
The material facts and arguments appear from the judgment. 


Dr. Rash Behary Ghosh and Babu Fugut Chandra Banerjee 
for the Petitioners. 


Babus Basanta Kumar Bose and Monmatha Nath Mukerji 
for the Opposite Party. 


The judgment of the Court was (diligeret by 
Mookerjee J.—We are invited in this Rule to set aside an 


* Civil Rule No. 1918 of 1909, against the order of Babu Atul Chandra 
Batabyal, Subordinate Judge, Burdwan, dated the 17th February 1909. 
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order made by the Court below under section 206 of the Code of 
1882. The learned Subordinate Judge has by.this order amended 
a decree originally made in his Court and subsequently modified 
on appeal by consent of parties inthis Court. It is argued on 
behalf of the petitioners that the subordinate Court had no 
jurisdiction to make any order for amendment so as to affect 
what is now the decree of this Court. This contention is 
obviously well-founded and is supported by a long series of 
decisions which are mentioned in the judgment of this Court in 
Srigobind Sing v. Gangatrt Pershad Singh (1). The same view 
has been affirmed even in cases in which an appeal hag been 
dismissed under section 551, Code of Civil Procedure: Peary 
Mohan Mukherjee v. Mohendra Nath Manna (2), Munisomii Natdu 
v. Munisami Reddi (3) and Asma Bibi v. Ahmed Husarn (4). 


This is not contested on behalf of the opposite party, but it is 


suggested thatitis not competent to this Court to interfere in 
the exercise of its revisional jurisdiction, inasmuch as an appeal 
lies against an order of amendment. In support of this view 
reliance has been placed upon the cases of Vzsvanathan Chetti v. 
Ramanathan Chetti (5) and Brojo Lal Rat Chowdhury vw. 
Tara Prasanna (6). These cases, however, do not in any way 
bear out the contention of the opposite party. They merely 
lay down that an appeal lies frcm the amended decree, as 
appears to have been ruled in Menat Alt v. Amdar AR (7). 
They are not authorities for the proposition that an appeal lies 
against an order for amendment. It is therefore competent to 
this Court to interfere by way of revision. 

The result is that this Rule must be made absolute and the 
order of the Court below discharged. The petitioners are entitled 
to their costs which we assess at three gold mohurs. 


B. M. | Rule made absolute. 
(1) (1807) 60. L, J. 642, (4) (1208) I. L. R, 80 Alh 290. 
(2; (1900, 4 C. L. J 666. (6) (1901) I. L. R. 24 Mad. 646. 
(3) (1888) I. L. R. 22 Mad. 298. (6) (1905) 3 O. L. J. 188, 


(7) (1905) 9 C, W. N. 605. 
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NABIN CHANDRA DUTT AND ANOTHER.* ms 


'orember, 25, 26. 


Exegution of decres, application for— Decree for possession of land against one 
sot of defendants, possession through tenants against another and for costs 

and mesne profits against all—Limitation Act (XV of 1877), Sch. IL, 

Art. 179(4)—Limitatioa —" In accordance with law," meaning of—Appli- 

cafionefor emecution of deoree against sume of several judg ment-debtors, if 

operative and affective against all. 

The words “in accordance with law” relate to the execution of the decree 
and it cannot be said that a person who executes a decree with the permission 
of the Court, a permission which the Court is expressly empowered to give, 
is not doing so in accordance with law. An application. to realize costs from 
some only of the judgment-debtors is in accordance with law. 

Where a deoree or order has been passed jointly against more persons than 
one, the application for execution of the decree, if made against any one or 
more of them, or against his or their representatives, shall take effect against 
them all. 

Balkishen Das v. Bsdmati Koer (1), Radha Kishen Lill v, Radha Pershad 
Singh (2), Nepal Chandra Sadookhan v. Amrita Lal Sadookhan (3) and Subra- 
minya ORettiar v. Alagappa Oheütiar (4) referred to, 

Appeal by the Judgment-debtors. 

Applicatlon for execution of decree. 

The facts of the case material to this report appear from 
the judgment. 

Babu Harendra Narain Mitter for the Appellants. 

Babu D. L. Kastagir for the Respondents. 

The judgment of the Court was as follows: 

The question for determination in this second appeal is 
whether the application, dated the 27th March 1908, for the 
execution of the decree, bearing date the 30th June 1905, is 
barred by the rule of three years prescribed by article 179 (4) 
of the second Schedule of the Limitation Act, XV of 1877. . 

Tne lower Courts have differed as to the construction of the 
Article, and the arguments before us have been directed toa 
variety of reported cases some only of which we think it 
necessary to mention. 

*App3al from Appellate Osdər No. 697 of 1923, agaiuat an order of F.J. 
Jeffries, Rq, District Jadga of Ohittagoag, dated the 7th September 1908, ` 


reversing an order of Baba Bimal Ohandra Ohatterjee, Munsiff of Satkania, 
dated lth July 1908. i l OU a IN 


(1) (1892) I. L, R. 20 Oale, 883 (821). (8) (1899) I. L. B. 26 Calo. 888. 
(2) (1891) I. L. B 18 Cale. 515 (518). (4) (1906) 1. L. B. 30 Mad 268. 
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The facts are that the decree was one for possession of land 
against one set of defendants, for possession through tenants 
against another set, and for costs, and mesne profits, against all 
the defendants. 

The decree-holder proceeded to recover costs against some of 
the defendants on the 18th August 1905, but he did not at that 
time proceed against the defendants Nos. 2 and 11 who are the 
appellants in this Court. 

The Munsiff thought that, inasmuch as the decree-holder 
had executed his decree piece-meal, and had not proceeded 
against the defendants Nos. 2 and 11, the period of limitation 
running against these defendants must be reckoned from. the 
date of the decree and not from the 18th August 1905. 

The District Judge, apparently, because no authority was 
cited for the view held by the first Court, has held other- 
Wise, and permitted execution to proceed against all the judg- 
ment-debtors. 

The argument turns on the meaning of the words "in 
accordance with law" in Article 179(4). Was the application 
to realise costs from some only of the judgment-debtors in 
accordance with law ? We entertain no doubt that it was in 
accordance with law. As observed in Balktshen Das v. Bedmat 
Koer (1), the words “in accordance with law” relate to the 
execution of the decree and it cannot be said that a person who 
executes a decree with tbe permission of the Court, a permission 
which the Court is expressly empowered to give, is not doing 
so in accordance with law. It was stated in another case of 
this Court, Radha Kishen Lall v. Radha Pershad Sing (2), that 
there was no provision in the Code of Civil Procedure (Act XIV 
of 1882) directing that an application for execution must be, 
when possible, with reference to the entire decree. In Nepal 
Chandra Sadookhan v. Amrita Lal Sadookhan (3), the learned 
Chief Justice called attention to ithe undesirability of executing 
a decree piece-meal, but nevertheless, the execution was permitted 
to proceed. In a case the facts of which very nearly resemble 
those of the case with which we are now dealing, we refer to the 
case of Subramanya Chettiar v. Alagappa Chettiar (4), Sir Arnold 
White C. J. and Mr. Justice Miller relied on paragraph 2 of 
explanation, in connection with Article 179 of Schedule II of 
the Limitation Act. It appears from that explanation that 


(1) (1892) I.L R 20 Calc. 388 (894) (3) (1899, I. L R. 26 Calo. 888. 
(2) (1891) I L. R. 18 Calc. 515 (61g). (4) (1906) I. L. E '30 Mad. 268. 
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where the decree or-order has been passed jointly against more CIVIL, 


persons thau one, the application, if made against any one or 1909. 
more of them, or against his, or their representatives, shall take Barada Kinkar 
effect against them all. Mas oid 
Now, the application to realise costs was undoubtedly made Nabin Chandra Dutt. 
against some only of the judgment-debtors ; but, in virtue of this m 
explanation, it must be deemed to have taken effect against the 
defendants Nos. 2 and 11 also. That being so, and if the applica- 
tion, as we have already observed, was in accordance with law, 
the plea of limitation cannot prevail in favour of these defendants. 
Turming to the words of the Code, (Act XIV of 1882) we 
find that when an application for execution of a decree is made, 
it must fulfil the conditions of section 235; and section 245 
further provides that if any of the requirements of sections 235, 
236, 237 and 238, have not been complied with, the Court may 
reject the application, or may allow it to be amended then and 
there, or within a time fixed by the Court and if the application 
be not so amended, it shall be rejected. It appears to us that 
this is the true menning of the words “in accordance with law." 
If the application is in accordance with these provisions of the 
Code, and the Court permits execution to proceed, then, as we 
have already observed in connection with the case Balktshen v. 
Bedmati (1) the execution must be deemed to bind even those 
of several joint judgment-debtors who were not actually made 
parties to that particular execution case. 
We may add, to make our meaning quite clear, that sec- 
tion 245 of the Code of Civil Procedure (Act XIV of 1882) is, 
in its terms, the same as the corresponding section in Act X of 
1877 which was the Code in contemplation when the Limitation 
Act of 1877 became law. 
For these reasons, we think the judgment of the lower 
appellate Court is correct and must be sustained. 
The appeal is dismissed with costs, three gold mohurs. 


B. M. Appeal dismissed. 
(1) (1892) I. L. R. 20 Caic. 888 (394). ° 
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CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. 9ustice Vincent. 
| KRIPALI SINGH 
v. 


PAIROO RAUT.* 


Ciril Procedure Code (Act XIV of 1882), Seo. 310 A— Sale, setting aside 
of —Notico:nscessary or not—Axction-purchaser entitled to notice. 


A sale in execution of a decree ought not to be set aside under section 
310A. of the Civil Procedure Code, 1882, without notice to the auotion- 
purehaser and an opportunity afforded to him to contest the valfüity of the 
application. 


DBungshidhar v. Kedar Nath (1) and. Nitya Nanda v. Hira Lal (2) applied. 
Bhairab Pal v. Premehand (3) explained and doubted. 
Application by the Auction-purchaser. 


Rule to set aside an order under section 310A of the Civil 
Procedure Code.. 


Babu Khetra Mohan Sen for the Petitioner. 
Babu Sarat Chandra Basak for the Opposite Party.1 
The facts are set out in the following judgment which was: 


delivered by 


Mookerjee J.— We are invited in this Rule to discharge 
án order of the Court of first instance by which a sale in execu- 
tion of a decree for arrears of rent has been set aside under 
section 310A of the Code of 1882. The auction-purchaser 
who is the petitioner before this Court alleges that he was not 
allowed to appear in the Court below and to contest the validity 
of the application. It is obvious that the sale ought not to 
have been set aside behind the back of the auction-purchaser, 
for it is a fundamental principle that no person can be deprived 
of his rights pecuniary or personal till he had been afforded an 
opportunity to be heard in defence. That this principle is appli- 


cable to cases of auction purchasers is clear from the decision 


in Bungshidhar Halder v. Kedar Nath Mondal (1) and Nitya Nand 
Patra v. Hira Lal Karmakar (2). The case of Bhatrab Palv. 
Premchand Ghose (3) in which the contrary view was apparently 


Civil Rule No. 2019 of 1909, against the order of Babu Abinash Chandra 
Nag, Munsiff of Banka, in Rent Execution Suits No. 857 of 1908, dated 
the 218t September 1908, 


(1) (1896) 1 C. W. N. 114. (2) (1900) 5 O.'W, N. 08. 
(8) (1897) 10. W, N. 161. 8, N, F 
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adopted, must be taken to have been decided on its own special 
circumstances. In that case as appears from an examination of 
the judgment, the judgment-debtors who made the deposit 


under section 310A were not called upon to pay the costs for: 


the issue of notice to the auction-purchaser. The matter was 
subsequently taken up without their knowledge and their 
application was dismissed because they had not paid the costs 
of the notice. It was conceded that the judgment-debtors were 
entitled to make the deposit, that they had deposited the correct 
amount and that no prejudice had resulted to the auction- 
purchaser from the omission to give him notice. Under these 
circumstances it was held that the sale ought to be set aside 


though notices had not been formally served upon the auction- 


purchaser. The case does not lay down any inflexible rule of 


general application that an execution sale can be set aside 
without opportunity afforded to the auction-purchaser to contest’ 


the application. In the case before us there were substantial 
questions in controversy between the parties. It is urged for 


instance that the application under section 310A was made after 
the period of limitation prescribed therefor and further that. 


the section itself has no application to a sale under the Bengal 
Tenancy Act as recently amended. These are obviously matters 
which require consideration. 


The result, therefore, is that this Rule must be made absolute - 


and the order of the Court of first instance set aside. The case 


will be remanded to the Munsiff in order that he may deal with - 


the application to set aside the sale in the presence of the, 
auction-purchaser. : < - 

Costs of this Rule will abide the result. We assess the 
hearing-fee at one gold mohur. 


B. M. Rule made-absolute. - 


APPELLATE CIVIL. 
Before Str Francis W, Maclean, Kt Kt, K.C. 12. ES, Chief Justice 
and Mr. Fustice Pratt. 
AKHIL CHANDRA MANDAL AND OTHERS 


v, 


SURENDRA NATH DUTT AND OTHERS." 


Bengal Tenancy Act (VIII of 1885\, Seo. 107—Inounbranca—Terure— - 


Oocnpancy 1 aiyat.— Emnblements, law of. 


* Where land was let out to a tenant for proposes of reclamation at a” 


-* Appeal No. 10 of 1905, under section 16 of the Letters Paten 
the decision of the. Hon'ble Mr J ustice Mitra, dated the 30th door dU. 
on Appeal from Appellate Decree No, 9862 of 1902. DX 
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progressive rate of rent, which, when maximum, was fixed in perpetuity and 
it was further provided that the land was to be held by the tenant from 
generation to generation who might transfer the same and construct houses, &o : 

Held, that the teuanoy was in the nature of a tenure and therefore not a 
protected interest under section 160 of the Bengal Tenancy Act, < 

Per Mitra J,(ón second appeal). There is no law of emblements in this 
country. On the termination of the tenancy the right of the landlord to re- 
enter accruing, he is entitled not only to take possession of the land but also 
of the standing crops on it. 

Appeal by the Plaintiffs. 


Suit to recover possession of land. 
The facts will appear from the judgment of e ° 


Mitra J.—In 1877, Hem Nath Dutt and Surendra Nath 
Dutt created a sungleburt maurast mokarart makadami tenure 
of 998 bighas of land, in favour of Troylokya Nath Bose. 
Troylokya Nath died and he was succeeded by his widow Rai 
Ramani Dassi. Rai Ramani created two subordinate mokarart 
matirast makadami tenures in favour of Akhil Chandra Mandal, 
one of the plaintiffs and a third in favour of one Duryodhan 
Mandal. Duryodhan's interest passed to the plaintiffs. The 
second plaintiff is a brother of Akhil .Mandal and it would seem 
that the two brothers were jointly interested in the leases created 
in favour of one of them, aud by their purchase of the interest 
of Duryodhan. Troylokya Nath's tenure was sold for arrears of 
rent in the year 1897 free from incumbrances and Surendra Nath 
Dutt, one of the lessors, who on the death of his brother 
became the sole proprietor purchased the same. The sale was 
confirned in 1899, and notice under section 167 of the Bengal 
Tenancy Act for the avoidance of the incumbrances created in 
favour of the plaintiffs was given thereafter. | 

Surendra Nath Dutt dispossessed the plaintiffs in December 
1899 after having given the notice under section 167 which had 
been served in the previous month. 

The plaintiffs complained in the suit under appeal that no 
notice under section 167 of the Bengal Tenancy Act was served 
upon them, that the notice was not legal even if it was served, 
and that they had protected interests ; and that Surendra Nath 
Dutt could not set aside their leases as incumbrances under the 
Bengal Tenancy Act. The questions raised in the case were 
first, whether by the lease which was created in favour of Troy-. 
lokya Nath, the lessors expressly and in writing gave Troylokya 
Nath permission to create subordinate tenures ; secondly, whether 
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-the plaintiffs had rights of occupancy if they were not CIVIL. 
subordinate tenure-holders, thirdly, whether the notice under 1905 
‘section 167 was served, and if served, whether the application for Akhil Obandra 
it was made in time as prescribed under section 167; and, Mandal 


fourthly, whether assuming Surendra Nath had the right to Bosenden Natl Dutt. 

re-enter, he had right to the crops which had been grown by . Mitra, J. 

the plaintiffs. — 
The Subordinate Judge has held that the plaintiffs were 

subordinate tenure-holders, though it would seem that he had 

some doubts asto their status. He has come to the conclusion 

on a construction of the lease in favour of Troylokya Nath 

that the interest of the plaintiffs was protected by clause (4) of 

section 160 of the Bengal Tenancy Act. 
I am not disposed to agree with the lower appellate Court 

in this view of the construction of the fo/fa& of 1877. The 

-words relied on are “ you and your heirs in succession at your 

own cost will raise embankments and bridges, dam khals, and 

cut jungles, and establish tenants according to your desire, cons- 

truct houses...... ..... and do other acts." The words “ establish 

tenants" do not necessarily indicate that the lessor gave the 

lessee express authority to create tenancies of the kind set up by 

the plaintiffs in this case. They are words commonly used in | 

leases to indicate that the tenure created entitle the tenure- 

holder either to cultivate the land himself or cause cultivation 

. by means of tenants. They are not words of such a character 

as would give the plaintiffs the right of protected tenure- 

holders under section 160 of the Act. 
As regards the second point as to whetber the plaintiffs 

had rights of occupancy, under the leases created by Rai Ramani, 

I am disposed to hold that the interests created were also those 

of tenure-holders of the second grade. The very words at the 

beginning of the leases and the covenants in ‘them show that 

they were istemrart maurasi mokarart makadams tenures which 

are well known in this contrary to be subordinate tenure and 

not ratyatz holdings. $ 
The Subordinate Judge differs from the-Munsiff in his view 

as regards the status of the tenants and I think he is right. 

^ disagree with the Subordinate Judge in his view that if 

the leases in favour of the plaintiffs were terminated by a notice 

under section 167 of the Bengal Tenancy Act, previous to the 

occupation by the landlord, and if the landlord took the crops 

after the termination of the tenancy, the tenants, ¢.¢., plaintiffs ` 
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, CIVIL, could claim damages forthe crops. "There is no law of emble- 
1905. ‘ments in this country. On the termination of the tenancy, the 
| Akhil Cha Chandra right of the landlord to re-enter accruing, the landlord is entitled 


EM not only to take possession of the land but also of the standing 


Burendra "Nath Dutt, CTOps on it. 
I think, however, that this case must go back for the deter- ' 


. Mitra, J. 

— mination of the third question indicated by me above, namely, 
the question of the service and sufficiency of the notice under 
section 167 of the Bengal Tenancy Act. The notice was 
admittedly issued more than a year after the sale. There was 
also a question raised as to the legality of the notice itself, į jrres- 
pective of the fact that it was applied for more than a year 
after the sale. . 

The Munsiff came to the conclusion against the defendants 
on this point, and does not appear that the Subordinate Judge 
has dealt with it in the way that the law requires he should do. 
He has assumed that the notice was proper and given the plain- 
tiffs a decree on the other points raised before him. He must 
now take up the case and decide the question indicated by 
me above. If he finds that the Munsiff was right in his view 
with reference to the notice under section 167, the suit must 

. be decreed. If otherwise, the suit must fail. 
Costs of this appeal will abide the result. 


Against this judgment, the plaintiffs appealed under section 
15 of the Letters Patent. 
= Babu Surendra Nath Ghosal for the Appellants. 
Babu Fogendra Chandra Ghose for the Respondents. | 
The judgmeut of the Court was as follows: 


Maclean C. J.—I see no reason to differ from the learned 
Judge as to the construction of the pottah of 1877. I think 
that,in the circumstances, he was quite right in remanding the 
case. It was not a remand merely upon the question of service 
of the notice but also. upon its sufficiency. The appeal is 
i dismissed with costs. 


-~ Pratt J.—1 agree. 
Appeal dismissed. 
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Before Mr. Justice Mookerjee and Mr. Justice Leunon. 
KAMINI DEBI 


v. 
AGHORE NATH MUKHERJI.* 

Execution of decree— Limitation— Recicor—Step in aid of exacution—Limita- 
tion Aot (XV of 1877), Sch, 11, Arts. 179, 180— Payment not certified to 
Court—Ciril Procedure Oude (Act XIV of 1882), Secs. 244, 258. 

To constitute a revivor of the decrec, there must be expressly or by 
implication a determination that the decree is still capable of execution and 
the decree-holder is entitled to enforce it. 

On an application for execution being made, the judgment-debtor objected 
that the d&cree was barred. This objection was over-ruled and it was decided 
that the decree was not barred by limitation : 

Held, the effect of the order was to entitle the deoree-holder to proceed 
with the execution, and to revive the decree. i 

Even if the decree-holder did not then choose to proceed with the execu- 
tion and the case was struck off, any subsequent application for oxecution made 
by him within time would not be barred. 

Jogendra Chandra Roy v. Sham Das (1) followed. 


Monohar Das v. Futteh Ohand (2) and Umrao Singh v. Laohmi Narain 
Singh (8) distinguished. ' 

To an application to execute an order of His Majesty in Council, which 
confirmed a decree of the Court below, Article 180 is applicable and appli- 
cable to the entire application. 


Luohmun Persad Singh v. Krishwn Persad Singh (4) followed, 


A payment not duly certifled under section 258, Civil Procedure Code, 
cannot be proved under section 244 where no application under the former 
section has been made within the period of limitation prescribed by Article 1784. 
To hold otherwise would be to render the Article null and void. 


_ Deno Bundhw Nandy v. Hari Mati Dasses (6) and Azizan v. Matak Lal (6) 
distinguished and explained, 
Gadadhar v. Shyam Ohurn (7) distinguished. 
Ramdoyal y Ramhari (8) and Bairagulu v. Bapanna (9) relied upon. 
Appeal by the Judgment-debtor. 
Application for execution of decree. 


The material facts and arguments appear from the judgment. 


* Appeal from Order No, 270 of 1908, against the decision of Babu Raj- 
Krishna Banerjee, Subordinate Judge, 24-Pergunnahs, dated the 81st March 1908. 


(i) (1909) 9 O. L. J. 271, (5) (1903) I. L. R. 81 Oalo, 480. 


` < (9) (1908) I. L. B. 30 Cale. 979. (6) (1893) I. L. B. 81 Oalo 487. 
(3) (1904) I. L. R. 26 All, 361, (7) (1908) 12 0, W. N. 485. 
- (4) (1882) I. L-R. 8 Calo. 218. . (8) (1892) I. L. B. 20 Calc. 32, 


(9) (1892) 1. L, R. 15 Mad, 802. 
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Babus Samatul Chandra Dutt and Satish Chandra Mukherji 
for the Appellant. 

Moulvie Syed Shamsul Auda and Babu Manmatha Nath 
Mukherji for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This appeal, preferred by the judgment- 
debtor, is directed against an order by which execution for costs 
has been allowed to proceed on the basis of an order of Her late 
Majesty in Council made on the 17th May 1888. The order of the 
Court below has been assailed on two grounds, namely, frsz, that the 
application for execution which was presented on the atif March 
1907 is barred by limitation ; and secondly, that certain payments, 
alleged to have been made but’ admittedly not certified to the 
Court under section 258 of the Code of 1882, ought to have 
been allowed to be proved ûnder section 244. l 

In support of the first contention it has been argued, in the 
first place, that there was no revivor of the decree of Her 
Majesty in Council within the meaning of Art. 180 of the Indian 
Limitation Act of 1877, and, in the second place, that even if 
Art, 180 governs the matter, it has no application so far as the 
execution relates to the recovery of the costs allowed by the 
Courts in this country. The facts relevant to the first branch 
of this argument are not disputed. It appears that after three 


applications for execution in 1889 and 1891 to which no detailed 


reference is necessary for our present purpose, the fourth appli- 
cation was made in 1894 to which the judgment-debtor objected 
on the ground that it was barred by limitation. The Subor- 
dinate Judge overruled the objection on the 9th March 1895. 
After this decision, however, the decreee-holder intimated to 
the Court that he would not proceed with the execution at that 
time, and the Subordinate Judge recorded the following order : 

"Iseeno reason to hold that the decree is barred, ~ objection 
overruled. The decree-holder's pleader states that the decree- 
holder does not wish at present to proceed with the case. The 
application is struck off.” It has been argued by the learned 


vakil for the appellant that inasmuch as tHere was no express 


order for execution on the 9th March 1895, there was no revivor 
of the decree within the meaning of Art. 180 and in support of 
this position reliance has been placed upon the cases of ‘Monohar 
Das v. Futteh Chand (1) and Umrao Singh v. Lachm: ae 


(1) (1908) I. L,R. 80 E 979. 


1 
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"Singh (1). In our opinion the cases to which reference has been OIVIL. 
made are clearly distinguishable, and do not lend any support to 1909. 
the contention of the appellant. In the first of these cases, an kamini Debi 
application for execution was made and notices were directed to v 
: i Aghore - Nath 
issue under sections 232 and 248 of the Code; but subsequently Mukherji. 


the proceedings were dropped. | Under these circumstances it was pe mE 
ruled that there was no revivor of the decree. But Mr. Justice —— 
Harington pointed out with reference to the decision in the case 
of Suja Hossern v. Monohur Das (2) that there would have been 
a revivor of the decree if an order had been made which gave 
the dec[ee-holder a right to execute the decree, and that from 
the date of such order there would have been a fresh starting 
point of time. Substantially to the same effect are the decisions 
in Umrao Singh v. Lachmt Narain (1) and Ganapathi v. Bala- 
sundara (3). The essence of the matter is that to constitute a 
revivor of the decree, there must be, expressly or by implication, 
a determination that the decree is still capable of execution, and 
the decree-holder is entitled to enforce it. An order for execu- 
tion operates as a revivor, because it necessarily implies such 
a determination. Inthe case before us, the objection of the 
judgment-debtor was overruled and it was decided that the decree 
was not barred by limitation. The effect of this order was to 
entitle the decree-holder to proceed with the execution and 
there was consequently a revivor of the decree. The learned 
vakil for the appellant has not been able to dispute the position 
that there would have been a revivor of the decree, if after the 
objection of the judgment-debtor had been over-ruled, an order . 
for execution had been recorded, and, the proceedings had been 
discontinued the very next day by reason of the failure of the i 
decree-holder to pay the process fees. In qur opinion there is 
no intelligible difference in principle between that case and 
the one now before us. We must accordingly hold that there 
was a revivor of the decree, and we are supported in this view 
by the decision of this Court in the case of Ẹogendra Chandra 
Roy v. Sham Das (4). The first reason upon which (the plea of . 
limitation is sought to be sustained cannot be supported. 
It has been argued in the second place in support of the 
plea of limitation that Art. 180 applies only in so far as the 
costs allowed by the decree of the Privy Council are concerned 


~ 


(1) (1904) I, L. R, 26 All. 861. (3) (1884) I. L. R. 7 Mad. 640. 
* (2) (1896) I. L. R. 34 Calo. 244. (4) (1909) 90. L. J. 271, 
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and that in so far as the decree-holder seeks to recover the costs 
of the Court of first. instance and of this Court, the application 
is governed by Art. 179 of the Limitation Act. This conten- 
tion is clearly opposed to the decision of a Full Bench of 
this Court in the case of Luchmun Persad Singh v. Krishun 
Persad Singh (1), where it was ruled that although an order 
of Her Majesty in Council might merely confirm a decree of the: 
Court below that order was the paramount decision in the suit 
and any application to enforce it, was in point of Jaw, an applica- 
tion to execute the order and not the decree which it confirmed ; 
to such an application in its entirety, Art. 180 is applicable It 
is clear, therefore, that the present application for execution is 
not barred by limitation, 

“The second ground upon which the decision of the Subor- 
dinate Judge has been assailed relates to certain alleged payments 
which were not certified under section 258 of the Code of 1882. 
It has been strenuously contended that it was open to the 
Judgment-debtor to prove and obtain credit for these payments 
under section 244 even after the lapse of the time prescribed by ' 
Article 173A of the Limitation Act of 1877 for making an appli- 
cation under section 258. In support of this contention reliance 
has been placed upon the cases of Deno Bundhu Nundy v. Hart 
Matt Dassee (2), Azizan v. Matuk Lal Sahu (3) and Gadadhar v. 
Shyam Churn (4). None of these cases, however, really lends 
any support to the contention of the appellant. The first two 
cases to which reference has been made merely lay down that if 
a payment has not been certified under section 258, a suit is hot’ 
maintainable to establish such a payment and to obtain an 
injunction restraining the decree-holder from executing the decree 
on the ground that it has Been satisfied. No doubt in thé case 
of Deno Bundhu v. Hart Mati (2), the learned Judges observed 
that section 244 was a bar to such a suit and section 258 did not 
restrict the operation of that section. ‘It is obvious, however, 
that this is so far the reason that a proceeding under section 258 
falls within the scope of section 244. But as explained in the 
case of Gadadhar v. Shyam Churn (4), the learned Judges never 
intended to lay down that a payment not duly certified under 
section 258 may be proved under section 244, even though an 
appropriate application in that behalf under the former section, 


(1) (1882) I, L. B. 8 Calc. 218. (8) (1898) I. L. B. 21 Cale, 437: 
(2) (1893) J, L. R. 81 Calo..480. (4) (1908) 120; W, N. 485, 2. e 
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would be successfully met by the plea of limitation. Indeed, if 
the contrary view were maintained, the effect of Article 173A of 
the Limitation Act would be completely nullified. The view we 
take is supported by the cases of Ram Doyal Banerjee v. Ram- 
Hari Pal (1) and Bairagulu v. Bapanna, (2) where it was ruled 
'that a payment which has not been certified under section 258 
cannot be proved under section 244 of the Code, It may 
further be observed that this position is obvious from clause 3 of 
section 258 itself, which provides that unless a payment or 
adjustment has been certified it shall not be recognised as a 
payment or adjustment of the decree dy any Court executing the 
decree. " It is manifest, therefore, that the payments which are 
alleged in this case to have been made some years ago and 
which have not been certified to the Court under section 258, 
within the time allowed by the law, cannot now be proved 
under section 244. The second ground upon which the order of 
'the Court below is attacked thus completely fails. 
The result, therefore, is that the order of the Court below 
must be affirmed and this appeal dismissed with costs. We assess 
the hearing fee at five gold mohurs. 
N. K. B. Appeal dismissed. 


(1) (1892) I. L. B. 20 Calc. 82. . (2) (1892) T, L. R. 15 Mad. 302. 





Before Mr. Fustice Chitty and Mr. Fustice Richardson. 
AIMANADDI PATARI 


V. 


4^ NABIN CHANDRA GOPE AND OTHERS." 


Partition—Joint estate—Subordinate tenure under one c0-sharer— Effect of 
partition. 

An estate was held in three equal shares. Plaintiff obtained settlements 
from all the co-owners, of one of the shares, and then granted leases to the 
defendant. The parent estate was subsequently partitioned under Act V of 
1897 (B. 0.) but the co-sharers to whom the lands in suit were allotted took no 
steps against the plaintiff or the defendant nor did they disturb the defendant's 
possession nor dispute the plaintiff's title : 

\ Held, the defendant was in no way entitled to withhold payment of rent 
to the plaintiff. 


Appeals by the Plaintiff. 
Suits for rent. 


* Appeals from Appellate Decrees Nos. 35, 36, 147, 148, 149 and 150 of 
1908, against tne decision of Babu Ram Charan Mallik, Subordinate Judge of 
Tippera, dated the 30th September 1907, affirming those of Babu Asutosh 
Ch itterjee, Mansiff of Chandpur, dated the 13th December 1900.. 
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The material facts and arguments appear from the judgment. 
Babus Basanta Coomar Bose and Kritanta Kumar Bose 
for the Appellant. 
Hon'ble Syed Shamsul Huda and Babu Dhirendra Lal 
Khastgir for the Respondents. 
C. A. V. 
The following judgment was delivered : 


Nos. 36 ANT ISO. 

These two appeals are preferred by the plaintiff in suits for 
rent filed by her against the defendant based on two kabuliats 
executed by him in her favour on ard Bhadra 1299 (1892). 
Under these kabuliats the defendant agreed to become tenant 
of the plaintiff as darputnidar and nimhowladar respectively of 
the lands in Kismat Daychora held by the plaintiff under the 
maliks of mudajfat Keval Ram. The contentions of the defendant 
were (1) that the relationship of landlord and tenant had ceased 
between the plaintiff and himself and that he was no longer 
bound to pay the rent reserved by the kabuliats, and (2) that he 
had in fact paid the rent up to the end of the third quarter of 1311. 

The Courts below have agreed in dismissing the plaintiff's 
suits and the plaintiff has appealed. . 

The facts which are undisputed are as follows :—The parent 
estate taluk Kalika Prosad had been for very many years past 
held.by the co-sharers in separate portions. Whether there was 
any regular partition or whether it was a mere matter of arrange- 
ment does not appear. The taluk Kalika Prosad was thus divided 
into three equal shares, mudafat Kali Kanta, mudafat Jagat 
Chandra and mudafat Keval Ram. We are only concerned with 
the last named, mudafat Keval Ram, in which the co-sharers were - 
Kalitara Chowdhurani one half, Kailash Chandra one-third and 
Brojo Lal one-sixth. From these co-sharers the plaintiff or her 
predecessors in title obtained leases of their respective shares. 
The leases under which the plaintiff holds are a howla potta 
dated 12th Falgoon 1281 (1875) of Brojo Lal’s one-sixth, a howla 
potta dated 18th Baisakh 1284 (1877) of Kailash’s one-third, and 
a putni talukdari potta dated 25th Pous 1285 (1879) of Kalitara 
Chowdhurani's one-half, Thus plaintiff has putni rights as regards 
one-half and Aow/a rights as regards the other. Under her the 
defendant became darpatnidar and nimhowladar bythe kabuliats 


above mentioned in respect of the lands comprised in them 


and now the subject of these suits. l 
In 1905 a partition was effected of the parent estate Taluk: 


Vor. XI.] ' HIGH COURT. ° 


Kalika : Prosad by the Collector under the provisions of the 
Estates Partition Act (V of 1897 B. C.) and the lands in suit 
Kismat Daychora were allotted to the co-sharers or some of 
them who had previously held mudafats Kali Kanta and Jagat 
Chandra, but who had not beld any portion of mudafat Keval 
Ram. It was argued for the defendant that by reason of such 
partition the title of the plaintif under her leases above men- 
tioned had in some way determined. It was not explained how 
this could be the case. The plaintif was no. party to the 
butwara proceedings and could not be bound by them. It 
was alsd' conceded that the co- sharers to whom the lands in 
suit were allotted had as yet taken no steps against the 
plaintiff or the defendant as her tenant to disturb the defendant’s 
possession or dispute the plaintiffs title. Under these circums- 
tances it is obvious that the defendant cannot set up the 
butwara proceedings or anything that was done in them as an 
excuse for the nonpayment of his rent to the plaintiff under 
the kabuliats. The Subordinate Judge has fallen into an error. 
He appears to think that the plaintiff was only entitled to ards of 
mudafat Keval Ram under the leases to her or to her husband. 
This, as we have shown, is erroneous and contrary to the admitted 
facts. The plaintiff is entitled in putni or howla right to the 
whole mudafat. The Subordinate Judge proceeding on this 
erroneous assumption has held that section 99 of the Estates 
Partition Act applies to the case. It clearly cannot apply. Nor 
are we concerned with the right of some of the co-sharers to 
demand a partition of the parent estate, or the bearing of 
section 7 of the Act upon the proceedings. The title of the 
plaintiff is so far unaffected by them, and she has a perfect 
right as against the defendant to recover rent for the lands of 
which she gave him possession, and of which he still holds 
possession under the leases which she granted. The case of 
Hridoy Nath Shaha v. Mohobutnessa Bibee (1), is distinctly in 
point, and supports the opinion which we have above expressed. 
It has been found that the defendant has in fact paid the rent 
up to the end of the third quarter of 1311 and that finding we 
must'accept in second appeal. 

It was suggested that the co-sharers to whom these lands 
have now been allotted were necessary parties to these suits. 
We cannot see that, that is the case. It certainly was not 
incumbent on the plaintiff, who in these suits claims no manner 


(1) (1898)} I. L. B, 20 Calo. 285. 
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pits of relief against them, to bring them, upon the record. The 
1909. matter at isssue is entirely between the plaintiff and the 
EEEN Patari defendant. 

Nabin TN dope. We think that the decision of the Courts below is erroneous, 
PAN The appeals must be allowed and decrees {passed in favour of 
the plaintiff for the rent for the last quarter of the year 1311 and 
the whole of the year 1312 with proportionate costs in all the 
Courts with interest on the decrees at 6 per cent per annum 

until payment. 

No. 149. 

The questions arising in this ap peal are the same as im appeals 
Nos. 36 aud 150 of 1908 of which we have just disposed. The 
judgment in those appeals applies mutatis mutandts to this appeal. 
This appeal is allowed and a decree passed in favour of the 
plaintiff for the rent for the last quarter of the year 1311 and 
the whole of the year 1312 with proportionate costs in all the 
Courts and interest on the decree at 6 per cent per annum until 
payment. | 

Nos. 35, 147 and 148. 

The questions in these appeals are the same as in the other 
appeals Nos. 36, 149 and 150 of 1908 but owing to the amounts at 
stake being less it is conceded that no second appeal lies. They 
are accordingly dismissed but without costs. 

N. K. B. Appeals Nos. 36, 149 and 150 decreed. 
Appeals Nos. 35, and 141, 146 dismissed. 





Before Sir Lawrence Jenkins, Ki, K. C. I. En Chief Justice 
and Mr. Fustice Mookerzee. 
OIVIL. 


= BHUT NATH NASKAR AND OTHERS 
1909. 


ym v. 
June, 22, MANMATHA NATH MITRA AND OTHERS.* 


Bengal Tenanoy Act ( VIII of 1885), Sea. 1607 — Incumbrances— Ocoupanoy 
raiyat—Raiyat at fived rates. 


Where land was let out to 8 tenant for purposes of reclamation ata 
progressive rate of rent which, whenimaximum, was fixed in perpetuity, and it 
was further provided, that the land was to be held by the tenant from generat'on 
to generation, who might transfer the same and make gardens, houses and tanks : 

Hold, that the tenancy was in the nature of & tenure and therefore not & 
protected interest within the meaning of section 167 of the Bengal Tenancy Act, 

e * Appeals Nos. 97 and 98 of 1908, under section 15 of the Letters Patent, 


: against the decision of the Hon'ble Mr. Justice Doss, dated the 31st July 1908, 
in Appeal from Appellate Decree No, 2487 of 1906. 


Vor. XI.) HIGH COURT. : 
Per’ Mookerjee J. (affirming Doss J.)—A raiyat ata fixed rate of rent, though 
he may hold his land for twelve years, does not become an occupancy raiyat 


go as to make his holding a proteoted interest under section 167 of the Bengal 
Tenancy Act, 


Appeal by the Defendants. 


Suit for possession of land. 


The terms of the lease upon which the defendant relied were 
as follows : 


Deed of Mourashi Mokarari Potta with transferable right executed in 
favour of Modhusudon Mundle, by caste Pode, by occupation a oultivator, in- 
habieong of Biswas’ chak, perganah Moidah. 

Whereas you prayed for & Pottah of some lands out of my Jungle-kati 
(cleared off by cutting jungles) Mourasi Mokarari chak called Ramkristopur 
chak Gheri (division of land encircled by Bheri embankment) No. 11 in Abad 
Harpore lot No, 37 Jalabaria in Sunderbuns, perganah Maidah, Police station 
and Sub-registry Jaynagore, Sub-division Baruipore, Zillah 24-Perganahs, I 
agreeing to your prayer grant you a Mourasi Mokarari Pottah in respect of 10 
bighas of land in one plot as per boundaries given below. You shall clear the 
light: jangle that is there on the land at your own costs and it will have no 
concern with me. As regards the rent of the land you will pay it at the 
rosadi (progressive) rate of annas six per bigha for the year of 1988, of 13 
annas per bigha for the year 1289, of Re 1 per bigha for the year 1290 and 
for the year 1991 you shall pay monthly Rs, 15 being at the full rate of 
Re. 1-8 per bigha. That rent‘will never be decreased or increased but will 
run all along at the same unaltered rate. You will pay that rent in the 
prevalent Queen’s coin. I will give you and you will take 10 bighas of land 
by measurement made at my leisure by the rasi of 39 yards of Government 
standard, If the land be found less in area, you will get an abatement of rent 
proportionately and if the land be in excess, you shall pay excess rent at that 
rate. That fixed rate of rent of Re 1 and annas eight per bigha will be per- 
petual. Besides this you shall have to pay only the cesses fixed by the 
Government and in future whatever other taxes may be fixed by the Govern- 
ment you must pay that separately. I shall not be able to claim any thing on 
any other account. You shall have to pay annual rent in 12 months in equal 
instalments, If you default in paying any instalment, the arrears will be realized 
by suit with interest at the rate of Re 1.8 per cent. per month from the date 
of default till that of realization. You shall pay rent without any objection 
on the score of the land being flooded or dried up for want of rain or of being 
less as lying waste. You and your heirsin succession continue to enjoy the 
land in full happiness by cultivating it yourself or by letting it out to tenants 
at your own will. Allthe profits of the land arising out of falkar or ghashkar 
will be taken by you and your heirs. You and your heirs will have the 
rights of making any garden, of ereoting houses and buildings, of digging tanks, 
&e. Yon and your heirs will have sole right of making gift, of selling or 
of mortgaging the land. It isalso to be noted here that if you relinquish the 
land during the period of rashad (concession of rent) that is to be rejected by 


the Court. Under these terms, I do execute this Mourasi Mokarari Pottah 
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} 
OTVIL. with transferable right in your favor by reoeiving kabuliat from you. The 
ion end. Dated 24 h Kartio 1288 B. S. 
i . The second appeal first came on for hearing before Doss J. 


| Bhut Nath Naskar who delivered the following judgment. 


: t. 1 . 
Monan he Newt Doss J.—The principal question which arises in this appeal 


= is whether the interest of the defendant in the land in suit is a 
“ protected interest” within the meaning of section 160 of the 
Bengal Tenancy Act. 

The plaintiff as purchaser of a tenure in execution of a 
decree for rent obtained by his predecessor in title against the 
then holder of the tenure sues after serving notice under fec- 
tion 167 of the Act to anaula sub-lease created by the holder 
of the tenure in favour of the defendant. 

Various defences were raised in the suit., Most of them 
were more or less of a technical character. Both the Courts 
below have overruled them and it has now become unnecessary 
to refer to them. 

The substantive defence of the defendant on the merits was 
that his interest in the land was a protected interest and hence 
not liable to be annulled by the plaintiff. The point in contro- 
versy between the parties therefore was what, upon a true 
construction of the lease, dated the 24th of Kartic 1288, granted 
by the former tenure-holder, Troylakhya Nath Bose, in favour 
of the defendant, was the real nature of his interest in the land. 
The lease begins with the words “ whereas you have prayed 
for a pottah of some lands out of my sungle-kati mourast mokarart 
chak.” Pausing here for one moment, I find in referring to the 
pattah which Troylakya Nath Bose had obtained from his 
superior landlord, that it is described there as an “ssttmrars 

; mourast makarart chabdari palilah." The lease under considera- 
tion then goes on to say “ I grant you a mourast mokarari pottah 
in respect of the land as per boundaries given below," intending 
thereby apparently to grant an interest of the same character 
‘(though subordinate in degree) as that which he held under his 
own lease. The lease then provides for increase of rent in future 
at a: progressive rate, and says that when the full rate is reached 
„that rent will.never be increased or decreased but will run all 
along at the same rate. Then it goes on to say “ you and your 
heirs in succession continue to enjoy the land in full happiness 
‘by cultivating it yourself or by letting it out to tenants at your 
own wil. All the profits of the land arising out of falkar or 

e e Shashkar will be taken by you and your heirs. You and your heirs 
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will havé the rights of making any garden, of erecting houses and 
buildings, of digging tanks, &c. You and your heirs will have sole 
right of making gift, of selling or of mortgaging the land. It is also 
to be noted here that if you relinquish the land during the period 
of rashad (concession of rent) that is to be rejeeted by the Court, 
Under these terms, I do’ execute this mourast mokarart pattah 
with transferable right in your favour by receiving kabuliyat 
from you.” The Munsiff held that the defendant had failed to 
make out that his rights under this lease came within the 
category of “protected interest." On appeal by the defendant 
the learned District Judge, upon the construction of the words 
which Y have already quoted, has held that the lease created in 
favour of the defendant is not- a tenure but merely a ralyati 
holding though of a raiyat holding at a fixed rent, and he further 
held that the defendant had also acquired an occupancy right 
which no doubt is a “ protected interest" within the meaning 
of section 160 of the Bengal Tenancy Act. He accordingly 
dismissed the plaintiff's suit. 

The plaintiff has appealed and it has been contended on his 
behalf that upon a proper and reasonable construction of the 
material clauses of the lease, the Court below ought to have held 
that it created a tenure (though a subordinate one) and not a 
holding at a fixed rent, or an occupancy holding, ànd that it is 
liable to annulment at the instance of the auction-purchaser of 
the superior tenure. I am of opinion that this contention is well- 
founded. The learned District Judge relying chiefly upon the 
words “ you and your heirs continue to enjoy the land ‘by culti- 
vating it yourself" and the absence of the words zsizmrari and 
matkadamt from the lease has come to the conclusion that the 
primary object of the lease, was to create a mere raiyati holding. 
But if these words are taken in connection. with the rest of the 
lease, and one considers.the almost unlimited rights and the 
absolute power of disposal which the lease confers upon the 
lessee, it is difficult to see how the lessee was intended to have 
the rights of a mere raiyat which are more or less of a restricted 
character. T'he words used in this lease are those which are 
ordinarily used in creating a tenure and it is very doubtful 
whether even a raiyat holding at fixed rate possesses as unlimited 
powers, except as to transferability and succession, as a tenure- 
holder generally does. In /Vr/mam: v. Mathura Nath Foardar (1), 
the learned Judges were of opinion that he does not. Moreover; 


(1) (1900) 5 O, L, J. 413. 
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OIVIL. the right of a raiyat holding at fixed rates is not mentioned as 
1909. being one of the protected interests under section 160 of the 
Act, nor does it seem to me possible for a raiyat of a holding at 
v. fixed rates to have in the same holding a right of occupancy 
Manmatha Nath ; ani E ; 
Mitra. at the same time, the incidents of the two kinds of holding 
Doss, J. being so diverse in their character. Further more, it appears a 
ES plot of land to the south of the land covered by the lease in 
question, had been granted by Troylakhya Nath Bose to one 
Akhil Mandal in the very same year, te, the year 1288, under 
a similar sub-lease, and the present plaintiff as purchaser of the 
superior tenure at a sale in execution of a decree for rent had 
brought a similar suit to annul that sub-lease. In that sfib-lease 
the operative words were substantially to the same effect. The 
words there were as follows :—'' Taking possession of the land, 
you as well as your sons, grandsons, &c., in succession shall 
continue to enjoy with power to make sale, gift and transfer of 
your pattah right by producing profits either by holding the land 
under #37 cultivation or letting out to tenants, establishing A4s, 
£haís and ganjas, constructing brickbuilt houses &c., excavating 
tanks, planting trees and cutting the same and preparing garden 
on the land or in any other ways." No doubt the lease is des- 
cribed as isttmrart mourasi mokarari matkadamt kaimi pottah, 
but of this series of words the vital and operative words are 
mourast and mokurart, the former importing heritability, and 
the latter permanency, the additional words merely being a 
repetition of the ideas conveyed by those words. Upon the 
construction of those words of that lease, Mr. Justice Mitra held 
that those words purported to create a tenure, of course a tenure 
of a second grade, the superior interest being also styled a tenure. 
The judgment of Mr. Justice Mitra was upheld by the learned 
Chief Justice and Mr. Justice Pratt in Letters Patent Appeal 
No. 10 of 1905 [ Akhil v, Surendra] (1). 
Iam of opinion, therefore, that the learned District Judge 
was not right in holding that the lease in question created only 
. a raiyati holding. 
For these reasons, the judgment of the learned District 
Judge must be set aside and that of the Munsiff, restored with 
costs in all the Courts. 
This judgment will govern the other appeal. 
Against this decision the defendants appealed under 
section 15 of the Letters Patent. 


° (1) (1905) 11 0. L J. 87. 


-~ 
Bhut Nath Naskar : 
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e *. 


Babu Khetra Mohan Sen (for Babu Sasi Sekhar Basu j for 
the Appellants. 

Babu Narendra Chandra Bose for the Respondents, 

: The following judgments were delivered : 

Jenkins C. J.—I agree that these appeals should be dis- 
missed, and I do so on the ground that the interest of the 
defendants was a tenure, and therefore not a " protected interest ” 
within the meaning of section 160 of the Bengal Tenancy Act. 
This isin accord with the interpretation placed on a lease, not 
fairly distinguishable from the present, by Mr. Justice Mitra 
whoseylecision was affirmed on appeal under the Letters Patent (1). 
The District Judge refers to this decision of Mr. Justice Mitra, but 
was evidently misled by the omission of a ‘not’ before the words 
“raiyati holding," an omission shown by a perusal of Mr. Justice 
Mitra's judgment to be obviously attributable to a clerical error. In 
this view, I think it unnecessary for me to discuss the further ques- 
tion that has been dealt with by my learned colleague. 

Both the appeals are dismissed with costs. 

Mookerjee J.—This is an appeal on behalf of the defendants 
in an action for ejectment commenced by a purchaser at a sale 
for arrears of rent, after service of notice under section 167 of 
the Bengal Tenancy Act. The Court of first instance decreed 
the suit in the view that the interest of the defendants was liable 
to be and had been annulled under that section. 'The District 
Judge on appeal held that the defendants were not tenure-holders 
but raiyats and were consequently protected from ejectment 
under section 160 of the Bengal Tenancy Act. On appeal to 
this Court Mr. Justice Doss reversed the decision of the District 
Judge. He held in the first place that upon a true construction 
of the lease of the 8th November I881, the defendants were 
tenure-holders and were consequently liable to have their interest 
annulled under section 167 of the Bengal Tenancy Act. He 
held in the second place that even if the defendants were taken 
to be raiyats, they were raiyats holding at a fixed rate of rent 
whose interests were not protected by section 160. On appeal 
under the Letters Patent it has been argued that the defendants 
were not tenure-holders, and that if under the lease of 1881 they 
were treated as raiyats holding at a fixed rate of rent, as they 
had been in occupation of the holding for more than twelve 
years, they had acquired a right of occupancy which was entitled 
to protection under section 160. 

- As regards the first of these contentions, it is sufficient to 
(1) (1905) 110, L. J. 87. - 
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say that the terms of the lease upon which reliance is placed 
make it reasonably plain that the position of the defendants 
was that of tenure-holders and not that of raiyats. As is 
pointed out by Mr. Justice Doss, the rights conferred upon the 
defendants under the lease are very much more extensive 
than those ordinarily possessed by any raiyats ; and I need not- 
refer in detail to the terms of the lease, as I agree with the 
learned Judge in the construction placed by him on that docu- 
ment, as also with Mr. Justice Mitra in the view taken by him 
in the unreported case where a lease substantially identical in 
terms came under consideration [42A] v. Surendra] (1). a © 

. As regards the second contention of the appellants that if 
they are raiyats holding at a fixed rate of rent, they have also” 
acquired a: right: of occupancy, I am unable to hold that the 
argument is well-founded. The Bengal Tenancy Act appears 
to have drawn a clear and well marked distinction between the 
different classes of raiyats. Section 4 first classifies tenants into 
tenure-holders, raiyats and  under-raiyats. Raiyats are then 
classified into raiyats holding at fixed rates, "Occupancy raiyats 
and non-occupancy raiyats. The incidents of tenure-holders are - 
déalt with in Chapter III of the Act ; the incidents of holdings 
of raiyats who hold at fixed rates of rent are described in 
Ghapter IV ; the position of occupancy-raiyats is considered in 
detail in Chapter V, while the rights of non-occuparicy raiyats 
dre considered in Chapter VI ; lastly, Chapter VII is devoted to 
under-raiyats. The learned vakil for the appellants contends 
that the terms of section 20 of the Bengal Tenancy Act are 
comprehensive enough to cover a case of raiyats holding at 
fixed rates. His argument in substance is that a raiyat holding 
at a’fixed rate after he has occupied the holding for twelve years 
becomes a settled raiyat of the village and thus acquires a right 
of occupancy. This contention involves the position that the 
rights and liabilities of such a tenant after twelve years are to 
be determined with reference to the provisions of Chapter 
V of the Bengal Tenancy Act. When, however, we proceed 
to examine that Chapter, it becomes at once obvious that there 
are provisions which could never have been intended to apply 
te raiyats holding at fixed rates For instance, while section 
18, clause (5) renders a raiyat holding at fixed rates liable to be 
éjected by his landlord only on the ground that he has broken 
a condition consistent with the Act on breach of which he is ' 


t’ 


(1) Since reported (1905) 11 C. L. J. 87, 


Vou, Al.) HIGH COURT.  . 30p 

under the terms ofa contract between him and his landlord omm 

liable to be ejected, section 25 renders an occupancy raiyat 1909. 

liable to be ejected on the same ground as also on the addi- Bhut Nath Naskar 

tional ground that he has used the land comprised in his " |^" «^^ 
: i : : Manmatha Nath 

holding in a manner which renders it unfit for the purposes - Mitra. ^ 

of the tenancy. If, therefore, the argument of the appellants Mookeree, "n 

prevails, the result follows that a raiyat holding at a fixed c>  ——"^ 

rate, before the lapse of twelve years, is liable to be ejected 

only on the limited ground stated in section 18, whereas after 

the lapse of twelve years he is liable to be ejected on the 

additjonal ground mentioned in section 25. Again, if we look 

to section 30 of the Act, it is clear that the money-rent payable 

by an occupancy raiyat may be enhanced by suit ; on the other 

hand, the very essence of the right of a raiyat holding at fixed 

MN isthat his rent is notliable to be enhanced. If, therefore, 

the contention of the appellant is well founded, we must hold 

‘that within a period of twelve years from the creation of the 

tenancy, a raiyat holding at a fixed rate of rent is not liable to 

have his rent enhanced, whereas’ after the lapse of twelve years 

when, according to the contention of the appellants, he has in 

addition acquired a right of occupancy, his rent is liable to be j 

enhanced under section 30. It is not’ necessary to examine in 

‘detail the other provisions of Chapter V, but it may be pointed wer 

out that the anomalous position described may arise even before p 

the lapse of twelve years, in cases where section 20, sub-section ( 5) 

“or section 21, sub-section (1) is applicable. What I have said 

already, seems to make it fairly clear that the Act observes a well 

defined distinction between a raiyat holding. at a fixed rate of 

rent and an occupancy raiyat. If we now turn to section 160, 

we find that referénce is made expressly to a right of occupancy 

and the right of a non-occupancy raiyat, but no mention is made 

of the right of a raiyat at a fixed rate of rent. The inference 

therefore seems to be reasonable that the intention of the Legis- 

lature in section 160 was to protect from ejectment a raiyat who 

possesses a right of occupancy as also a raiyat who possesses the Y 

right of a non-occupancy raiyat as mentioned in clause (e) of 

that section, and not to protect from ejectment a^ raiyat holding 

.at a fixed rate of rent. The reason for this distinction, if it is 

permissible for us to inquire into the reason for plain provisions 

of the.law, is not difficult to find. The policy of the Legislatüre 

was to protect the raiyat, but not necessarily to the completé 

detriment of the purchaser of.a tenure at a sale for arrears of s 
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rent. If araiyat holding at a fixed rate of rent were protected 
from ejectment, the purchaser would acquire the property in an 
encumbered condition; for he would be unable, not only to 
eject the raiyat but also to enhance his rent. On the other 
hand, if occupancy raiyats and non-occupancy raiyats alone were 
protected from ejectment, while their possession would be main- 
tained, they would be liable to have their rent enhanced froni 
time to time, at the instance and for the benefit of the purchaser 
of the tenure. Upona consideration then of the provisions of 
the Bengal Tenancy Act, the inference seems to be fairly clear 
that the appellants cannot successfully contend that theig imterest. 
in the tenancy is a protected interest within the meaning of 
section 160, In my opinion, the view taken by Mr. Justice Doss 
upon both the points is correct and his decree should be affirmed 


with costs. 
B. M, Apbeals dismissed. 


Before Mr. Justice Mookerjee and Mr. Fustice Teunon. 
KEDAR NATH HAZRA 


V. 


MAHARAJA MANINDRA CHANDRA NANDI.*. 


Decisions — Old aud unchallenged—Ocerruling of —Bengal Tenanoy Aot ( VIII 
of 1885 ), See, 29— Enhancement of rent— Bonafide dispute, settlement of. 


The Courts must always hesitate to over-rule decisions which are not 
manifestly erroneous and mischievous, which have stood for many years 
unchallenged and which from their nature may reasonably be supposed to have 
affected the conduot of a large portion of the community in matters relating 
to rights of property. 

Young v. Robertson (1) followed. 

Acting on this principle, the Court in this oase refused to dissent from 


Sheo Sahoy Panday v. Ham Hachia Roy (2) and Nath Singh v. Damri 
Singh (8). 

Heid, the limitation as to enhancement of rent provided in seotion 29 of 
the Bengal Tenancy Aot doesnot apply in the case of a contract by which 
the rent is adjusted or settled in a case of bonafide dispute whether as to the 
rate of rent or as to the area of the land comprised in the tenancy, 


Appeal by the Defendant. 


Suit for rent. 
The material facts and arguments appear from the judgment. 
* Appeal from Appellate Decree No. 2326 of 1907, against the decree of 
O. E. Pittar, Esq. District Judge, Murshidabad, dated the llth July 1907, 
affirming that of Babu Tarapada Ohrtterjee, Munsiff first Court, Berhampur, 
dated the 11th September 1906. , 
(1) (1862) 4 Macqueen 314 (345). (2) (1891) I, L. B. 18 Calc. 338. , 
l (8) (1900) I. L. R. 28 Oalg. 90, 


Vor. XI.) HIGH COURT. 


Babus Ram Chandra Mazumdar and Karunamoy Bose 
for the Appellant. 

Babus Ram Charan Mitter, Fyott Prasad Sarvadhikart, 
Hemendra Nath Sen and Bzraj Mohan Mojumdar for the 
Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defend- 
ant in an action for rent based on a registered kabulyat 
executed on the 22nd July 1893. In the Courts below the 
claim was resisted substantially on two grounds, namely, first, 
that the kabulyat was taken from the defendant by means 
of undue influence and coercion, and, secondly, that the kabulyat 
was invalid and inoperative inasmuch as the effect of it was to 
enhance the rent by more than two annas in the Rupee in 
contravention of section 29 of the Bengal Tenancy Act. The 
plaintiff landlord denied that the kabulyat had been obtained 
by the use of undue infiuence and coercion, and further contended 
that the kabulyat, executed as it had been in settlement of a 
bonafde dispute as to the rent payable in respect of the tenancy, 
was not affected by the provisions of section 29 of the Act. 
The Courts below have overruled both the objections of the 
tenant defendant and have held the plaintiff entitled to realise 
rent at the rate mentioned in the contract. 

The defendant has now appealed to this Court, and on his 
behalf it has been argued that he ought to have been allowed 
an opportunity to establish that by means of the kabulyat, the 
rent was as a matter of fact enhanced by more than two annas 
in the Rupee in contravention of the provisions of section 29 
of the Act, and that consequently it was inoperative even 
though it might be proved to have been executed in settlement 
of a bonafide dispute as to the rent payable. The learned vakil 
for the appellant has conceded that the view put forward by him 
is substantially opposed to the decisions in SAeo Sahoy Panday 
v. Kam Rachia Roy (1) and Nath Singh v. Damri Sigh (2) 
but he has suggested that these cases were erroneously decided 
and has invited us to dissent from them and to refer the question 
toa Full Bench for decision. In the case before us, there can 
be no serious dispute that if the cases mentioned are taken to 
have been correctly decided, they completely cover the matter 
in dispute between the parties, for it has been found concurrently 
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by the Courts below, that there was a bonafide dispute between 
the landlord and the tenant as to the amount of rent annually 
payable in respect of the tenancy. It has indeed been faintly 
suggested on behalf of the appellant that the application of the 
decisions to which reference has been made ought to be res- 
tricted to cases in which there is a bonafide dispute as to the 
rate of rent, and that the principle which underlies them “does 
not govern cases of dispute as to the area of the land comprised 
in the tenancy. In our opinion, if the cases are assumed to have 
been correctly decided their application cannot be limited in the 
manner suggested. The amount of rent annually payable may 
vary not only with the rate of rent but also with the area of 
the land comprised in the tenancy, and there is no intelligible 
reason why the principle in question should be restrictcd to 
cases of variation of the first element only. The question 
therefore arises whether these cases were correctly decided. : 
Our attention has been invited to the terms of section 29 
of the Bengal Tenancy Act, which it must be conceded are 
comprehensive enough to include within Operation contracts 
executed in settlement of a bonat%de dispute as to the 
amount of rent annually payable in respect of- the tenancy. 
The learned vakil for the appellant has contended that 
the practical effect. of the view taken in the two cases to 
which reference has been made is to incorporate into section 29 
words not to be found there and thus to modify it so as to exclude 
from its operation contracts made in settlement of disputes, 
But although this argument is of considerable force, we are not 
prepared to say that the view taken by this Court in Sheo Sahoy 
Fandayv. Ram Rachia Roy (1) and subsequently followed in 
Nath Singh v. Damri Singh (2) is absolute] y unreasonable. The 
learned Judges appear to have made a distinction, perhaps 
somewhat refined but quite intelligible, between a contract for 


the enhancement of rent when, as in Prodol Chandra v. Cherag 


Alt (3), the initial rent is. known, and a contract by which the 
rent is adjusted or settled in a case of dona fide dispute as: to the 
amount of rent as in Sheo Sahoy v. Ram Rachia (1). If the 
matter had been res integra, we might perhaps have accepted 
the view urged on behalf of the appellant. But when we re- 
member that the first of these cases to which we have referred 
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was decided in 1891 and has since then been uniformly followed 
in this Court in numerous cases, we feel that we ought not to 
dissent from it at this distance of time. The Courts must always 
hesitate to overrule decisions which are not manifestly erroneous 


and mischievous, which have stood for many years unchallenged 
and which from their nature may reasonably be supposed to 


have affected the conduct of a large portion of the community ` 


in matters relating to rights of property, Young v. Robertson (1). 
If we were now to dissent from the decision to which we have 
referred, the result would be to affect the validity of numerous 
contmads between the landlords and tenants who might have 
entered into them on the faith of the correctness of this ruling and 
acted upon them, as in the present case, for years without any 
question. Whatever, therefore, our own individual opinion 
might be, if the question were one of first impression, we must 
uphold the decision of the District Judge. The result is that 
that this appeal must be dismissed with costs. 

. This decision will govern appeals Nos. 2326, 2621, 2684 to 
2695 of 1907. 
N. K. B. i Appeal dismissed, 


(1) (1862) 4 Macqueen 314 (845). 
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Before Sir Lawrence Fenkins, Kt, K. C. T. E., Chief Justice 
and Mr. Fustice Woodroffe. 


SATANJI KOER AND ANOTHER 
| V. 


KING EMPEROR.* 


Penal Code (Act XLV of 1800), Section. 216— Harbowring or concealing— 
* Order a person to be apprehended for an offence," meaning of —“ Punish- 
able," meaning of. 


It is an offence under section 216 of the Indian Penal Code, to harbour or 
conceal a person for whose apprehension an order has been passed by a publio 
servant, even when such apprehension is sought to be made not for the purpose 
of trying him for an offence that he may have committed, but for enforcing a 
punishment already inflicted on him for having committed the offence. 

The expression “order & person to be apprehended for an offence" in 


. * Qriminal Rule No. 1178 of 1909, against an order of the Sessions Judge 


ef Durbhanga, modifying on appeal tbat of Babu N. R. Mukerji, Deputy 
Magistrate of Durbhanga, dated the 3rd August 1909. 
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CRIMINAL. section 216, Indian Penal Code, means only that the offence is the causa sine 
1909. qua non of the apprehension. 
yew The word “ punishable” in the Jatter part of the section is used merely 
Satanj! Koer for the purpose of describing particular classes of offences in relation to which 


v, ; ganda ; : . 
King Emperor. the punishment Indicated in the section is to be inflicted; and it does not 
—À indicate that in a particular oase the offence must not have been, punished. 


Revision under section 439 of the Criminal Procedure 


Code. 


The facts were as follows: 


One R. who was out on bail pending the hearing of a Rule 
obtained by him in the High Court, was, after the final hearing 
of the Rule, ordered to surrender and serve out the unf€xpired 
portion of his sentence. R. having failed to surrender, a warrant 
was issued for his arrest. When the said warrant was sought to 
be executed, the accused Satanji Koer and others, in whose 
house R. was found concealed at the time, resisted and baffled 
the execution of the warrant. The accused were thereupon tried 
and convicted by the Deputy Magistrate of Darbhanga under 
sections 216 and 147, Indian Penal Code. On appeal, however, 
to the Sessions Judge the conviction under section 147, Indian 
Penal Code was set aside, and that under section 216, Indian Penal 
Code, was affirmed. The accused thereafter moved the High Court 
and, at their instance a Rule was issued upon the District 
Magistrate to shew cause why the conviction and sentence 
passed upon the petitioners, under section 216, Indian Penal 
Code, should not be set aside on the ground that the acts alleged 
did not amount to an offence under that section. 

Mr. P. L. Roy and Babu Manmatha Nath Mukerji for 
the Petitioner. 

Babus Srish Chander Chaudhuri, and Hart Bhusan Mukerji, 
for the Crown. 


The judgment of the Court was delivered by 


Jenkins C. J.—In our opinion this Rule must be discharged. 

It is not suggested on the part of the prosecution that the 

. petitioner in this case harboured any one who had escaped from 
lawful custody, but itis maintained that he harboured or-con- 

cealed a person in respect of whom a public servant had made 

an order that he should be apprehended for an offence. The 

findings of the lower Court show that there was an order for 

apprehension of the particular person. Further itis manifest 

that the order for his apprehension was because he had 


Vor. Al.) HIGH OOUR. 


committed an offence. If he had not committed an offence there 
would have been no order for his apprehension and the offence 
as the causa sine qua non of his apprehension. That seems to 
me to satisfy the expression “order the person to be appre- 
hended for an offence " in section 216 of the Indian Penal Code. 

Then it is said that it must be an offence in respect of which 
punishment has not been inflicted, and for that, reliance 1s placed 


on the latter part of the section in which we find the word 


“ punishable” used in reference to the offence. But that is 
merely for the purpose of describing particular classes cf offences 
in relatign to which the punishment indicated in the section is 
to be inflicted, and, it does not indicate that in a particular case 
the offence must not have been punished. It might as well be 
urged that it would be wrong to say that a man has been 
punished for an offence which is punishable in a particular 
manner. In my opinion this argument, though ingenious, can- 
not be sustained. 


M. N. M. Rule discharged. 


Before Sir Lawrence Fenkins, Kt, K. C. 1. E, Chief Fustice 
and Mr. Fustice Woodroffe. 


ELAHI BUX 
v. 


KING EMPEROR.* 


Oriminal Procedure Code (Act V of 1908), Bacs. 105, 470— Sanction to prote- 
oute—Cumplaint to a District Registrar— Enquiry held. departmentally 
—Jxdicial procseding— Penal Code (Aot XLV af 1860), Seos. 182, 211. 


Where a person made a complaint to a District Registrar against the con- 
duct of a subordinate officer, a Sub-Registrar, alleging that the latter had 
misappropriated a sum of money paid to him on account of fees fora commis- 
sion, and the District Registrar after holding a departmental enquiry was 
gatisfled as to the falsity of the complaint and made a report to himself as 
District Magistrate, and in this latter capacity passed the following order: 

“Read report of District Registrar. Prosecution of E. B. under sec- 
tions 211 and 182 of the Indian Penal Code, sanctioned, Summon E. B. Bec- 
tions 182 and 211, Indian Penal Code :" 

Heid, it was not clear from tha record whether the District Magistrate 
purported to act under section 195 or section 476 of the Oriminal Procedure 
Code, 

If he purported toact under section 195, then the sanction would be 


* Criminal Rule No. 1246 of 1909, against the order of J. N. Gupta, Esq. 
District Magistrate of Noakhali, dated the 14th September 1909. 
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CRUIINAL. without jurisdiction as to section 182, Indian Penal Code, inasmuch as he was not 
the public offloer concerned or the public officer to whom he was subordinate ; 
na and so far as the sanction related to section 211, Indian Penal Code, it was 
‘Elahi Bux equally without jurisdiction as there was no offence committed in or in relation 

King kno to any proceeding in Court. 
— Nor could the District Magistrate take action under section 476, Oriminal 
Procedure Oode, as the alleged offence or offences cannot be said to have been 
committed before him or brought under his notice as a Court in the course of a 

judicial proceeding. 


Revision under Sec. 439 of the Criminal Procedure Code. 

Babu Manmatha Nath Mukerji for the Petitioner cited 
Mulfat Ali Sheikh v. King Emperor (1). e? 

The facts of the case appear from the judgment of the 
Court which was delivered by 

Jenkins C. J.—In this case a Rule has been issued calling 
on the District Magistrate to show cause why the order com- 
plained of should not be set aside on the grounds mentioned in 
the petition. The facts out of which this application arises 
are briefly these: The petitioner complained to the District 
Registrar of Noakhali against the Sub-Registrar of Chagalnaiya 
alleging that the Sub-Registrar had misappropriated Rs. 13 paid 
to him by the petitioner on account of fees for a commission. 
The District Registrar held an enquiry, as the result of which 
he came to the conclusion that the complaint was false. He 
then forwarded his report to himself as District Magistrate, when 
the following order was passed : 

“Read report of District Registrar. Prosecution of Elahi 
Bux (that is the petitioner) under sections 211 and 182 of the 
Indian Penal Code, sanctioned. Summon Elahi Bux. Sec- 
tions 182 and 211, Indian Penal Code." It is contended before 
us that this order for sanction cannot be sustained. It is not 
clear from the record whether the District Magistrate in making 
it purported to act under section I95 Or section 476 of the 
Code of Criminal Procedure. If he purported to act under 
Section 195, then his sanction would be without jurisdiction 
asto section 182 of the Indian Penal Code, inasmuch as he 
was not the public officer concerned or the public officer 
to whom he was subordinate, and, so far as the sanction 
related to section 211 of the Indian Penal Code, it was equally 
without jurisdiction as there was no cffence committed in or 
in relation to any proceedings in Court. Therefore under 
section 195 the District Magistrate had no jurisdiction to 


(1) (1005) 2 €. L, T. 619. 


1909. 
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give sanction. It is equally manifest that he could not take 
action under section 476, seeing that the alleged offence or 
offences cannot be said to have been committed before him or 
brought under his notice as a Court in the course of a judicial 
proceeding. The result is that the Rule must be made absolute 
and his order or sanction, whichever it may be, set aside. 


M. N. M. Rule made absolute ; order set aside. 





Before Sir Lawrence Y eukins, Kt, K. C. I. E, Chief Fustice 
> and Mr. Fustice Chatterji. 


RAKHAL DAS ROY 
V. 
KAILASH BANU.* 

Oriminal Procedure Code (Act V of 1898) seotion 268— Penal Code Act (XLV 
of 1860) sections 104, 50£—Aoquittal, order of—J1lnterferenoe by High 
Court at the instance of a pricate prosecution— Aoqwiltal on an erroneous 
ciew of the law— Using abusine language —Righ of private defence. 

Case where the High Court interfered in revision, on the application of a 
private prosecutor, with an order of acquittal passed on an erroneous view 
of the law. s 

Seotion 104 of the Indian Penal Code can have no appliostion by way of 
defence to a charge uuder section 50! of the Indian Penal Code. 


Revision under section 439 of the Criminal Procedure Code 


of an order of acquittal. 
The facts of the case were these: 


The accused was digging earth from a tank whereupon the 
complainant having objected the accused filthily abused him. 
The accused was thereupon tried for an offence under section 504, 
Indian Penal Code, and his defence was that the tank was in 
his possession and belonged to him. The trial was held by an 
Honorary Magistrate who held that the complainant had failed 
to prove his possession of the disputed tank and therefore "the 
accused was justified under section 104, Indian Penal Code, in 
voluntarily causing the harm, f.e., using abusive language " to 
the complainant and in this view acquitted the accused under 
section 258, Criminal Procedure Code. The complainant there- 
upon moved the High Court and obtained a Rule to shew cause 
why the acquittal should not be set aside and a retrial ordered. 


. * Criminal Rule No. 1054 of 1909, against the order of Babu Sital Das Rai, 
Honorary Magistrate, Midnapur, dated the 14th J uly 1909. 
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Babu Manmatha Nath Mukerji for the Petitioner. 
Babu Atul Krishna Roy for the Accused, was not present. 
The judgment of the Court was delivered by 


Jenkins C. J.—It is manifest that section 104 can have no 
application by way of defence to the charge brought against the 
accused in this case, and as it is only on the strength of sec- 
tion 104 that the accused has been acquitted, we must set aside 
the acquittal and direct a retrial. 


M. N. M, Rule made absolute; retrial ordered. 





er °? 
Before Str Lawrence Fenkins, Kt, K. C. L E. Chief Fustice 
and Mr. Fustice Caspersa. 


KALI MOHAN KAR AND OTHERS 
Us 
NAKARI CHANDRA DAS.* 
Oriminal Procedure Code (Act Vof 1898), Saos, 133, 137, 140—Penal Oode 


(Act XLV of 1500), Seo, 188—Ovnditional order, tagus and indefinite— 
Final order, scope of. 


An order under section 133 of the Criminal Procedure Code must be such that 
the persons against whom it is directed can learn from its terms what it is that 
they are to do for the purpose of complying with it. 

Where a conditional order made under section 188 of the Criminal Procedure 
Code waa itself too vague and indefinite, the High Oourt set aside the final order 
passed under section 137 of the Criminal Procedure Codo and deolined to send back 
the case for retrial on the ground that under the latter section the Magistrate 
could only decide on the reasonableness or propriety of the conditional order 
and was not competent to go behind it. 

Revision under section 489 of the Criminal Procedure Code 


of an order passed under section 137 of the Code. 


Babu Manmatha Nath Mukerji for the Petitioner. 

Babu Ramesh Chandra Sen for the Opposite Party. 

The facts so far as they are necessary for this report 
appear sufficiently from the judgment of the Court which 
was delivered by 


Jenkins C. J.—This is an application which arises of pro- 
ceedings under Chapter X of the Criminal Procedure Code, and 
the Rule issued is to show cause why the order complained of 
Should not be set aside on the first and third grounds stated in 


* Criminal Rule No. 675 of 1909, against the order of E. G. Drake-Brockman, 
Esq., Sessions Judge of Dacca, dated the 20th April 1909, refusing to interfere 
wit 


the order of Babu U O. Boy Chowdhuri, Deputy Magistrate of Munshi- 
gunge, dated the 4th March 1909, 


Vor. AI. | HIGH COURT. 


the petition. Those grounds are: "I. That the Deputy Magis- 
trate had no jurisdiction to proceed with the case without 
deciding that your petitioner’s claim was not Jona fide ;" and, 
"III. "That the order passed is vague and indefinite and fit to be 
set aside." The first ground manifestly must fail, because it was 
not taken before the Sessions Court, and we therefore cannot 
give effect to it here ; after careful consideration, and not without 
some reluctance we have come tothe conclusion that on the 
third ground we must make the Rule absolute, for we are of 
opinion that the order passed is too vague and indefinite, and 
should therefore be set aside. Our reason for considering that 
the order is too vague and indefinite, and therefore should be 
. Set aside, is that the persons against whom it is directed cannot 
learn from its terms what it is that they are to do for the purpose 
of complying with it, and this is no trivial matter, for under 
section 140, disobedience to the order renders the defaulter liable 
to the penalty provided by section 188 of the Indian Penal Code ; 
in other words, disobedience to the order may have the effect of 
rendering a person liable to somewhat serious penal consequences. 
Had it been possible for us to send back the case for reconsi- 
deration by the Magistrate we would have done so: but having 
regard to the terms of section 137, we think that no useful 
purpose can possibly be served by sending the case back, for the 
vice really rests notin the final order but in the conditional 
order. Moreover, although the petitioner is precluded from 
taking the point before us, we can see that this is a case where 
there may be, as is alleged, a dona fide claim to a right. 

In these circumstances we make the Rule absolute, and set 
aside the order that has been passed. | 

Whether or not fresh proceedings should be instituted will 


be a matter for the Magistrate to consider, on that point we 
express no opinion. 


M. N. M. Rule made absolute. 
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PRIVY COUNCIL. 


PRESENT : Lord Macnaghten, Lord Atkinson, Lord Collins, 
Lord Shaw and Str Arthur Wilson. 


THAKUR NAWAB ALI KHAN 
v 


WAHID ALI. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or OQUDH.] 

Oudh Talukdar—Superior propristor-—Sub-proprietor— Maintenance] provision 
Jor— Rule of the British Indian Association of Oudh, construction of —8uit 
ina Rent Court—Jurisdiotion— Maintenance, payments made on accownt of. 
A provision for the maintenance of certain Oudh Talukdar’s relatives 

contained the following : 

“ This class will remain in possession of what they actually had at annexa- 
tion “rent-free” during their life-time, but subject to payment in the second 
generation of 26 per cent. to the Talukdar, and in the third 50 per cent., and 
will not have transferable rights. If such persons pay the Government Revenue, 
plus 10 per cent. to the Talukdar, they will have heritable rights in addition : 

Held, that the bulk sum out of which the percentages were to be struck 
was the assumed rental, of which 50 per cent. was the Government Revenue. 

Zeld, also, that it was not within the province of a Rent Qourt to deter- 
mine whether maintenance was or was not payable, and, consequently, that 
certain payments made on account of maintenance to the respondent by the 
Court of Wards, which represented the appellant during his minority, could 
not be opened up by the appellant in a suit brought in a Rent Court by him 
after he attained his majority. 

Appeal from a judgment and decree of the Court of the 
Judicial Commissioner of Oudh (March 27, 1906) varying a 
judgment and decree of the Court of the Deputy Commissioner 
of Sitapur (September 9, 1905). 

The principal question to be determined in the appeal was 
the right construction of one of the rules (1) made by the 
British Indian Association of Oudh in the year 1869. 

One Fazl Ali, the father of the appellant, was the taluqdar 
of Akbarpur. After the grant of talugdari Sanad to him, his 
brother, Mehdi Ali, claimed in the year 1869 a share in the 
taluka, or, in the alternative, maintenance. The matter in 
dispute was referred to the British Indian Association, which 
made an award based upon a compromise between the parties. 
The result of the proceedings, which were confirmed by the 


(1) A translation of the rules is set ont in the judgment of their Lordships 
below, 
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Financial Commissioner, was that Medhi Ali was granted for 
maintenance the village of Daryapur, one of the villages in the 
Akbarpur taluqa, and an allowance of Rs. 700 per annum. 

Mehdi Ali died on November 21, 1881, and was succeeded 
by his daughter, Abadi Begum, the mother of the respondent. 

On the death of Fazl Ali in 1888, his estate was 
taken over by the Court of Wards on behalf of his minor 
son, the appellant. 

In October 1893, the Court of Wards, representing the 
appellant, sued Abadi Begum in the Rent Court for arrears of 
rent Ofthe village Daryapur for the years 1298, 1299, and 1300 
Fasli, and obtained a decree against her. In November, 1894, 
Abadi Begum instituted a suit in the Court of the Subordinate 
Judge of Kheri against the Court of Wards representing the 
appellant for a declaration that she was entitled to the entire 
rental of the village Daryapur, and was not liable to pay any- 
thing to the taluqdar in the shape of rent, or taluqdari dues. 
That suit was finally disposed of by a judgment of the Court of 
the Judicial Commissioner of Oudh, dated the gth of May, 1898, 
and the decree made in pursuance of that judgment was in the 
following terms :— 

' “Jt is hereby declared that Abadi Begum, the plaintiff, 
succeeds to the rights of Mehdi Ali Khan in the village of 
Daryapur subject to the payment of one-half of the Government 
revenue, plus 10 per cent. taluqdari dues.” 

In May, 1899, the Court of Wards, acting on behalf of the 
appellant, again sued Abadi Begum in the Rent Court for arrears 
of rent, on account of the village Daryapur, for the years 1303, 
1304, 1305 and 1306 Fasli. That claim was made and decreed 
at the rate settled by the Court of the Judicial Commissioner 
by its decree dated the 9th May, 1898; and on appeal by Abadi 
Begum to the Court of the Judicial Commissioner, the decision 
of the lower Court was upheld. 

Abadi Begum died in February, 1902, and was succeeded by 
her son, the respondent. 

The taluka was released from the management of the Court 
of Wards on May 9, 1904, and on June 19, 1905, the appellant 
instituted the present suit against the respondent in the Court 
of the Deputy Commissioner of Sitapur for arrears of rent due on 
account of the village Daryapur from 1309 Fasli to 1313 Fasli. The 
claim was made under the Oudh Rent Act (No. XXII of 1886), 
section 108, clause 2, and the amount claimed was Rs. 8,253-13-3. 
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The plaint alleged that the village Daryapur was included in 
the taluqa Akbarpur, and tbat appellant held superior pro- 
prietary rights in- the village, which came into the possession of 
the respondent on the death of his mother, Abadi Begum ; that 
in accordance with the decision of the Court of the Judicial 
Commissioner, dated the 9th of May, 1898, and the Rules of the 
British Indian Association, the appellant was entitled to get 
Rs. 25 per cent. on the ntkast kham (gross income) of the, 
village Daryapur, and Rs. ro per cent. maltkana hag (right 
to malikana), besides certain specified rates, up to the death 
of Abadi Begum; and Rs. 50 per cent. on the gross weeome, 
and Rs. 10 per cent. of the malrkana, besides the said rates, 
after her death. 

The respondent in his written statement pleaded that he 
was only liable to pay one-half the Government Revenue, plus 
IO percent. thereon, as decided by the Court of the Judicial 
Commissioner on the gth May, 1898 ; and he further claimed to 
set off against the rent the sum of Rs. 700 per annum awarded as 
maintenance to Mehdi Ali. l 

The Deputy Commissioner held that the respondent was 
liable to pay to the appellant for the second half of 1309 Fasli, 
one-half the Government Revenue for that instalment, plus Io 
per cent. maltkana on such Government Revenue, plus local rates 
and taxes; that, from the first-half of 1309 Fasli to the first-half. 
of 1312 Fasli, both inclusive, the respondent, being in the third 
generation, was liable to pay to the appellant the whole Govern- 
ment Revenue for Daryapur, plus local rates and taxes, but 
without the addition of any 10 per cent. malikana ; that the 
Court of Wards had allowed the respondent a set off in 1309 Fasli 
and in 1310 Fasli, on acconnt of the allowance above mentioned, 
and that, that set-off could not be held to be null and void. On 
September 9, 1905, a decree for Rs. 2,853-9-0 with proportionate 
costs on the amount decreed was made in favour of the appellant. 

Both the appellant and the respondent appealed against 
that decree to the Court of the Judicial Commissioner of Oudh. 
That Court dismissed the respondent’s appeal with costs and on 
the appellant’s appeal it held that inthe years 1310 to 1312 
Fasli, 10 per cent. on the Government Revenue should be 
allowed. The amount of the decree of the first Court was 
therefore increased by Rs. 285 with proportionate costs in both 
Courts, but as regards the rest of the claim of the appellant, his 
appeal was dismissed with costs. 
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The appellant, thereupon, appealed to his Majesty 
in Council. 

Mr. G. E. A. Ross for the Appellant.—The words jama 
sarkar in the original are translated as meaning Government 
Revenue. But sama means revenue, that is to say, rent, and 
sarkar here means any superior proprietor, z.¢., the talugdar in 
this case, and not the Government. The true meaning of those 
words is the amount of rent payable to the talugdar. The rent 
payable to the-talugdar should be ascertained each year, and the 
25 or 50 per cent referred to in the Rule under consideration 
must P» taken as the 25 or 5o per cent. of the rent due to the 
talugdar for that particular year. Thus on the true interpre- 
tation of the Rule the appellant is entitled (a) to 25 per cent of 
the rental for the second-half of the year 1309 Fasli ; (b) to 50 
per cent. of the rental (uwi&as; kham) for the years 1309 to 
to 1312 Fasli. 

Rs. 700 per annum payable to Mehdi Ali as maintenance 
was only an allowance payable to him during his lifetime. It 
was not a heritable allowance and came to an end on the death 
of Mehdi Ali. The Court of Wards gave Abadi Begum credit 
for that allowance in the accounts against what was due fram 
her for rent for the village Daryapur. The Court of Wards was 
wrong in giving Abadi Begum that credit, and the appellant is 
entitled to claim that any credits wrongly given should be treated 
as null and void. 

Mr. De Gruyther, K. C. and. Mr. S. A. Kyffin for the 
Respondent. The case of an under-tenant as regards the rent 
payable by him to the talugdar, the superior-proprietor, is dealt 
with under the Oudh Sub-Settlement Act (No. 26 of 1866). But 
where the estate was divisible but was: not actually divided, and 
the estate stood in the name of the talugdar, Act 26 of 1866 did 
not deal with the relationship between the talugdar and the 
persons interested in the estate jointly with the talugdar, as 
regards the rent payable by the latter to the former. Such cases 
come under the Rules of the British Indian Association. The 
word ‘rental’ has a technical meaning in settlement proceedings. 
It means the rental as ascertained by the Settlement Officer for 
the purpose of calculating the Government Revenue, which 
is 5o per cent. of this technical rental. The percentages referred 
toin the Rule are the percentages of this technical rental, and 
not of the rent due to the talugdar as contended by the 
appellant. The taluqdar must pay the Government Revenue, 
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even though his sub-proprietors or under-tenants fail to pay him 


anything, and the extra 10 per cent. of the Government Revenue 
was. added to protect the taluqdar, who took some risk. Refer- 
ence was made to a compendium of the Law specially relating 
to the talugdars of Oudh, by J. G. W. Sykes, pp. 285 and 310 ; 
the Oudh Sub-Settlement Act (No. 26 of 1866); and the 
unreported case of Japaltar Singh and others v. Ram Rattan Lal, 
Appeal No. 78 of 1897, decided on March 10, 1898, by the Court 
of the Judicial Commissioner of Oudh, showing that the actual 
rentals collected vary, and that the assumed rental is double the 
Government Revenue. - | 

The allowance of Rs. 700 per annum was transferable and 
heritable and was properly set off by the Court of Wards. 
Further, this suit is brought in a Rent Court, which cannot 
consider this question. 


The judgment of their Lordships was delivered by 


Lord Shaw.—The question between these parties can be 
stated in short compass. The plaintiff (appellant) is Talukdar of 
Akbarpur, within which is included the village of Daryapur. As 
such Talukdar he holds superior proprietary rights in the village. 

The defendant (respondent) holds, under the “ provision for 
maintenance” which falls to be construed, the sub-proprietary 
rights in the village. His mother, Abadi Begam, enjoyed such 
provision for maintenance, being a sub-proprietor in the second 
generation. The defendant holds similar rights, being a sub-pro- 
prietor in the third generation. The payments due from these 
sub-proprietors to the Talukdar are, it is admitted, governed by 
the terms of the provision for maintenance. 

The document so falling to be construed is of some interest. 
It is a translation by the Court translator of * Copy of Rules of 
Practice, framed by the British Indian Association with regard to 
suits instituted and decrees passed therein," dated the 25th 
September. 1867. Under it “the Talukdars agree to make the 
following provisions for the maintenance of their relatives 
provided that their doing so be sanctioned by the Government 
and be considered as a final disposal of the question in the classes 
of cases detailed below." The Officiating Chief Commissioner 


-at Fyzabad dealing with its terms states: “I think they are in 


every way as liberal as we could expect to obtain for the relatives 
of the Talugdar." Itis plain that the settlement of the very 
important questions of the title to and interest in the land qf 
this portion of India was thus put upon a substantial and 
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permanent foundation, and the decision of the questions in this 
case, involving a construction of this portion of these Rules of 
Practice framed by the British Indian Association, has been 
represented to their Lordships as of general importance. The 
provision for maintenance, which it is agreed by the parties 
applies and falls to be construed, is, in the language of the 
translation, as follows :— 

This class will remain in possession of what they actually 
had at annexation " rent-free” during their life-time, but subject 
to payment in the second generation of 25 per cent., to the 
Talukda?, and in the third so per cent., and will not have trans- 
ferable rights. If such persons pay the Government Revenue, 
plus 10 per cent. to the Talukdar, they will have heritable 
rights in addition. 

It is, of course, fundamental to ascertain what is the bulk 
sum out of which these percentages are to be struck. The 
Government Revenue is 50 per cent. of such bulk sum. For 
this and its regular payment the Talukdar is responsible. The 
Government valuation is made at intervals of thirty years and is 
struck, not, of course, upon the actual receipts for a particular 
year, but upon an assumed rental which represents the fair 
average of the Talukdar’s annual receipts. A fixed datum is 
thus arrived at for the payment of Government Revenue. From 
the documents produced in this case it is manifest that the actual 
receipts of rental vary greatly from year to year and that, were the 
Government revenue to be fixed upon this varying basis,the greatest 
difficulties would emerge in administration. And, so far as the Taluk- 
dars are concerned, it appears to be much in their interest that 
the charges upon their property should be upon a fixed basis. 

If the provisions for maintenance of relatives agreed to by 
the Talukdars and sanctioned by the British Indian Association 
are upon the same fixed basis, then all parties, including relatives, 
the Talukdars, and the Government, can understand year after 
year, and be able to forecast, their exact financial position. 

Taking it, accordingly, that the Government revenue is 
So per cent. of the assumed rental; that the provision for 
maintenance of relatives in the second generation is the enjoy- 
ment of the property, subject to a payment of 25 per cent. of 
the assumed rental to the Talukdar ; and that in the third genera- 
tion the enjoyment of the property, subject toa payment of 
50 per cent. to the Talukdar, the result would simply be that in 
the third generation the sub-proprietors in actual possessión 
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P. O. would relieve the Talukdar of the Government revenue which is 
1909, the very same sum, vzz., 50 per cent. of the assumed rental. 
Thakur Nawab All They would, however, according to the Rule, as applicable to a 
Khan provision for maintenance of a perpetual or heritable character, 

t. Mia 
Wahid Ali, pay to the Talukdar an additional sum of 10 per cent. As the 
Tid Bau. payments to the Talukdar might not be regular, and, in any view, 


— the Talukdar's responsibility to the Government is full and direct, 
whether he received such payments or not, this 10 per cent. may 
be accounted for as a reasonable commission or insurance, and it 
is accordingly sanctioned by the Rules of the British Indian 
Association under construction, as well as by the Rules reffarding 
sub-settlements and other subordinate rights of property in Oudh 
scheduled to Act No. 26 of 1866. 

The whole of the above depends on the fundamental bulk 
figure being the assumed rentalas described, and, if that bulk 
figure be so treated, it does not appear to their Lordships that 
there is much feft to construe in the Rule. 

The Talukdar, the plaintiff (appellant) in the present case, 
however, maintains that what ought to be paid by the relatives 
of the second and third generations is not 23 per cent. and 90 
per cent. respectively of the bulk figure mentioned, but of the 
actual rent for the particular years ; and not merely of the rents . 
as received or ingathered for those years, but of the amount of 
the rents demandable, whether received or not. 

Certain contentions were put forward as to an alleged 
mistranslation of one clause in the Rule. 'That clause reads :— 

If such persons pay the Government revenue, plus Io per 
cent. to the Talukdar, they will have heritable rights in addition. 

It is said that the words translated “ Government revenue" 
really mean any payment to, a superior, such as the Talukdar, 
and that accordingly the translation should read: “If such 
persons pay (not the Government revenue," but) the amount 
duetothe Talukdar, plus 10 per cent. tothe Talukdar, they 
will have heritable rights." It is somewhat difficult to follow 
such an argument, and the proposed correction would appear to 
confuse, rather than to clarify the clause. But it is not 
necessary, in their Lordship's opinion, to make any separate 
pronouncement on that subject. The basis of the Rule would, 
in any view, fall to be arrived at ; and their Lordships have 
little doubt that the assumed rental which is used in fact for the 


Government purpose is, by the Rule, meant to be used for 


maintenance purposes, 
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The Court below, viz., the Court of the Judicial Commis- 
sioner of Oudh, has pronounced a decree upon this footing, 
and their Lordships are of opinion that the decree is sound. 

Their Lordships do not think that the claim of the 
Talukdar for a contribution of 25 per cent. and 50 per cent. 
respectively of the rents demanded for the years in question 
(plus 10 per cent. in the sense of the Rule) can be sustained. 
Payments on this scale might conceivably far exceed, not only 
the Government revenue, but the entire receipts of rental 
actually obtained for particular years, The rights of the relatives 
in pæsession as.sub-proprietors might thus be reduced toa 
shadow, and the provisions for these large classes of society 
rendered precarious. 

A construction which would bring about such a result is 
not, in their Lordships’ opinion, warranted on a sound reading 
of the terms of the maintenance provision. 

Another point was argued. It appears that the appellant, 
who during his minority was represented by the Court of Wards, 
objects to certain payments made by that Court on account of 
maintenance to tbe respondent. Their Lordships agree with 
the view taken by the Judicial Commissioner in his judgment 
of the 27th March, 1906, that these transactions cannot be 
opened up in this case ; and, intheir Lordships' opinion, he 
rightly held that "it is not within the province of a Rent Court 
to determine whether the maintenance was or was not payable." 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed. 

The appellant must pay the costs of the appeal. 

Messrs. Barrow, Rogers and Nevill.—Appellant's Solicitors. 

Messrs. T. L. Wilson & Co.—Respondent's Solicitors. 


J. M. P. Appeal dismissed. 
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FULL BENCH. 


Before the Hon'ble Sir Lawrence Fenkins, Kt, K. C. I. Ea. Chief 
Justice, Mr. Fustice Stephen, Mr. Fustice Mookerjee, 
Mr. Justice Coxe and Mr. Fustice Chatterjee. 


CHATOO KURMI 
v. 
RAJARAM TEWARI.* 


Probate proceedings— Party—Cross-ewamination, right of — Hindu Law— 
Prostit«te—Succession — Nest of kin, undegraded. - 


A, applied for the probate of the Will of X, alleged to be a degraded woman. 
Notice was served upon B, the undegraded next-of-kin of X. B appeared and 
denied that X was a degraded woman. In the course of the trial, the Judge 
ruled that B had no locus standi, as an undegraded next-of-kin does not take by 
inheritance from a degraded woman : 

Held, that B was entitled to cross-examine the witnesses who deposed that 
X was a degraded woman. 


It is the right of every litigant in a suit, unless he waives it, to have an 


opportunity of cross-examining witnesses whose testimon y i8 to be used against 
him, 


Gorachand v, Ram Narain (1) followed, 


The authorities upon the question of the right of succession of the un- 
degraded next-of-kin of a degraded woman reviewed by the referring Bench. 
Appeals by the Objector, l 
Proceedings for grant of probate of a Will. 


The facts sufficiently appear from the Order of Reference. 
The appeals first came on for hearing before Mr. Justice Coxe, 
and Mr. Justice Doss who referred them to a Full Bench by the 
following : 

ORDER OF REFERENCE. 


This appeal raises the somewhat difficult question as to the 
rule of succession relating to property left by a degraded 
Hindu woman. 

One Budhia Kurmini, a degraded woman, died on the 17th 
April 1907. Onthe gth May following, Rajaram Tewari, the 
respondent, applied for grant of probate of a Will, dated the 
15th April 1907, said to have been executed by Budhia Kurmini, 


* Full Bench Reference in Appeals fiom Original Decrees Nos. 397 and 403 of 
1907, against the decrees of F, Roe, Esq, District Judge, Hooghly, dated the 
24th August and 9th September 1907, 


(1) (1868) 9 W. R. 587, i 


Vou Kl.) HIGH COURT 


appointing him executor and bequeathing all her properties 
to his son. 

The application was opposed by the appellant, Chatoo 
Kurmi, son of the sister of the textatrix’s deceased husband, on 
the ground that the Will was a forgery ; and he prayed for 
grant of Letters of Administration to himself on the ground 
that under the Hindu Law, he was the heir of the deceased and 
entitled to succeed to the properties left by her, which were 
her szridAan. 

The application was also opposed by the Collector of Hooghly 
on belwalf of the Secretary of State for India. 

In course of the trial the learned District Judge did not 
allow the appellant's pleader to cross-examine the witnesses 
called by the applicant to prove the execution of the Will, being 
of opinion that he had no /ocus standi to appear in the proceed- 
ings. The witnesses, were, however, cross-examined on behalf 
of the Collector. 

The learned District Judge in his judgment, dated the 
24th July 1907, held that the Will had been proved, and accor- 


dingly made au order for grant of probate of the Will to the 
applicant Rajaram. 


Oa the Ist August 1907 the appellant applied to the District | 


Judge for revocation of the order for probate. 

Following the decision in the case of Bhut Nath Mondol v. 
Lhe Secretary of State (1) the learned District Judge has dis- 
‘missed the application, holding that the next-of-kin of a 
degraded woman is not entitled to succeed to her properties, and 
that such properties go to the State. We, however, feel unable 
to follow that case, as we entertain some doubt as to the correct- 


ness of the dacisioa. The reported cases bearing on the subject. 


and arranged in their chronological order are as follows. 

In Zaramoni Dasi v. Moti Baniani (2) the competition was 
between the undegraded daughters and the degraded daughters 
of the deceased woman. The Sudder Court held that the 


degraded daughters inherited their mother's property. The 
Pundit of the Sudder Court, in theopinion which he delivered. 


tothe Court,stated that by reason of the degradation of the 
woman, the relation of the undegraded daughter to her outcaste 
mother ceased, but he cited no original texts, either from the 
Sritis or from the Commentaries in support of his opinion, 


(1) (1908) 10 0. W. N. 1085, 
(3) (1848) 7 Sel. Rep. 373 (Old, Ed), 825 (New. Ed.) 
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Noris any such text cited in any of the subsequent cases, 
apparently because, as pointed out by the learned Judges of the 
Madras High Court in Subdaraya Pillai v. Ramaswams Pillai (1) 
and by Sale J. in Auam:neymoney Bewa’s case (2) there is no 
such text on the subject. 

In Sivasanga v. Minal (3) the competition was between the 
undegraded brother and the degraded sister of the deceased 
woman. The Madras High Court (Muttuswami Ayyar and 
Parker JJ.) held, following the case of Zaramont Dasi v. Mott 
Bantant (4) that the degraded sister was entitled to inherit in 
preference to the undegraded brother. i 

In Narasanna v. Gangu, (5) the competition was between 
the undegraded brother and the degraded niece of the deceased 
woman. The Madras High Court (Parker and Wilkinson, JJ.) 
following the case of Stvasanga v. Mrinal (3) held that the 
degraded niece was entitled to inherit. 

In, lu the goods of Kamineymoney Bewah (2) the executor pave 
obtained probate of the Will of the deceased woman, her 
husband’s sister’s son applied for revocation of that probate. 
This Court on its Original Side (Sale, J.), following the case of 
Taramont Dasi v. Mott Baniani (4) and relying upon the dicta 
in Ssvasanga v. Minal (3) and Narasanna v. Gangu (5) which‘ have 
been disapproved and expressly dissented from since by the Madras 
High Court in Subdaraya Pillat v. Ramasami Prillat (1) to be 
noticed later more fully, held that he had no right to apply for 
revocation of the probate, because degradation in their opinion 
had the effect of severing the tie of kindred between the 
degraded woman and her natural family, and a forzzor: between 
her and the members of her husband's family. The learned 
Judge in his judgment remarked that to his knowledge “in 
certain cases this Court has granted Letters of Administration in 
the case of prostitutes who died intestate to members of their own 
natural family. 

In Sarna Moyee Bewa v. The Secretary of State for India (6): 
a degraded sister of the deceased woman who had died intestate 
applied for Letters of Administration to her estate. The applica- 
tion was opposed by the Secretary of State for India on the ground 
that the estate of the deceased had escheated to the Crown. This 
Court (Maclean, C. J. and Banerjee, J.) held that this case was 
governed by the Hindu Law of the Bengal School, and that 


(1) (1899) I. L. R. 28 Mad. 171. (2) (1894) I. L B. 21 Oale. 697. 
(3) (1889) I. L. B. 12 Mad. 277. 

(4) (1846) 7 Bel. Rep. 273 (old), 825 (new). 

(b) (1889) I. L. B, 15 Mad.138. - (6) (1897) I. L. B. 25 Oslo, 254, 
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according to that law the sister was not an heir, and the fact that 
she was degraded could not create any new right in her. The 
ruling in this case may be said to imply the position that degra- 
dation does not dissolve the tie of kindred between the degraded 
woman and the members of her natural family, for if degradation 
has that effect, it necessarily casts her outside the pale of the 
Hindu Law of succession, and it is perhaps needless to enquire 
whether according to the Hindu Law of the Bengal School or of 
any other School, the claimant is an heir or not. 

In Subbaraya Pillai v. Ramasams Pillat (1), the undegraded 
and legitimate step-son of the deceased woman claimed her 
property as her heir. The High Court of Madras (Subramania 
Ayyar and Boddam, JJ.) held that he was entitled to succeed to 
her property. The learned Judges expressly dissented from the 
proposition that degradation on account of unchastity entails 
in the eye of the law cessation of the tie of kindred between 
her and the members of her natural family or between her 
and the members of her husband's family, observing that in 
their opinion the circumstance that in general it is open to an 
outcaste, on his undergoing expiation, to resume his former 
position, strongly pointed to the view that degradation had the 
effect of rendering the tie of kindred but dormant. They further 
held that when there is a competition between a degraded person 
and an undegraded person as there was in Zaramont Dasi v. 
Moti Baniani (2), Stvasanga v. Mina (3), and Narasanna vw. 
Gangu (4), the decision that the former has the preferential 
right may be supported on “ equitable principles” as explained 
in their judgment. 


In Narain Das v. Tirlok Tiwari (5), the property of the. 


deceased degraded woman (iu that case a decree for property 
which had been obtained by her before her death) was claimed 
by her husband whom she had deserted. She had since leda 
life of prostitution. The Allahabad High Court (Banerjee and 
Aikman, JJ.) held, following and fully approving the decision in 
Subbaraya Pillai v. Ramasami Pillai (1), decided by the Madras 
High Court, that the husband was entitled to inherit. 

In Sundari Dassee v. Nemye Charan Daw (6) the daughter 
of the deceased sister of the degraded woman applied for Letters 
of Administration to her estate. It was found that the claimant 

. (1) (1899) I. L. B. 28 Mad, 171. (4) (1889) I. L. R. 18 Mad. 183. 


(2) (1846) 7 Sel. R. 273. (5) (1206) I. L. R. 29 All, 4, 
(8) (1889) I. L. B. 12 Mad, 277. (6) (1907) 60. L. J. 872, 
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OIVIL. and the deceased were both degraded andlived together. The 
1909. application was opposed by the son of a brother of the husband 
Ohatoo Kurmi of the deceased. Fletcher, J., following the case of Sarna 
2009 . Moyee Bewa v. The Secretary of State (1) held that she was not 
Rajaram Tewari, i ia : . . 
dg ur entitled to Letters of Administration, because according to Hindu 
Law of the Bengal School she was not an heir of the deceased. 
With reference to the case of Jn the goods of Kamineymoney 
` Bewah (2) that learned Judge remarked as follows :—'* That 
decision is not consistent with the decision in Sarna Moyee v. 
The Secretary of State (1) and the latter has been followed in 
Narain Das v. Tirlok Tiwari (3) which also dissented frof the 
view in /7 the goods of Kaminey Bewah (2) cited above. 
The last reported case on the point is that of Bhutnathé 
Mondol v. The Secretary of State for India (4) cited above. The 
sons of the brother of the husband of the deceased woman 
applied for Letters of Administration to her estate. The appli- 
cation was opposed by the Collector on behalf of the Secretary 
of State for India. Rampiniand Woodroffe, JJ., held that the 
petitioners were not entitled to inherit. Woodroffe, J., 
remarked that were the matter res integra he was not prepared 
to say he should decide the point of law adversely to the 
petitioners, but he thought that the course of decision ever 
since 1846 was to the contrary. 
From the foregoing resume of the cases it is apparent that 
the course of decisions on the point since 1846 has not been 
- uniform. It seems to us therefore that the point is not res dectsa, 
As we are unable to agree with the view taken in the last men- 
tioned case, we refer the following question for determination 
by a Full Bench: Whether a person who would have been 
entitled to inherit the property of a Hindu woman, if she had 
not been degraded is disentitled to do so, by reason of her 
degradation, or in other words, whether such property escheats 
£5 the Crown, in the absence of degraded heirs. 
Babus Golap Chandra Sarkar, Manmatha Nath Mukerjee 
and Atul Krishna Roy for the Appellant. 
Babus Mohendra Nath Roy and Baranastbast Mukerjee 
for the Respondent. 
The judgment of the Full Bench was as follows: 
Jenkins C. J.—The question referred to the Full ‘Bench is 
whether a person who would have been entitled to inherit the 


: (1) (1897) I, L. R. 25 Cale. 264. (3) (1906) I. L. R. 29 All. 4. 
(2) (1891) I. L. B. 21 Onloc.'697. (4) (1906) 10 0. W. N. 1086. 
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property of a Hindu woman, ifshe had not been degraded, is 
disentitled to do so, by reason of her degradation, or, in other 
words, whether such property escheats to the Crown, in the 
absence of the degraded heirs. In our opinion this question 
cannot be referred to us at this stage, as the facts on which the 
reference purports to have been made have not been finally 
determined. This will appear from a statement of the circum- 
stances out of which this reference has arisen. 


Budhia Kurmini, said to have been a degraded woman, an 


expression, which I understand, is intended to be the equivalent 
of a &pman who had been outcasted, died on the 17th of April 
1907. On the gth of May following, Rajaram Tewari, the 
respondent in the High Court, applied for the grant of probate 
in respect of a document which he put forward as the deceased's 
Will and whereby as he alleged he had been appointed executor. 
In his petition he mentions the appellat Chatoo Kurmi as a 
person who might bring forwarda claim asan heir, but at the 
same time he denied Chatoo Kurmi's right. We are told 
Chatoo Kurmi was cited as a person claiming to have an interest 
in the estate of the deceased to come and see proceedings before 
the grant of probate, as provided by section 69 of the Probate 
and Administration Act. Chatoo in response to the citation 
appeared and opposed, alleging himself to be the heir, and 
contending that the alleged Will was not a genuine document. 
The matters having reached that point, section 83 of the 
‘Probate and Administraion Act came into play, whereby it is 
provided that in any case before the District Judge where there 
is contention, the proceeding shall take as nearly as may be the 
form of a suit according to the provisions of the Code of Civil 
Procedure in which the petitioner for probate shall be the 
plaintiff and the person who may have appeared as aforesaid to 
oppose the grant shall be the defendant. This provision was 
at first followed, but on the 31st of July 1907, the District Judge 
came to a decision which is thus expressed in a note on the 
record: " The pleader bas not yet shown that he has any 
locus standi to cross-examine on the factum of the Will. Further 
cross-examination on behalf of Chatoo Kurmi is disallowed." 
Probate was in the end granted. Then Chatoo Kurmi applied 
for revocation of the grant. That failed. The result was two 
original appeals to this High Court, the first being from the 
decree granting probate, and the second from the refusal to 


revoke. The ground of appeal urged in the first of these two . 


129 


CIVIL. 


-— 


1909. 


oo 
Ohatoo Kurmi 
v. 
Rajaram Tewari. 


Jenkins, C. J. 


130 


CIVIL. 


1909. 
— 
Chatoo Kurmi 
t 


Rajaram Tewari. 


Jenkins, 0, J. 


THE CALCUTTA LAW JOURNAL, [Vor. XI. 


appeals was, among other things, that the Court below erred in 

law in holding that Chatoo Kurmi had no Jocus standi in the case.. 
It is unnecessary for me to deal with the appeal from the order 
refusing revocation because in the circumstances the application 

for revocation loses its importance. The whole question 

between the parties will be determined now on this application 

for probate which has been granted, and the propriety of which 
grant is questioned on appeal to this Court. I particularly wish 
to say nothing that could in any way be regarded as prejudging 
a question which still has to be determined by the Division 
Bench from whom this reference comes, but at the same time 

I must state my view on certain matters for the purpose of! 
explaining how it is that in my opinion no reference can now 
be made. ltakeit to be clear that it is the right of every 
litigant in a suit, unless he waives it, to have an opportunity of 
cross-examining witnesses whose testimony is to be used against 

him. This would appear to bea very obvious proposition and 

is one which has the sanction, if sanction be needed, of 
Mr. Justice Phear’s approval as appears from his judgment in 

Gorachand v. Ram Narain (1). Therefore, we are brought 

face to face, with this fact that, in view of section 83 of the 

Probate and Administration Act, and of the clear right of a 
litigant to cross-examine the witnesses called by his opponent, the 
Division Bench must take into consideration and decide, whether 

or not the procedure of the District Judge has been so manifestly 
in disregard of the first principles of procedure as to make it incum- 
bent upon them to remand the case for further hearing, when no 
opportunity was given to the present appellant of exercising his 
right to cross-examine. I do not wish in any way to hamper the 
action of the Division Bench. I have at the outset stated that I 
merely desired to make clear what our difficulties are. 

The result, therefore, is that in my opinion, the reference is 
premature and the case should be returned to the referring 
Division Bench in order that the appeal may be dealt with there. 
It will await the return of Mr. Justice Doss and will in the 
meantime be treated as a part-heard case. 

Stephen J.—I concur. 

Mookerjee J.—1 also agree. 

Coxe J.—l;agree. 

Chatterjee J.—1 agree. 


B. M. Case sent back. 
(1) (1868) 9 W. B: 587 at 388, . 
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APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Justice Teunon. 
RAI CHARAN PURKAIT AND OTHERS 


D 


AMRITA LAL GAIN AND OTHERS.” 


Civil Procedure Code (Aot XIV of 1882), Secs. 520, 521, 525, 526— Private 
arbitration— Award— Filing in Court—Stifling, a oriminal proseoution— 
Agreement invalid— Compoundable case— Publio policy, 


Section 596 of the Civil Prooedure Code is not exhaustive, and does not 
affect the inherent jurisdiction of the Court to decide a fundamental objection 
which goes to the root of the matter, e. g., that the agreement on which the 
award is based, was against public policy and not therefore enforceable in a 
Court of justice. 

The Court when invited to enforce the jgward is not limited to the 
grounds mentioned in sections 520 and 521 of the Civil Procedure Code. 


Mahomed Wahiduddin v. Hakiman (1), Ohintamallaya v. Thadi (2), 
Amrit Ram v Dasrat Ham (3), Ganesh v. Kashi (4) and Gobardhan v. Jai 
Kishen (5) relied upon. 


The same transaction may give rise to a civil as also to a criminal 
Hability and a reference to arbitration for the settlement of the civil dispute 
alone would be valid but not if the object of the reference was to stifle a 
criminal prosecution also. 


Keir v. Leeman (6), Kessouji v. Harjivan (7), Gobardhan v, Jai Keshen (5), 
Jai Kumar v. Gauri Nath (8) and Nanak Ohand v. Durant (3) distinguished. 


But in orderto make the award invalid, it is essential for the defendant 
to prove that the criminal prosecution stifled was for & non-compoundable 
offence, that is for an offence of a character the compromise of which is 
regarded by the Criminal Code as forbidden by law or as againat publio policy. 


Amir Khan v. Amir Jan (10). Hossein Shah v. Nar Ahmed (11), Shah 
Rahman v. Ismail Khan (12), Pudi Shary vw. Karam  Paliy (13) and 
Dalsukhram v, Bretton (14) followed. 


Appeal by the Plaintifis. 
Application to file an award in court. 


* Appeal fiom Appellate Decree No. 1221 of 1907, against the decree of 
E. Panton, Esq. District Judge, 04-Parganas, dated the 15th April 1807, 
affirming that of Babu Surendra Nath Mitra, Munsiff, Diamond Harbour, 
dated the 15th May 1906. 


(1) (1898) I. L. R. 25 Calo. 757. (3) (1894) I. L. R. 17 AIL 21. 
(2) (1896) 1. L. R. 20 Mad. 89. (4) (1906) 1. L. R. 28 All. 62. 
(5) (1900) I. L. R. 22 AlL 224. 

(6; (1844) 6 Q B, 908, 66 B. R. 392 ; (1846) 9 Q. B. 371, 72 R, R. 298. 


(7) (1887) I, L R. 11 Bom 666. (11) (1875) P. R, 81. 
(8) (1906) 1, L R.) 28 All. 718. (12) (1904) P. R, 82 
(9) (1906) D. B. 9. ' (18) (1874) 7 Mad H. O. B 378. 


* (10) (1898) 3 O. W. N. 5. (14) (1904) I. L, R. 28 Bom 326. 
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The material facts and arguments appear from the judgment. 
Babus Mahendra Nath Roy and Atul Krishna Roy for the 


—— 
Rai Charan Purkait Appellants. 


T, 
Amrita Lal Gain, 


Babus Provas Chunder Mitter and Sushil Madhab Mallik 
for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in an action commenced by them under section 525 of the Code 
of 1882 to file in Court, an award made upon a private reference 
to arbitration. The suit has been dismissed by both the Courts 
below on the ground that the award was inoperative zd un- 
enforceable, inasmuch as it was the result of an invalid reference 
to arbitration, the object and effect of which were to stifle 
a criminal prosecution for a non-compoundable offence, a purpose, 
it is urged, which will not be countenanced by any Court of 
justice as it is entirely opposed to public policy. This decree of ` 
dismissal has now been assailed before us substantially on three 
grounds ; namely, firsz, that it was not competent to the Courts 
below to examine the legality of the reference to arbitration, 
inasmuch as this is not one of the grounds mentioned in 
section 520 or 521 of the Code; secondly, that the reference to 
arbitration was not invalid because on the face of it, it does not 
show that the object was to stifle a criminal prosecution ; and, 
thirdly, that there is no evidence to show that, if it was an 
agreement of that description, the criminal prosecution was in 
respect of a non-compoundable offence. l 

In support of the first ground, it has been urged that 
section 526 of the Code specifies and strictly limits the grounds 
which may appropriately be taken to the validity of an award. 
This contention must, in our opinion, be overruled. It is beyond 
dispute that an award cannot have validity if the reference 
which leads to the award is itself illegal. Section 526 of the 
Code no doubt provides that if no ground such as is mentioned 
or referred to in section 520 or 521 be shown against the award, 
the Court shall order it to be filed. But this refers clearly to 
matters of procedure only, and, is not exhaustive ; it does not 
affect the inherent jurisdiction of the Court to decide a funda- 
mental objection which goes to the root of the matter like the 
one taken before us, namely, that the agreement on which the 
award is based was itself against public policy and thus not 
enforceable in any Court of justice. If any other view were 
adopted, the consequence would be singularly anomalous. If 


Vor. Xf.) HIGH COURT. 133 


the agreement itself had been sought to be enforced under CIVIL, 
section 523 of the Code, an objection to its validity might clearly 1909. 
have been successfully taken. But if the view urged on behalf e 


l _ Rat Charan Purkait 
of the appellant is well-founded, as soon as the agreement is 


followed by a private award, the Court is powerless, and may be 
compelled to give effect to the award though based on an agree- Mookerjes, J. 
ment which no Court of justice would recognize or enforce. We diu 
are not prepared to impute to the Legislature an intention that this 

was the object of section 526. This view, we take, is supported 

by the casesof Mahomed Wahiduddin v. H ikiman (1), Chinta 

Mallayya v. Shadi (2), Amrit Ram v. Dasrat Ram (a), Ganesh v. 

Kashi (4), Gobardhan v. Fat Kishen (5), which lay down the rule 

that the Court has the power to determine all questions relating to 

the existence and validity of the agreement to refer to arbitration. 

In fact, even the High Court of Bombay, where the opposite 

view has been adopted, Tejpur v. Mahomed (6), does not hold that 

when the Court 1s invited to enforce the award, it should ignore 

the objection as to the validity of the agreement and summarily 

enforce the award ; it merely lays down that the applicant should 

be referred to a regular suit. The first ground must, therefore, 

be overruled as supported by neither principle nor authority. 

In support of the second ground, it is urged that as the 
agreement on the face of it is not one to stifle a criminal pro- 
secution, no objection can betaken to its validity ; it is further 
suggested that the object of the reference to arbitration was 
really to settle the matters in dispute between the parties so far 
as their civil rights were concerned. No doubt the agreement on 
the face of it docs not expressly provide that in consideration of 
the reference to arbitration, the plaintiff would discontinue the 
criminal prosecution then pending against the defendant. But 
the Court is obviously not concluded by what appears merely on 
the face of the agreement ; it must examine its true nature. If 
this is done, we are unable to say that the finding of the Courts 
below as to the real object of the agreement is not based upon 
any evidence. There can be no possible dispute as to the circum- 
stances upon which the Courts below have relied in support of 
the conclusion that although the agreement was not expressly 
described as one to stifle a criminal prosecution, the transaction 
amounted in its essence to a bargain not to carry on a criminal 


b. 
Amrita Lal Gain, 





(1) (1898) I. L. R. 25 Oalc. 767. (4) (1806) I. L. R. 28 AU. 621. 
* (2) (1896) I. L. R. 20 Mad. 89. (5) (1900) L L. R. 22 All, 224, 
(3) (1894) I. L. R. 17 All. 21. (6) (1896) I. L. B. 20 Bom. 596. Y 
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prosecution and is thus within the mischief of the rule. In the 
first place, there is no question that a criminal prosecution was 
pending as against the defendant and that it had been commenced 
at the instance of the plaintiff. In the second place, there is no 
question that there was a reference to arbitration ; in fact the 
agreement was filed in the criminal Court and on the back of the 
petition we find an order recorded, apparently by the Magistrate, 
referring the matter to the arbitrator. In the third place, we 
fnd that shortly after this reference, the criminal proceedings 
were discontinued. Under these circumstances, we are unable 
to say that there is no evidence to justify the view that the 
true object of the agreement was to stifle the criminal prose- 
cution. In support of this view, reference may be made to 
the observation of Sir Arthur Strachey C. J. in the case of 
Gobardhan v. Fatkishen (1). But it was argued on behalf of 
the appellant that the same transaction may give rise to a civil 
liability as also a criminalliability and a reference to arbitration 
for the settlement of the civil dispute is valid if the object of 
the reference to arbitration is not to stifle a criminal prosecution. 
This need not be disputed and is indeed borne out by cases of 
the highest authority. To take one illustration, in Kerr v. 
Leeman (2), Tindal C. J. observed as follows: “We have no 
doubt thut in all offences which involve damages to an injured 
party for which he may maintain an action it is competent for 
him, notwithstanding they are also of a public nature, to compro- 
mise or settle his private damage in any way he may think fit." 
This doctrine has been recognised in this country in the cases of 
Kessowji v. Hurjivan (3), Gobardhan v. Fatkishen (1), Fat Kumar 
v. Gauri Nath (4) and Nanak Chand v. Durant (5). But these 
cases are clearly distinguishable, for here, as found by the Courts 
below, the object of the agreement was, not merely to settle a 
civil dispute, but also to stifle a criminal prosecution. In this 
view of the true nature of the reference to arbitration in this 
case, we must overrule the second contention of the appellants. 

The third contention of the appellants is that there is no 
legal evidence to support the conclusion drawn by the Courts 
below that the criminal prosecution which it may be assumed 
was stifled, was one for a non-compoundable offence. Here it 
may be observed that according to the decision of this Court in 
Amir Khan wv. Amir Jan (6) the authority of which has not 


(1) (1900) I. L. R. 22 All, 224. 

(2) (1884) Q. B. 308 ; 66 R. R 392; (1846) 9 Q. B. 871, T2 R R. 298, 
(8) (1887) I. L. R. 11 Bom. 568. (5) (1908) P. B. 9. 

(4) (1906) I, L. R. 28 All 715, (6) (1898) 8 0. W. N. 5, 
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been challenged before us on behalf of the respondent, and, O1VIL, 
which accords in principle with the cases of Hosein Shah v. 1909. 
Nur Ahmed (1), Shah Rahman v. Ismail Khan (2, Pudishary v. 
Karampally (3) and Dalsu&hram v. Bretton (4) it was essential 
for the defendant to prove that the criminal prosecution was for ] 
a non-compoundable offence, that is, for an offence of a character Mookerjee, J. 
the compromise of which is regarded by the Criminal Code as E 
forbidden by law or as against public policy. Now, it appears 
from the proceedings in the Court below that the records of the 
criminal case were not called for at the trial. We have not 
before us either the petition of complaint or the statement of 
facts by the cemplainant before the Magistrate, nor have we the 
order made by the Magistrate when the summons was issued. 
The Court below has proceeded on the assumption that upon 
the facts stated by both the parties to this litigation, the prose- 
cution must have been for theft. e are unable to accept this 
view, and to overlook the circumstance that the case was treated 
as a summons case, though if the contention of the respondent is 
correct, the case ought to have been tried as a warrant case. 
We may further observe that no foundation was laid for the 
reception of secondary evidence of the contents of tbe record 
of the criminal case. There is no suggestion that the records 
were not available or that certified copies might not have been 
produced. In our opinion, it is obviously unsafe, under these 
circumstances, to rely upon oral evidence in support of the 
suggestion that the criminal proceeding which was discontinued 
asa result of the reference to arbitration, must have been in 
respect of a non-compoundable offence. The third ground taken 
by the appellant must consequently prevail. 
The result, therefore, is that this appeal is allowed, the decree 
of the Court -below set aside and the suit decreed with costs 
throughout. We direct that the award be filed under section 526 
of the Code of 1882, and that it do take effect as an award made 
under the provisions of Chapter XXXVII of that Code. 


N. K. B.. Appeal allowed. 


(1) (1875) P. R. 81.- (3) (1874) 7 Mad. H. C. R. 378. 
(2) (1904) P. R. 82. (4) (1908) 1. L. R. 28 Dom. 326. 
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Before Mr. Fustice Harington and Mr. Fustice Chatterjee. 
TALIK SINGH AND OTHERS 


OrvIL. 


V. 
1909, JALAL SINGH AND OTHERS. 
December, 8. Usufructuarg mortgage-monoy, suit for—Usufructuary mortgagee, dispossession — 


Partition — Estales Partition Act (Act V. of 1907 B.O), Sao. 99. 


A usufructuary mortgagee can bring a suit for mortgage money on dispos- 
session from land given in lieu of interest, by a co-sharer of the mortgagor who 
obtained the Bame on partition and is not precluded from go doing by section 
99 of the Estates Partition Act. 


Appeal by the Defendants. 
Suit by a usufructuary mortgagee for principal money. 


s 


The facts of the case appear sufficiently from the judgment. 
- Babu Sorosht Charan Mitra for the Appellants. 
Babu Lachmi Narain Singh for the Respondents. 


The judgment of the Court was delivered by 


Harington J.—This isan appeal by the defendants against 
a decision of the Subordinate Judge of Mozufferpore reversing a 
decision of the Munsiff in a suit in which the plaintiffs claimed 
certain principal money lent to the defendants on what is alleged 
to bean usufructuary mortgage ofcertain lands. "The first Court 
decided in favour of the defendants, but on appeal the plaintiffs 
were successful and got a decree for the money claimed. The 
document under which the money was advanced by the plaintiffs 
to the defendants has been placed before us. It recites the reason 
for which the defendants borrowed the money and it goes on to 
say "in lieu of interest of the said amount I give in sudhbhurna 
6 bighas 15 cottaszerait khasin the entire 11 plots as per boundaries 
given below situated in 16 gundas I cotta pucca share out of a 
privately partitioned patti of 8 annas out of 16 annas mouzah 
Balignon, pergunnah Sarisa, Towzi No. 7654," and it further says, 
* which is now in my possession from 1298 to 1304 F. for a period 
of 7 years and have placed the said creditors in possession of the 
bhurna property, the said creditors are to remain in possession 
either by making zerait khas or by settlement with others and 
appropriate the profits thereof in lieu of interest to which neither 
I nor my heirs and representatives shall raise any objection.” 
Then it says :” On the expiry of the said period, that is on the 


* Appeal from Appellate Deoree No 2259 of 1907, against the deoree of 

Rabu J. N. Chakravarti, Subordinate Judge of Mozufferpur. dated the 30th 

* July 1907, reversing that of Mr. A, Husain, Munsiff of Muzafferpur, dated 
the 26th March 1907. 
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30th Baisak 1304 Fusli, having paid the said principal amount, 


in one lump sum to the said d4urnadars I will take back this 
document, if on the other hand, I am unable to pay the money 
on the expiry of the said period, in that case till the payment of 
thesaid money the possession of the DA4urnadars wil remain in 
force with all these above conditions. " 

This is the agreement entered into between the plaintiffs 
and the defendants and the plaintiffs entered into possession of 
6 bighas 15 cottas in question and they remained iu possession for 
7 years. At the end of 7 years the defendants did not repay the 
money and so the plaintiffs continued in possession. The estate 
was partitioned and the 6 bighas 15 cottas fell into the share of a 
person other than the defendants and the ,result was that, that 
person took possession and somewhere about the year 1905 the 
plaintiffs were turned out of the 6 bighas 15 cottas and they 
brought this action because they lost the security they had. 

Itis contended on behalf of the defendants appellants, first 
that they are not liable to pay personally because there is no 
covenant in that document to repay, and secondly that the defen- 
dants are quite willing to give the plaintiffs the security of the 
plot which has fallen to their share on partition and further it is 
argued that the plaintifls took the land subject to the risk of its 
passing out of the defendants’ possession by partition and that 
under the Batwara Act, section 99 any liability which had 
attached to this land would attach tothe new plot and the defend- 
ants say that the plaintiffs must be content with that. Iam unable 
to agree in the view put forward by the appellants. In the view 
that I take itis unnecessary to discuss the first point, namely 
whether the words I have read out from the document do or do 
not amount to a personal covenant to repay the money lent and 
therefore itis needless to consider whether I should be prepared to 
follow the decision in the case of Luchmeshar Singh v. Dookh 
Mochan Fha (1). I say it is unnecessary because the case is 
met by clause (c), section 68 of the Transfer of Property Act. 
By that section itis enacted that a mortgagee has aright to sue 
the mortgagor for the mortgage money, where the mortgagee 
being entitled to possession of the property, the mortgagor fails 
to deliver the same to him, or £o secure the possession thereof to 
htm without disturbance by the mortgagor or any other person. 
Here the possession of the mortgagee has been disturbed by 
another person because they have been turned out of possession 


(1, (1897) I. L. R. 24 Cale. 677, 
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ofthe land which they have been given by the mortgagors. 


They therefore came within the terms of clause (c) to section 3 
of the Transfer of Property Act. They are entitled under the 
deed to possession of thc 6 bighas 15 cottas therein described. 
They were put in possession, but the possession was not secured 
to them, because they had been disturbed and turned out bya 
third party, I think therefore they are entitled to bring this 
action for the mortgage money. The argument which is 
addressed to us that section 99 of the Batwara Act applies and 
that any burden that there was on the land attached to the 
new share. I do not think that, that section applies. Ithink 
it does not apply for this reason. That section deals with cases 
in which a proprietor of an estate held in common tenancy 
and brought under partition in accordance with the Act has 
given his share or a portion thereof in putni or other tenure or 
onlease or has created any other encumbrance thereon, but 
such tenure, lease or encumbrance, shall hold good as regards 
the lands finally allotted to the share of such proprietor and only 
as to such lands. The reason, I do not think it applies, is because 
in this case the proprietor of an estate has not given his share or 
a portion thereof. His share may be so many annas and so 
many pies. He might have given out of that such fraction as 
he thought proper. He did not do so: but what he did was to 
give certain definite and specifc lands marked by metes and 
bounds, and that being so, I do not think that it comes within 
the section ; the plaintiffs are perfectly entitled to bring this 
suit when they lost possession of the land. 

The judgment and decree ofthe lower appellate Court are 
perfectly right and the plaintiffs are entitled to a decree. "The 
appeal is therefore dismissed with costs. 


A. T. M. Appeal dismissed. 


Before Mr. Fustice Stephen and Mr. Justice Chatterjee. 


NARKI 
V. 
PHEKIA.* 
Evidence (Act I of 1872), Sac. 108— Presumption as to death. 
The presumption of death under section 108 of the Evidence Aot, isa 


* Appeal from Appellate Decree No. 729 of 1907, against the decision of 
Babu Rajendra Nath Datta, Subordinate Judge. Sarun, dated the 81st January 
1907, modifying that of Moulvi Ali Ahmed, Munsiff, dated the 2nd July 1906. 
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presumption that the man was dead when the question was raised that is, at 
the date of suit and not at any earlier period. 
. Fani Bhusan v. Surjya Kanta (1) and Moolla Casssin v, Moolla Abdul 
Rahim (2) doubted but followed, 
^. The English law is otherwise. 
In re Pheni's Trust (8) referred to. 


Suit for recovery of possession of certain property. 

Appeal by the Plaintiff. 

The material facts and arguments appear from the judgment. 
Babu Dwarka Nath Mitter for the Appellant. 

Moulvi Muhammad Mustafa Khan for the Respondent. 


C. A. V. 
The judgment of the Court was delivered by 


Stephen J.—This case comes before us on second appeal and 
the facts admitted and found are as follows: The plaintiff is the 
daughter of one Moula Miyan who during his life was in posses- 
sion of a holding jointly with his brother Halkari. The latter died 
first and Moula Miyan afterwards executed a deed of gift of all 
the properties in question to the plaintiff. The plaintiff sues to 
recover possession of the holding, but her claim is resisted by 
defendant No. 3 the sole respondent before us, on the plea that 
she isthe widow of Halkari's son Mangru and is entitled to the 
property in dispute jointly with the plaintiff and has been so 
since the death of Halkari and Moula, and is now in possession. 
It is admitted that if Mangru died after Halkari this contention 
is correct. All that we know about Mangru is that he went 
abroad about 1862, ten years before the death of Halkari, which 
occurred in 1872, and has not since been heard of by those who 
would naturally have heard of him if he had been alive. Under 
these circumstances the plaintiff in order to make out her case 
must establish that Mangru died before Halkari. She has not done 
this by evidence, and the question is whether she can derive any 
assistance from section 108 of the Evidence Act. If that section 
applied to the case the burden of proof would shift, and instead 
of the plaintiff having to prove that Mangru was dead at a 
given time, the defendant would have to prove that he was then 
alive. But we are constrained to hold that it does not. In 
Fant Bhushan Banerji v. Surjya Ranta Roy Chowdhury (1), 
it is expressly laid down by Geidt J. that the presumption 
that arises on a man not having been heard of for seven years 
is a presumption that heis dead at the time when the question 


(1) (1907) I. L. R. 35 Calc. 95. (3) (1905) I. L. B. 83 Calo. 178, 
(3) (1869) 5 Oh. App. 139. 
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is raised, that is in this case at the date of the suit, and not at 
some antecedent date, that is at the time of Halkari's death in 
1872. The judgment of Maclean C. J. seems, on the facts men- 
tioned in the judgment of Geidt J4 to be tothe same effect. 
A similar view was expressed by the Burmah Chief Court in 
Moolla Cassim v. Moolla Abdul Rakim and was accepted by 
the Privy Council (r).° This is not the English law as may be seen 
in the judgment in the leading case of Zn re Pheni's Trust (2) 
and the cases there quoted, and were the matter res integra we 
are not sure that we should attribute to the words of section 108 
the effect that is given to them in the cases we have mentioned. 
As it is however we have to hold that though a plaintiff alleging 
Mangru’s death in 1869 would not have had to prove it then, 
the present plaintiff must prove that he was dead three years 
later. This state of the law may give rise to some highly 
anomalous situations as would be the case had Mangru's estate 
been administered in 1872. But in the present case the plaintiff, 
to make good her claim, must prove that her father was entitled 
to I6 annas of what he purported to give her, and to do this 
must establish that Mangru died before his father which she has 
failed to do. Her father was, however, at the time of his gift to. 
her, entitled to 8 annas of the property, and she is therefore 
entitled to this. In addition to this the Subordinate Judge has 
allowed her an additional two annas, or ten annas in all, but as 
there is no cross-appeal we need not consider whether this 
decision is correct. 
The result is that this appeal is dismissed with costs, 


N. K. B. À Appeal dismissed. 
(1) (1905) I. L. R. 83 Oalo. 173. (2) (1869) 5 Ch. App, 139, 





Before Mr. Fustice Mookerjee and Mr. Justice Teunon, 
MAFIZUDDIN 


v. 
ASUTOSH CHAKRAVARTI * 
Bengal Tenancy Act (VIII of 18855, Ch. XIV, sale under—Decree Jor entire 
rent by co-sharer landlord registered as sols proprietor and declared. so by 
a competent Court for the time, effect 0f — Bengal Tenancy Act, Sev. 187— 
Jnoumbrance, annulment of a subordinate, without annulling a superior 
one, if «alid. 


A sale in execution of a decree for the whole rent obtained by a landloid 


* Appeals from Appellate Decrees Nos. 292 and 1709 of 1€07. against the 
deorees of Rabu S. Q. Ganguly, Additional Sulcidirste Ji dpe, Khulra, caud 
the 10th November 1906, reversing that of Babu Atutoch Mukcrjce, Munsitf 
Khulna, dated the 14th February 1906, 
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who at the time of the suit is the sole registered proprietor and who has been CIVIL. 
placed and maintained in possession by a competent Court, operates as a sale 1910 
under Chapter XIV of the Bengal Tenancy Act, even if it transpires ultimately n: 
as the result of litigation in a title suit that he is not the sole landlord and Mafizuddin 
h " e. 
as co-sharers in the property. Asutosh Chakravarti, 


It is not competent toa purchaser at a sale held in execution of a decree —— 
for arrears of rent to annul under section 167 of the Bengal Tenancy Act, 
an incumbrance upon the property, without annulling at the same time & 
superior incumbrance directly subordinate to tho interest purchased, 


Appeals by the Plaintiff. 
Suits for rent. 


The material facts appear from the judgment. 


Mr. Caspersz, Moulavis Serajul [slam and Nuruddin Ahmed 
for the Appellant. 
Babu Nilmadhab Bose, Dr. Rash Behary Ghose and Babu 
Fadu Nath Kanjilal for the Respondent. 
CaN. 


The judgment of the Court was delivered by 
January, 11. 


Mookerjee J.—T wo questions of law of some importance 
and novelty have been argued in these appeals, namely, frst 
whether a sale in execution of a decree for the whole rent 
obtained by a landlord who at the time of the suit is the regis- 
fered proprietor and who has been placed and maintained in 
possession by a competent Court, operates as a sale under 
Chapter XIV of the Bengal Tenancy Act even if it transpires 
ultimately as the result of litigation in a title suit that he is 
not the sole landlord and has co-sharers in the property. Secondly, 
whether it is competent to a purchaser at a sale held in execution 
of a decree for arrears of rent to annul under section 167 of the 
Bengal Tenancy Act an incumbrance upon the property 
purchased, without annulling at the same time a superior incum- 
brance directly subordinate to the interest purchased. 

The circumstances which render necessary the decision of 
these questions of law are not the subject of controversy 
between the partiesto thelitigation. One Haranath Sarkar was 
owner of a taluk Sanirjhore under the Government. The first in 
the series of subordinate interest was an osat taluk held by Aleph 
Sardar who had under him a howla held by Abdul Sardar in one 
case and Srikrishna in another. Under the howladar was the osat 
howladar Mafizuddin Sardar, the present plaintiff, The defendant 
Asutosh Chakrabarty is a nim-howladar under bim. Haranath died 
on the rath January 1882. He left three sons, Jogendra Nath, 
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Norendra Nath and Surendra Nath, the last two infants. 
under the guardianship of their mother Soudamini. Haranath 
had made a testamentary disposition of his properties and 
Jogendra managed the estate under the Will till his death on’ 
the 2nd December 1886. He left a widow Kamalbashini and 
six daughters but no male issue. Upon the death of Jogendra 
Nath disputes broke out amongst the members of the family 
as to the true effect of the dispositions contained in the Will 
of Haranath, and on the 9th Septembar 1889, the minor sons 
of the testator represented by their mother Soudamini commenced 
an action against Kamalbashini for recovery of the one-third 
share of the estate of which the latter had taken possession. On 
the 7th October 1890 the Subordinate Judge made a decree in 
favour of the plaintiffs; The defendant appealed to this Court 
but during the pendency of the appeal, on some date not specified 
in these proceedings, the plaintiffs executed the decree and 
obtained delivery of possession. On the 3oth August 1892 the 
appeal was allowed by this Court and the plaintiffs were declared 
entitled to a two-thirds share only of the estate. They obtained 
leave to appeal to Her Majesty in Council and as they furnished 
sufficient security tothe satisfaction of the Court they were 
allowed to remain in occupation of the entire estate. On the 29th 
March 1894 they were registered as proprietors in respect of the 
entire estate under the provisions of the Land Registration Act. 
On the 22nd February 1896, their Lordships of the Judicial 
Committee affirmed the decision of this Court, Worendra Nath v. 
Kamalbashini (1) and it was then finaly decided that the 
plaintiffs were entitled only toa two-thirds share of the estate 
and that the remainder rightfully belonged to their sister-in-law 
Kamalbashini. Meanwhile on the 11th April 1895, the plain- 
tiffs had brought a suit against Aliph Sardar for the entire rent 
of the osat taluk held by him for the period which intervened 
between April 1891 and February 1895. On the 22nd May 1895 
the suit was decided ex-parte. The rent decree was subsequently 
executed and on the 20th September 1897 one Mahim Chandra 
Sircar purchased the osat taluk at the execution sale for 
the benefit of Tejomoy Chakrabarty. The purchaser obtained 
delivery of possession on the rith December 1897 and sub- 
sequently on the 16th March 1898 served notices upon the 
subordinate tenure-holders under section 167 of the Bengal 
Tenancy Act. On the 13th April 1904 and 29th March 1906 the 


(1) (1896) I. L. R 28 Oalo 568. 
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plaintiff Mafizuddin who held the osat howla brought two iudi 
actions for rent for different parcels of land against Asutosh 1910: 
Chakravarty the nim howladar for arrears of rent of the Mafizuddin 


years April 1900 to March 1904, and April 1902 to January E 
1906, respectively. The defendant resisted the actions on the 
ground that his nim howla as also the osat howla of the plaintiff 
had been annulled by due service of notice by the auction- 
purchaser of the osat taluk. The plaintiff contested the 
validity of this defence on two grounds, namely, “#rst, that the 
sale in execution of the decree for rent obtained by Soudamini 
on behalf of Narendra and Surendra was not a sale under the 
Bengal Tenancy Act, because, as subsequent events showed, 
they were only two out of three joint-landlords ; secondly, that 
if the decree was assumed to be operative as a true rent- 
decree the osat howla and nim howla could not be treated as 
annulled inasmuch as there was nothing to show that the superior 
incumbrance of the howladar had been similarly annulled. In 
one of these suits, the Court of first instance held that the decree 
obtained by Soudamini was not a true rent-decree, that con- 
sequently the subordinate tenure-holders were not affected by 
the sale, and that the plaintiff was accordingly entitled to a 
decree for rent. This judgment was reversed in appeal by the 
Subordinate Judge, on the ground that the decree was operative 
asa rent decree, and it was sufficient for the defendant to prove 
that his interest as also that of his immediate landlord, the 
plaintiff, had been annulled by the auction-purchaser. In the 
other suit, the Court of first instance followed the appellate 
decision in the earlier suit, and held that the decree was a rent- 
decree and the effect of the sale and of the subsequent service 
of notice was to extinguish the tenancy in respect of which the 
rent is now claimed. On appeal, this decree has been confirmed 
by the District Judge who bas treated the decree of 1895 as 
operative as a rent-decree and has further held that an auction- 
purchaser can annul any particular incumbrance and need not 
annul any superior incumbrance immediately subordinate to the 
interest purchased by him. The plaintiff has now appealed 
to this Court and on his behalf the decision of the Court 
of appeal below in both the suits has been assailed on the 
two-fold ground that the decree of 1895 is not operative as 
a rent decree and that in any view of the matter, till the 
interest of the howladar is proved to have been extinguished 
thé subordinate incumbrances owned by the plaintiff and 
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the defendant must be treated as unaffected by the execu- 
tion sale. 

In so far as the first of the two questions of law thus raised 
is concerned, the answer to it must depend ultimately upon 
the trüe construction of section 65 of the Bengal Tenancy Act. 
That section provides that a tenure or holding shall be liable 
to sale in execution of a decree for the rent thereof and the: 
rent shall be a first charge thereon. [t is because the rent is a 
first charge that the purchaser at a sale in execution of a decree 
for arrears of rent takes the property with power to annul 
incumbrances in the manner provided in Chapter XIV of the 


Act. But it is essential for this purpose that the arrears claimed 


should be in respect of the whole rent. It was pointed out by 
this Court in the case of Sheikh Zarip v. Ram Kumar De (1), 
that the decree referred to in section 65 is a decree obtained by 
all the lanlords or at all events a decree obtained by some of the 
landlords for the entire rent in the presence of all and not a 
decree obtained by one co-sharer for his share of the rent. 
Substantially the same view was affirmed in the cases of Chandra 
Sekhar v. Rant Manjhee (2), Sashi Kumar v. Sitanath ( 3) and 
Pramada Nath v. Ramani Kanta (4). In the last of these cases, 
it was ruled by the Judicial Committee that a suit by a co-sharer 
for the entire rent in which the other co-sharers are joined as 
co-defendants must be regarded as properly framed under the 
Bengal Tenancy Act, and in execution of the decree in a suit so. 
framed the tenure itself might be brought to sale. The essential 
characteristic of a suit for rent under the Bengal Tenancy Act, 
the decree in which has the special operation described in 
Chapter XIV, namely, that the claim should be in respect of 
the entire rent, is present in the case before us. No doubt, as 
events ultimately turned out, the plaintiffs were at the time of: 
the suit interested only in a share of the estate but they were 
then the only persons competent to maintain an action for rent, 
They had entered into possession of the entire estate in execu- 
tion of a decree of a competent Court. Though this decree, 
was subsequently reversed on appeal, they were allowed by: 
another competent Court to continue in possession pending the 
final disposal of the question of title by the ultimate appellate 
tribunal. They had their names registered under Act VII of 
1876 and the combined effect of section 76 of that Act and sec- 
tion 60 of the Bengal Tenancy Act was practically to deprive 
the tenant of all defence upon the question of title to receive 


(1) (1899) 3 0. W. N. 747. (3) (1908) 7 O. L. J, 425. 
(2) (1899) 8 O. W. N. 886. — (4) (1907) 7 C. L J.189 ; I. L. R. 86 Cale, 381. 
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rent. Under such circumstances, we must hold that the suit CIVIL, 
was essentially ‘one for rent and the decree therein was operative 1910. 
as a decree in a properly framed suit by all the landlords. The Mafizuddin 
plaintiffs in the suit of 1895 may in essence be regarded as v. l 
; . Asutosh Chskravarti. 

completely representing the estate for the purposes of that suit. e 
It may further be remarked that if a common manager had been Up Regen J. 
appointed under the provisions of the Act or a Receiver or an 
Administrator had been appointed by the Court during the 
pendency of the suit for construction of the Will, a suit for 
rent by such manager, receiver Or administrator would have 
been operative precisely in the same manner as the suit 
actually brought by Soudamini. The view we take does not 
militate against the decision of this Court in Narainuddin v. 
Srimanta Ghosh (1), for there the claim was as to the whole 
rent in respect of some years and as to a portion only in 
respect of other years, so that the vital element, namely, that 
the claim was for the whole rent was absent in the suit as 
framed. Reference was made at the bar to the class of cases, 
Hem Chander v. Mon Mohini (2), Srimant v. Mahadeo (3); 
in which it has been ruled that a decree for rent, in order that it 
may be operative under Chapter XIV of the Bengal Tenancy 
Act, must be obtained by a person who is and continues to be 
the landlord from the time of the institution of the suit to the 
execution of the decree made therein. These cases, however, 
do not afford any real assistance in the solution of the question 
raised before us; for, apart from the circumstance that the 
judicial decisions on the point are by no means easy to reconcile, 
Khetra Pal v. Kritarthamcyt (4), Sremant v. Mahadeo (3), Maharaj 
Bahadur v. Forbes (5), they are all distinguishable on the ground 
that in the case before us, the plaintiffs in the suit of 1895 
retained throughout the character of landlord. The only pecu- 
liarity was that though they had not the title to the whole rent, 
they obtained a decree for the whole rent and enforced it, and 
they thereby made themselves liable to account totheir co- 
sharers. Forthe reasons already explained, we must hold that 
the proceedings had the same effect as is attributed to a proper 
rent suit under the Bengal Tenancy Act. The first question 
of law formulated above, must, consequently be answered in 
the affirmative. 
(1) (1801) I. L. B, 29 Calc. 219 (3) (1904) I. L; B. 31 Calo. 550. 
(2) (1894) 3 C. W. N. 604. (4) (1906) 8 C. L. J, 470 ; I. L. R, 33 Calc. 566, 

(6) (1908) I L. R. 86 Cale. 787. s 
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In so far as the second question is concerned, the answer 
must depend on the true construction of sections 159 and 161 of 
the Bengal Tenancy Act. The Court of appeal below has held 
that it is competent to the auction-purchaser to annul any one 
in a series of incumbrances, leaving untouched a superior incum- 
brance immediately subordinate to the interest acquired by him 
at the auction sale. In our opinion, this view is obviously 
untenable. The whole object of the reservation of a power in 
the auction-purchaser to annul incumbrances is to enable him to 
get rid of a subordinate interest the holder whereof may intercept 
the rent which would otherwise be legitimately payable to him. 
If, however, the purchaser is content to leave untouched the 
tenure holder immediately subordinate to the interest acquired 
by him, there is no intelligible principle upon which he should 
be allowed to annul incumbrances of an inferior grade. Indeed, 
if he were allowed to doso, the consequences might be very 
anomalous. To take one illustration, suppose that under a ` 
zemindar X, we have a succession of subordinate tenures A, B, C, 
D. X, in execution of a decree for rent against the holder of A, 
sells up his tenure, which is purchased by Y. If Y annuls C, 
but not B, what is the position of the latter? He is liable to Y 
for rent, but cannot recover any rent from the holder of C whose 
interest has been annulled, or from the holder of D with whom 
he has no privity. It is manifest that if Y chooses to exercise 
his power to annul any incumbrance at all, he must begin with B 
and may proceed downwards as far as he chooses, but he cannot 
select arbitrarily any link in the chain and destroy it, while he 
allows those above it to remain unaffected. In our opinion, 
the view taken by the Court of appeal below cannot be sup-: 
ported, and the second question.of law formulated above must 
be answered in the negative. 

The result, therefore, is that these appeals must be allowed, 
the decrees of the Courts of appeal below set aside, and the 
cases remanded to them, to determine whether the howla which 
intervenes between the osat taluk and the osat howla has been 
duly annulled ; if this is answered in the affirmative, the suit 
must fail; if in the negative, the suit must be decreed. The 
parties will beat liberty to adduce evidence to elucidate this 
particular point. The costs of this Court in both the appeals 
will abide the result. 

We observe that one of the appeals was heard by the 
Subordinate Judge of Khulna, and the other by the District 
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Judge of Jessore. It is obviously desirable that as only one 
question of fact remains to be determined, both the appeals 
should be heard by the same officer. We, therefore, direct that 
both the remanded appeals be transferred to the file of the 
District Judge of Khulna for disposal. 

B. M. Appeals allowed ; cases remanded. 
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Before Mr. Justice Holmwood and Mr. Fustice Chatterjee. 
SYED HASAN MUSTABA AND OTHERS 


v 


MATBAR MAHTO AND OTHERS." 


Rent, suit for, maintainability of — Registered proprietor— Unexpunged registered 
mortgages-—Bengal Tenancy Act (VIII of 1885), Sec 60—Land Regis- 
tration Aot (VII of 1876 B. C.), Sec 96, 


Section 60 of the Bengal Tenancy Act, read with section 26 of the Land 
Registration Act, is no bar to a suit for rent by a registered proprietor in the 
face of an unexpunged entry in the register in the name of a former 
mortgagee, 


Appeals by the Plaintiffs. 

Suits for rent. 

The facts of the cases appear sufficiently from the judgment. 
Babu Foges Chunder Dey for the Appellants. 

Babu Lachmi Narain Singh for the Respondents. 

The judgment of the Court was delivered by 


Holmwood J.—The question of law which arises in this case 
is, when reduced to its simplest terms, merely this, whether a 
registered proprietor can sue for and obtain a decree for rent, in the 
face of an unexpunged entry in the register in the name of a 
former mortgagee. We need only point out that there is nothing in 
section 60 of the Bengal Tenancy Act which acts as a bar to 
such a suit and decree. It is true that the defendants tenants 
might plead an acquittance from the registered mortgagees 
against the recorded proprietors, but they do not do so in this 
case. It is found and does not appear to be disputed that the 
mortgagees have no present interest in the property and that the 
plaintiffs proprietors aré in sole possession. A purely technical 
bar is pleaded under section 60 of the Bengal Tenancy Act and 
under that section the registered proprietor is clearly entitled to 
sue and is entitled to a decree for the rent. The tenants produced 


- * Appeals irom Appellate Decrees Nos. 272 and 495 to 507 of 1907, against 
the deorees of A Mellor, Esq, District Judge of Saran, dated the 8th November 


1906, confirming those of Babu Kamala Pershad, Munsiff of Sewan, dated the 
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OWE, no receipt such as.is contemplated by section 60, so that there 

1909. can be no defence to the plaintiffs’ suit. The Short Notes from 

Syed ea Mistbs the Calcutta Weekly Notes is not any authority, but so far as 
atone ants appears from the summary it has no application tothis case. As 
ee - regards the cases cited by the learned Judge of the lower Court 
MK thecase of Hem Chunder v. Rajah Sir Sourindra (1) seems to us 

to rather favour the plaintiffs’ contention and the judgment of 

Mr. Justice Geidt in Sadhu Charan v. Kadftka (2) is not upon 


this point at all and has no bearing on the question before us. 


A =) It is contended that there is a provision under section 26 of 
TE Land Registration Act for the expunging of the name of a mort- 
SEE a d i gagee after redemption and no doubt it would have been and 
— still is the proper course to the plaintiffs to see that the mort- 


gagees names are expunged; that there is no such penalty 
attaching to this omission as is sought to be read into section 60 
of the Bengal Tenancy Act. 
The appeals must, therefore, succeed and the judgments and 
decrees of the lower Court are discharged with costs. 
The case will go back to the Court of first instance for a 
determination of the other issues raised in the case. 
. The stamp-fee to'be refunded, the decision on the prelimi- 
nary issue being set aside. 
A. T. M. 4 Appeals allowed : cases remanded, 
(1) (1898) 5 O. W. N. 482. ` — (2) (1904) 8O. W. N. 698. 


Before Mr. Fustice Harington and Mr. Justice Chatterjee. 
; CHOWDHURY MAHADEO PERSHAD 


C1VIL, a) 


1909. - - MATHURA TANTI. 
ban a 
December, 8. Possession, suit for—Acoretion—Regulation KI of 1826, See, 4— Holding of tenant. 


—Á 


Tie rule that when it i» onoe admitted that the plaintiff was the landlord, 
then prima facie all the land belonged to him and he was entitled to possession 
of it till the-contrary oould be proved by those who claimed some title to the 
: land, is not applicable when on the plaintiff landlord's own showing the state 
of things was such that the land would be presumed to fall under section 4 of 
Regulation XI of 1825 and to be an accretion of the jote of the defendant. 


Appeal by the Plaintiff. 
. Suit for possession of land as plaintiff's zerait. 
The facts of the case and arguments appear sufficiently from 


the judgment. 


* Appeal from Appellate Decree No. 2212 of 1907, against the decree of 
^ "H.E Ransom, Eeq.. District Judge of Durbhanga, dated the 13th June 1907. 
reveising that of Mr. K. Taquia Jan, Munsif of Madhubani, dated the 


81st January 1907. 
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Babu Kulwant Sahay for the Appellant. ] 
Moulvie Muhammad Mustafa Khan for the Respondent. 


The judgment of the Court was delivered by 


Harington J.—This is an appeal froma decision of the 
District Judge reversing a decision of the Munsiff who decided 
in favour of the plaintiff. The suit was one for possession of 
Jand which the plaintiff alleged to be his zerait land and the 
substantial point that is taken in appeal isthis: That the 
learned Judge placed the onus of proving that the land was 
zerait ou the plaintiff, whereas, it is contended by the learned 
vakil, that he ought to have placed it on the defendant. His 
argument being that when it is once admitted that the plaiatiff 
was the zemindar, thei Prima facie all the land belonged to him 
and he was entitled to possession of it till the contrary could be 
proved by those who claimed some title to the land: In this 
case it appears from the judgment of the Court of first instance 
that the land in question was situated on the western boundary 
of the defendant's holding. The dhar of the river Kamla on the 
western boundary is what the plaintiff now claims. It has now 
silted up. It appears to me that whatever may be said as to the onus 
of proof, when the plaintiff admitted that the land was part of 
the silting up of the bed of the river Kamla and when it was 
proved that Kamla formed the western boundary of the 
defendant's holding and this land lay along the defendant's 
boundary, it would under Regulation XI of 1825 be presumably 
part of the defendant’s holding. Section 4 says “land gained 
by gradual accession whether from the recess of a river or of 
the sea, it shall be considered an increment to the tenure of the 
person to whose land or estate it is thus annexed." 

Jt appears to me that the question of onus does not arise 
very clearly in this case because on the plaintiff's own showing 
the state of things was such as the land would be presumed to 
fall under that section and to be an accretion to the jote of 
the defendant. It is alleged that the landis part of the bed of 
the river and that is the land in dispute. I think the defendant 
is clearly entitled to the land which formed part of his jote. 

I, therefore, think that the District Judge is right and we 


dismiss the appeal with costs. 
A. T. M. Appeal dismissed. 
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Before Mr. Fustice Mookerjee and Mr. Yustice Carnduf. 
DHANU RAM MAHTO 


V. 


MURLI MAHTO AND OTHERS.” 


Adjournment conditional upon payment of costs —Dismissal of suit for inability 
to pay costs— Evidence on commission taken and on reoord— Verits, adjudi- 
cation of the suit, on, if timperatice—Opportunity to adduce eridence— 
Hicidence on commission, tender of, if necessary — Laches— Practice— Cicil 
Procedure Code (Act XIV of 1882 ), eos. 158, 389, 390, 


In the moffusil Courts the deposition of a witness examined on commission 
is treated as evidence in the case even though it has not been formally tendered. 

Man Gobinda Chowdhwriy Shashindra Chandra Chowdhury (1), referred to. 

This practice is not only perfectly consistent but is also in striot accordance 
with the provisions of the Code on the subject. Where the cironmstances 
mentioned in section 890 of the Code of Civil Procedure {Act XIV of 1882) 
which would exolude the deposition of a witness taken on commission from 
being read as evidence in the nuit do not exist, there i8 no reason why the 
deposition should be formally tendered before it can be treated as evidence in 
the cause. There is nothing in prinoíple which makes it obligatory upon a 
party to tender ta deposition formally at the trial. In the absence of any 
statutory rule that notice of intention to use a deposition at the trial should be 
given, this formality should not be insisted upon. The deposition forms part 
of the record and either party may use it, 


Andrews v. Graves (2), Park v. Willis, (3) referred to. 


The Court is oompetent, in granting an adjournment, to make an appro- 
priate order for costs; the second paragraph of section 166 of the Code gives 
the Court ample discretion as to the partioular directions to be given in the 
matter of costs occasioned by the adjournment. 

In the circumstances of this case, the Court might have adjourned the 
case to a subsequent date and made the hearing on that date conditional upon 
the payment of costs before that date. Such an order would have enabled the 
plaintiff or his legal adviser to comply with the order for costs, In the circum- 
stances of this case, sufficient opportunity was not given to the plaintiff to 
enable him to carry out the order of the Court and to produce his evidence. 


Appeal by the Plaintiff. 

Sait for declaration of title to immovable property and 
to restrain the defendants from enforcing a mortgage which 
they claimed to hold thereupon. 

* Appeal from Appellate Decree No. 1882 of 1707, against a decision of 
H. E. Ransom, Brg, Distriot Judge of Durbhanga, dated the 3rd April 1907, 


Afüirming the decision of Babu Ambica Charan Dutt, Subordinate Judge of 
Durbhangsa, dated the 6th February 1907. 


(1) (1907) J. L. R. 35 Calo. 98. 
(2) (1870) 1 Dillon 108 ; 1 Fed. Cases 894. 
(8) (1808) 1 Oranch C. O. 857 ; 18 Fed. Cases 1108. E 
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The facts of the case appear from the judgment. 

Babu Shorosht Charan Mitra for the Appellant. 

Babu Digambar Chatterjee for the Respondents. — 

C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J.—The plaintiff appellant commenced the 
action out of which the present appeal arises for declaration of 
his titleto immovable property and to restrain the defendants 
from enforcing a mortgage which they claimed to hold 
thereupon. The suit was instituted so far back as the 18th May 
1903, and up to the present time it has not been heard on the 
merits. The plaintiff had at one stage of the suit obtained an 
order for the examination of a witness upon commission. That 
witness was duly examined and the Commissioner made his 
return. Whenthe case came on for trial before the Subor- 
dinate Judge, the evidence taken on commission was on the 
record but as the witnesses who were to be examined in Court 
were not in attendance, an application was made on behalf of the 
plaintiff tor adjournment. The Subordinate Judge made the 
grant of the application conditioual upon the immediate payment 
of the costs of the defendant. The plaintiff was unable to 
carry out the order of the Court and the suit was dismissed. 
An appeal was then preferred to the District Judge, but it was 
dismissed by him under section 531, Code of Civil Procedure. 
The plaintiff has now appealed to this Court and on his behalf 
the decision of the Court below has been challenged on two 
grounds, namely, frst, that as the evidence taken on commission 
was on the record, the suit ought not to have been dismissed 
without an adjudication on the merits, and, secondly, that the 
Court of first instance ought to have allowed him an oppor- 
tunity to produce his other evidence. In answer to the first 
contention, it has been argued by the learned vakil for the 
respondent that as the plaintiff did not tender the deposition in 
evidence, the Subordinate Judge was not bound to consider it ; 
and in answer to the second contention it has been suggested 
that the plaintiff was guilty of laches and was not entitled to any 
consideration from the Court. 

In support of the first contention, reliance has been placed 
on behalf of the appellant upon the decision of this Court in 
Dwarkanath Dutt v. Ganga Dayi (1), Stiuthers v. Wheeler (2) 
and Mstarint Dassee v. Nundo Lall Bose (3) which show that 
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in order to make a deposition taken on commission available for 


purposes of the trial it is not necessary formally to tender it in 
evidence. On the other hand, in support of the contention of 
the respondents, reliance has been placed upon the cases of 
Kusum Kumari Roy v. Satya Ranjan Das (1) and Hemanta 
Kumari v. Banku Behari Sikdar (2) in which it was ruled that 
the deposition of a witness examined on commission does not 
become evidence in the suit until the same has been tendered 
and read as evidence by the party on whose behalf it has been 
taken. We observed that in the cases upon which reliance is 
placed on behalf of the respondents, the view of the Court was 
based upon the practice which has prevailed for many years 
past on the Original Side of this Court. On the other hand, 
as was pointed out by this Courtin the case of Man Gobinda 
Chowdhurt v. Shashindra Chandra Chowdhury (3) the practice 
in the muffasil Courts has been precisely in the opposite 
direction. There can be no doubt that in the muffasil Courts 
the deposition of a witness examined on: commission is 
treated as evidence in the case even though it has not been 
formally tendered. In our opinion, this practice is not only 
perfectly consistent, but also in strict accordance, with the pro- 
visions of the Code on the subject. Section 389 of the Code of 
1882 provides that after the commission has been duly executed, 
it shall be returned together with the evidence taken under it 
to the Court from which it issued and the commission, the 
return thereto and the evidence taken under it form, subject to 
the provisions of section 390, part of the record of the suit. 
Section 390 to which reference is made, then provides that 
evidence taken on commission shall not be read as evidence in 
the suit without the consent of the party against whom the 
same is offered unless the person who gave the evidence is 
beyond the jurisdiction of the Court or dead or unable from 
sickness or infirmity to attend to be personally examined or 
exempted from personal appearance in Court, or the Court in its 
discretion dispenses with the proof of any of the circumstances 
just mentioned and authorises the evidence of any person being 
read as evidence in the suit notwithstanding proof that the 
cause for taking such evidence by commission has ceased at the 
time of reading the same. Where, therefore, as in the case 
before us the circumstances mentioned in section 390 which 


would exclude the deposition from being read as evidence in the 


(1) (1903: I, L. R. 80 Oalo. 999 at. 1008. : 
(2) (1905) 9 O. W, N, 794, (3) (1907) I. Ta. R, 35 Calc. 28, 
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suit do not exist, there is no reason why the deposition should 
be formally tendered before it can be treated as evidence in the 
cause. No doubtit may be plausibly suggested, as indeed it 
has been suggested by some writers, that the mere fact that the 
deposition forms part of the record does not make it evidence, 

because everything that is on the record may not be ex idence 
in the suit till it has been made evidence in the manner contem- 
plated by law. That may be so, but the analogy has no 
application to the case before us. Here the deposition has been 
taken by a duly authorised Commissioner ; the parties had the 
opportunity to appear and examine and cross-examine the 
witness as contemplated by law ; there is no suggestion that the 
commission has not been duly executed and returned; nor is 
there any room for suggestion that circumstances may exist 
which would exclude the deposition from being used as 
evidence under section 390. Under circumstances like these, it 
would be, in our opinion, an idle formality, not contemplated 
by the Code, to require that the deposition must be formally 
tendered in evidence. The practice of the muffasil Courts, 
as pointed out in the'case of Man Gobinda Chowdhurt v. 
Shashindra Chandra Chowdhurt (1), is entirely consistent with 
the provisions of the Code and there is no reason why we should 
substitute for it a practice which has grown up on the Original 
Side of this Court. We do not think it can rightly be suggested 
that thereis anythiug on principle which makes it obligatory upon 
a party to tender a deposition formally at the trial. No doubt, if as is 
provided in the English Rules of the Supreme Court 1883, Order 
37, Rule 24, there were any statutory rule that notice of intention 
to use a deposition at the trial should be given, the practice must 
be regulated accordingly. But in the absence of any similar provi- 
sion in our Code of Procedure, we do not see why we should insist 
upon this formality. The deposition forms part of the record 
and either party may use it. If the opponent of the party who 
relies on the deposition has any objection to its admissibility, it 
is open to him to urge that point. But we do not see that there 
is upon principle any necessity to tender the deposition in evi- 
dence. That there is no real question of principle involved 
in the matter, would appear from the circumstance, that under 
other systems of law, the practice which is followed in our 
muffasil Courts has been adopted ; for instance in the American. 
Federal Courts, it is not necessary for a deposition duly taken, 
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on commission to be tendered in evidence : It is treated as already 
part of the record and may be used at once by either party. 
[Andrews v. Graves (1), Park v. Willis (2).] In our opinion, we 
ought to adhere to the practice which prevails in the muffasil 
Courts, and according to that practice, there is no question that 
the deposition in this case ought to have been considered by the 
Subordinate Judge. The first point taken on behalf of the 
appellant must consequently prevail. 

As regards the second point taken on behalf of the appellant, 
itis contended that under section 156 of the Code of 1882, it 
was not open to the Subordinate Judge to make the order for 
adjournment conditional upon the immediate payment of costs. 
It is suggested that if in the opinion of the Subordinate Judge 
an adjournment was necessary in the interests of justice, the 
object of the grant of an adjournment ought not to have been 
defeated by the imposition of an order for costs, inability to 
comply with which would nullify the very object which the 
Court had in view. In our opinion, there is no foundation for , 
the broad contention that the Court could not make an appro- 
priate order for costs; the second paragraph of section 156 
clearly gives the Court ample discretion as to the particular 
directions to be given in the matter of costs occasioned by the 
adjournment. At the same time, we are of opinion that in the 
circumstances of this case, the Court might have adjourned the 
case to a subsequent date and made the hearing on that date 
conditional upon the payment of costs before that date. Such 
an order would have enabled the plaintiff or his legal adviser to 
comply with the order for costs. We are of opinion, therefore, 
that sufficient opportunity was not given to the plaintiff to enable 
him to carry out the order of the Court and to produce his 
evidence. 

The result is that this appeal must be allowed, the decrees 
made by the Courts below discharged and the case remitted to 
the Court of first instance to be tried on the merits. Both 
parties will be at liberty to adduce evidence in support of their 
respective claims. . 

As regards the costs of this appeal, they must abide the 
result, but there will be no order for costs in the lower appellate 
Court. The costs in the Court of first instance up to this stage, 
as also after the remand will be in the discretion of that Court. 

B. M. Appeal allowed. 


(1) (1870) 1 Dillon 108 ; 1 Fed. Oases 895 
(2) (1806) 1 Cranch O. O. 857; 18 Fed. Cases 1108. 
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CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Justice Leunon. 
AGHORA KUMAR GANGULI 


v. 
MAHOMED MUSA." 


Decree, amendment. of—High Court, power of—Dirision Benoh—Samea Judges— 
Leare to appeal to His Majesty in Oouncil— Amendment after grant of leare 
—Deores of lower Court—Oonfirmation in appeal—Civil Procedure Code 
(Aot V of 1908), Sse 152, Order XLV, Rule 18. 

An application for amendment of a deoree need not be made to a Court com- 
posed of the same Judges who heard the appeal. The settled practice of the 
High Court is to allow applications of this character to be made to the Division 
Benoh in eharge of the group to whiob belongs the case, 

Order 45, R. 13 of the Civil Procedure Code. does not restrict the operation 
of seotion 152. The High Court may amend a decree even after leave has been 
granted to appeal to His Majesty in Council, more so where the transcript 
record bas not been sent to England. 

Itis settled law that after a deoree has beeu confirmed, reversed or varied 
in appeal, the deores of the appellate Court is the ultimate and only decree 
in the case. If an amendment is to be made, the application must be to the 
appellate Court and not to the Court below. 


Muhammad Sulaiman v. Muhammad Yar Khan (1) and Shiralal Kalidas 
v. Jumaklal (2) followed. 

Application by the defendant appellant for amendment of 
the decree drawn up in Appeal from Original Decree No. 476 
of 1908. 


The material facts and arguments appear from the judgment. 

Babus Mahendra Kumar Mitra and Chandra Sekhar Banerji 
for the Petitioner. 

Babu Tarini Das Banerji for the Opposite Party. 


The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to amend the 
decree of this Court in appeal from Original Decree No. 476 of 
1908. The appeal was heard by a Division Bench in May and June 
last, and on the 16th June, the appeal was allowed, the decree 
of the lower Court set aside, and the suit dismissed. It was 
further directed that the plaintiff respondent should pay to the 


* Civil Rule No 9889 of 1909, for amendment of decree in Appeal from 
Original Decree No. 476 of 1908. 
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defendants Nos. 2, 3 and 4, the then appellants before this Court, 
the costs incurred by them in the lower Court. These costs 
were not specified in the decree of this Court, but had been 
set out in the decree of the lower Court which to this extent, 
was thus incorporated by implication. In that decree, however, 
by a clerical error, the amount of costs incurred by the second 
and third defendants stated to be Rs. 684-8-6 pies, whereas it 
“ought to have been Rs. 1,549-12-6 pies. So far as the fourth 
defendant was concerned, the costs payable to him, had been 
inaccurately stated to be Rs. 1,310, instead of Rs. 1,310-10 annas. 
The petitioners now ask that the decree of this Court, in so far 
as it incorporates by reference the decree of the Court below, 
may be amended so as to enable them to recover from the 
plaintiff the correct amount of costs. The learned vakil who 
has appeared to show cause has not cballenged the accuracy of 
the allegations of the petitioners, but has contended that the 
Rule ought to be discharged on three grounds; namely, first, 
that the Court as now constituted has no jurisdiction to entertain 
the application, inasmuch as the original appeal was heard by 
Mr. Justice Chitty and Mr. Justice Carnduff; secondly, that 
inasmuch as leave has been granted to the plaintiff to appeal 
to His Majesty in Council it is no longer competent to this 
Court to amend the decree ; and ż4irdly, that the application for 
amendment, if maintainable, at this stage, ought to be made to 
the Court below by which the decree in which the error is con- 
tained, was drawn up. In our opinion, ihere is no substance 
in any of these contentions. 

So far as the first point is concerned, reliance has been 
placed upon section 152 of the Code of 1608 which provides 
that clerical errors or arithmetical mistakes may be corrected 
by the Court either of its own motion or on the application of 
parties. This does not mean that the Court to which the 
application is made for amendment must necessarily be composed 
of the same Judges as thcse who heard the appeal. The settled 
practice of this Court has been to allow applications of this 
character to be made to the Division Bench in charge of the 
group to which belongs the case the decree in which is sought 
to be amended. Ifthe provisions of the Code relating to appli- 
cations for review of judgment are contrasted with the pro- 
visions contained in section 152, and it is observed how sec- 
tion 114 is, in this respecr, controlled by Order 47, Rule 5, it 
becomes obvious that the Code expressly provides for certain 
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applications to be made to the identical Judges who heard the 
original suit or appeal, and made the decree. The first objection 
cannot consequently be supported. ; 


So far as the second contention is concerned, it is equally 


groundless. Our attention has been invited to Order 45, Rule 13, 
of the Code and it has been suggested that our powers in respect 
of cases in which leave to appeal to His Majesty in Council has 
been granted, are restricted to the operations specified in that 
order: This argument, however, overlooks the fact that sec- 
tion I52 expressly provides that an order for amendment may 
be made by the Court at any time. We areu nable to accept the 
suggestion that these words are restricted in their operation in 
any way by Order 45, Rule 13. It may further be pointed out 
that leave has been granted to appeal to the Judicial Committee 
but the transcript record has not yet been sent to England. This 
Court, therefore, still retains jurisdiction over the matter. The 
second objection thus completely fails. 

So far as the third contention is concerned, it is opposed to 
all the authorites in this as well as in other High Courts. It is 
now well-settled that if the decree of the Court below is con- 
firmed, reversed or varied on appeal, the application for amend- 
ment has to be made to the appellate Court, the decree of which 
Court is the ultimate and the only decree in the case. In 
support of this proposition, it is sufficient to refer to the 
cases of Muhammad Sulaiman Khan v. Muhammad Yar Khan (1), 
Shivalal Kalidas v. Fumblal (2) and Rameswar v. Bhaba (3) 
where all the authorities on the point are collected. Our 
attention was however invited to the decisionsin  Zunwaree 
Chand Thakoor v. Muddan Mohun Chuttoraj (4), Mirza Akbur 
Alt v. Mullick Mukhdoom Buksh (5) and McEllister v. Biggs (6), 
where it was ruled that when it is alleged that there are clerical 
errors in the decree of the first Court, or of the lower appellate 
Court, the proper remedy is to have the decree amended in 
that Court and not to prefer an appeal merely to get the decree 
rectified. That principle has obviously no application to the ques- 
tion now raised before us and the third ground must consequently 
be overruled. 

The result, therefore, is that this Rule must be made absolute 
and the decree amended so far as the costs recoverable by the 


- (1) (1888) I. L. R. 11 All, 276. . (4) 1878) 21 W R. 41. 
(2) (1898) I. L. B. 18 Bom. 642. (5) (1875) 25 W. R. 63. 
(8) (1909) 11 C. L, J. 81. (6) (1883) 8 App. Cas, 314 317). 
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defendants Nos 2, 3 and 4 under the decree of the Court of first 
instance are concerned. The petitioners are entitled to the costs 
of this Rule. We assess the hearing fee at two gold mohurs. 


N. K. B. 


Rule made absolute ; decree amended. 


Before Mr. Justice Brett and Mr. Fustice Sharfuddin. 
SREENATH CHANDRA PRAMANIC 


V. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Couri-fens Aot VILI of 1870), Sao. 7 (4), (e) — Raoird of rights and settlement of 
Jair rent suit for anandinant, Court-fees— Valuation of suit — Court-feos on 
deolaratory suit — Advalorem fees. 


The Court-fees payable on a plaint for am?ndment of a recor l-of-rights 
and for settlement of fair rents, must be determined under section 7 (4), (0) 
of the Court-fees Act, by the amount at which ‘the reliefs sought nre valued and 
not at the sum of ten rupees required for a declaratory decree. 


Rule obtained by the Plaintiff. 


The plaintiff instituted a suit in the Court of the Munsiff 
of Tamluk for settlement of fair rent on alteration of the record 
of rights. He valued che suit at Rs. 18-7 and piid an advalorem 
Court-fee. The plaint was registered oa 3rd March 1909. Subse- 
quently on the 25th July 1909, the Munsiff at the instance of 
the defendant held that “as the suit contains a prayer for setting 
aside the £Aafian entries, the Court-fee payable for that relief 
is Rs. ro and he directed the plaintiff to put in the deficit fees. 
Thereupon the petitioner obtained the present Rule. 

Babu Hara Chandra Chakravarti for the Petitioner. 

No one appeared for the Opposite party. 

The following judgment was delivered by: 


Brett J-—No one appearing for the opposite party, we think 
that these Rules must be made absolute. The order of the lower 
Court appears to be incorrect, having regard to the provisions 
of section 7, sub-section (4) clause (c) of the Court-fees Act, 
In these suits, not only is a declaratory decree sought but conse- 
quential relief by amendment of the record-of-rights is also asked 
for. In such cases, the Court-fees, in terms of that section, must 
be determined by the amounts at which the reliefs sought are 


*Civil Rules Nos. 3605 to 3807 oE 1909, agatnst the order of the Munsiff 
of Tamluk, District Midnapore, 
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valued by the plaintiffs and not at the sum of ten rupees required 
for a declaratory decree. We, therefore, direct that the order 
complained of be set aside and the cases sent back to the lower 
Court for re-admission after it has determined the amounts at 
which the reliefs sought are to be valued and after the institution 
fees on those valuations have been paid. We make no order 
as to costs. 


N, K, B. Rule made absolute. 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
ABBAS KHAN AND OTHERS 


v. 
NIBARANI DASSI AND ANOTHER," 
“Decree, amendment of, by first Court, after being affirmed on appeal and after 


dismissal of sacond appeal under Seo, 551 C. P. C.—Oivil Procedure Qodo 
(Aot V of 1908), Seo. 152. 





A Oourt of first instance has no jurisdiction to amend a decree on the 
ground that it does not accord with the jndgment when such decree has been 
affirmed on appeal by the Subordinate Judge and an appeal against the appellate 
decree has been dismissed by the High Court under section 551 of the Oode 
of 1882. The only Qourt competent to amend the decree isthe High Court. 
Section 152 of the Code of 1903 has not in this respect altered the law. 

Uma Sundari v. Bindu Baskini (1) and arte Kumar -y. Mahomed 
Musa 12) followed. 

Bapu v. Vajir (3) not followed. 


Rule obtained by the Judgment-debtor objector. 
Application for amendment of the decree. 


Babus Umakah Mukerjeeand Kulwant Sahay forthe Petitioner, 
Babus Shib Chandra Pahtand Fadu Nath Kanjilal for the 
Opposite Party. 


. The judgment of the Gi was dolana by. 


Mookerjee J.— We are invited in this Rule to set aside an 
"order of the Court of first instance for amendment of the decree 
in a mortgage suit, made on the 19th January 1906. "That decree 
'was confirmed on appeal to the Subordinate Judge on the 9th 
May 1907. A second appeal was then preferred to this Court, 
but was dismissed on the 26th November 1907, under section 551 
',of the Code of 1882, Jn the decree of the Munsiff, which was 


* Civil Rule No. 8565 of 1909, against the order of 8. P. Pan Esq. 3 Munsift 
Serampore, dated the 17th July 1909. 
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thus ultimately affirmed, the property directed to be sold was 
described as the dwelling-house of the defendants excepting 
IO cottahs of proffer land. When the decree-holder applied for 
execution, the judgment-debtors objected that the decree was 
not in accordance with the judgment and, ought not to be 
executed. The decree-holder thereupon applied to the Subordi- 


nate Judge on the 21st March 1908 for amendment of the 


decree. The Subordinate Judge, however, thought that he had 
no jurisdiction in the matter and directed the decree-holder to 
apply to the Court of first instance. When the matter came to 
be placed before that Court, the defendants objected that the 
only Court which had jurisdiction to deal with the question was 
the High Court. The Munsiff, however, overruled this objection 
on the ground that under section 152 of the Code of 1908 he 
had jurisdiction at any time to correct the decree. He then 
considered the matter on the merits and directed the decree to 
be amended. The effect of the amendment was to describe the 
property to be sold as the dwelling-house of the defendants 
beyond the private lane which joins ‘Dey Lane’ with the Grand 
Trunk Road, 

The validity of the order of the Munsiff has been ques- 
tioned before us by the learned vakil for the defendant on two 
grounds; namely frst, that the Munsiff had no jurisdiction to 
deal with the matter; and secondly, that on the merits, the 
order cannot be supported. In our opinion it is not necessary 
to deal with the second point inasmuch as the Rule must be 


made absolute on the first ground. 


Section 152 of the Civil Procedure Code of 1908 provides 
that “clerical or arithmetical mistakes in judgment, decrees or 
orders or errors arising therein from any accidental slip or 
omission may at any time be corrected by the Court either 
of its own motion or on the application ofany of the parties. 
But though it is open to the Court under this section to amend 
a judgment, decree or order at any time, it is manifest that the 
judgment, decree or order, when it is amended, must be in full 
Operation and has not become merged in or cancelled by the 
decree of a superior Court of appeal. Now it is well settled, that 
when an appeal has been preferred from-a decree of a Court-of 
first instance and the decree of that Court has been affirmed, 
reversed or varied by the appellate Court, the first decree is 
superseded by the decree of the appellate Court, and the only 
decree which is capable of amendment is the appellate decree; 
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Mahommed v. Mahommed (1), Aghora Kumar v. Mahomed Musa(2). OIvIL. 
It is clear, therefore, that the Munsiff had no jurisdiction in 1910, 
the matter. The question, now arises whether the Subordinate 
Judge had jurisdiction to make the amendment. As already 
stated, an appeal against the decree of the Subordinate Judge l 
was preferred to this Court and it was dismissed under section Novkerjes, J. 
ssr of the Code of 1882, Consequently upon the authority of m 
the decision of this Court in Uma Sundari Devi v. Bindu Bashint 
Chowdhrant (3) which accords with the cases of Muntshami v. 
Munisham:i (4) and Asma Bibi v. Ahmad Husain (5), it is this Court 
“which has jurisdiction to make the amendment. A contrary view, 
no doubt, was taken by the High Court of Bombay in Bapu v. 
' Vafir (6) but that decision has never been followed in this Court. 
The result, therefore, is that this Rule must be made absolute 
and the order of the Munsiff discharged. 
We may add that the opposite party, will be at liberty 
to make an application to this Court for amendment of the 
"decree which has been affirmed by the Subordinate Judge and 
upheld by this Court; if such an application is presented to us, 
appropriate orders will be passed thereupon. The record will 
be retained in this Court for the present. 
Under the circumstances of the case, we make no order as 
to costs. 


d 
Abbas Khan 
v. 
Nibarani Dassi, 





B. M. Rule made absolute. 
(1) (1888) I. L. R, 11 All. 267. (4) (1898) 1 L. R. 22 Mad. 298. 
(2) (1909) 11 O. L J. 155. (5) 11908; 28 All. W. N. 109, 
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BALARAM DAS." PINE. 
Code of Civil Procedure (Act V of 1908), O. 47, R. T— Review, ordar, granting— 1909. 
Appeal, scope of — Civil Procedure Code (Act XIV of 1882), Seo, 373, — 
December, £0. 
When an appeal has been preferred under O. 47, R.T, Civil Procedure Code, —— 


against an order granting an application for review of judgment, if it is 
established that the application is barred by limitation or was presented toa 
Judge who had no jurisdiction to deal with it, the Court of appeal is bound to 
reverse the order. The powers of the appellate Court in such an appeal are 
strictly limited to the grounds upon whioh alone an appeal is competent. 
When a plaint is amended by the omission of certain parties and prayer 
clauses in response to an objeotion that the suit as framed is bad for misjoinder 
© Ofvril Rule No. 3353 of 1909, against an order of B. V. Nicholl, Esq., 


` District Judge of Rungpóre, dated 10th August 1909, affirming an order of 
Moulvie Ali Ahmad, Subordinate Judge of Rungpore, dated 22nd May 1909. 
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of pirties-and causes of action, leve under section 873, Oivil Procedure Code 
entitling the plaintiff to institute fresh suit against the omitted parties need 
not be expressly reserved. A second suit brought without such leave is not 
open to objection under section 873 of the . ivil Procedure Code. 


Rule obtainted by the Defendants objectors. 

Application for review of judgments. 

The facts are set forth in the judgment. 

Babu Siba Prasanna Bhattacharja for the Petitioners. 

Babu Satis Chandra Ghose for the Opposite Party. 

The judgment of the Court was delivered by 

Mookerjee J.—We are invited in this Rule to set aside an 


order of the Court below in affirmance of an order of the Court 
` of first instance granting an application for a review of judgment, 
. It appears that on the 31st March 1908 an order was made 


in the original suit by which an application for amendment 
of pleadings was granted. The application stated that certain 
parties and the claim to recover certain parcels of land against 


. them had been improperly joined with the result that the 


suit as framed was open to objection on the ground of misjoinder 
of. parties and causes of action. The plaintiff consequently 
prayed that the plaint might be amended by the omission of the 
names of those persons and the prayer for recovery of possession 
of several parcels of land. There was also a prayer that the 
plaintiff might be granted leave to bring a separate suit upon 
the same cause of action in respect of the claim, improperly 
joined and sought to be withdrawn. The order recorded 
however was that the plaint might be amended and no express 
mention was made of any permission granted to the plaintiff 


to ‘bring a separate suit. Subsequently the plaintiff commenced 


a new action against the parties they omitted from the original 
litigation, in respect of the properties for which the claim 
had been withdrawn. Objection was taken by the defendants 


‘on the ground that as liberty had not been reserved to the 


plaintiff to bring a fresh suit, the action was barred ‘under 


" section 373 of the Code of 1882. The plaintiff therefore applied 


on the 13th March 1909, for a review of the original order. 
This was granted on the 22nd May 1909, by the successor in 
office of the Judge who had made that order. : The defendants 
forthwith appealed to tbe District Judge under Order 47, Rule 7, 


` ofthe Code‘ of 1908. He held that the order of the Court, of 


first instance interpreted as an order granting an application 
for a review of judgment could not be supported, firsh because 


- 
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the application for review had been made to the successor in 
office of the Judge who had made the order in the first instance ; 
and, secondly, because the application was barred by limitation. 
The learned District Judge, however, although he took this 
view, did not proceed to set aside the order. He held that the 
order might have been made by the Court of first instance 
if an appropriate application had been made under section ISI 
of the Code of 1908, and the Court had been invited to exercise 
its inherent powers. In this view, the District Judge ultimately 
dismissed with costs the appeal presented to him. We are now 
invited to set aside this order on the ground that for the reasons 
stated in the judgment of the District Judge, the order .of 
the Court below cannot be maintained. This position has not 
been seriously contested on behalf of the opposite party, and 
in our opinion, the view taken by the District Judge cannot 
be supported. Under Rule 7 of Order 47 of the Code of 1908, 
an appeal lies against an order granting an application for 
review of judgment on three specified grounds. The jurisdiction 
ofthe Court of appeal, therefore, in dealing with the matter 
under that Rule, is of a strictly restricted nature. As the 
learned District Judge found that the order of the Court of 
first instance was made in contravention of Rule 2 of Order 47, 
and further that the application for review was barred by 
limitation, he ought to have allowed the appeal presented to 
him and discharged the order of the Court of first instance. 
The result, therefore, is that this Rule must be made absolute 
and the order of the District Judge as also that of the Court 
of first instance set aside. 

We may however point out that these proceedings have 
been throughout misconceived. The petitioner for review of 
judgment has proceeded on the assumption that the objection 
“taken to the frame of the second suit:is well-founded. In our 
opinion, there can be no reasonable doubt that the objection 
is groundless. When the plaintiff in the fist suit applied 
for amendment of the plaint by striking out the names of 
certain persons as defendants and the prayer for relief against 
them in respect of certain parcels of land, and when this applica- 
tion was granted, the effect in substance was as if the suit had 
never been commenced against those parties in respect of the 
subject-matter of the litigation. In fact, if. the plaint had not 
been amended and the objection of misjoinder of parties. and 
causes of action had not been removed, the Court might have 
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proceeded under section 54, clause (d) of the Code of 1882, 
read with section 53, clause (5) (#2), and in the event ofa 
rejection of the plaint, a new suit might have been instituted 
under section 56. In this view it would be needless for the 
Court to record an express order reserving liberty to the plaintiff 
to bring a fresh suit. The order for amendment of the plaint 
as recorded was a perfectly correct order, and the plaintiff 
is entitled to maintain the second suit notwithstanding the fact 
that he did not obtain express permission to doso. We think 
therefore that though this rule should be made absolute, there 
ought not to be any order for costs in these proceedings. 

B. M. Rule made absolute. 


CIVIL REFERENCE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 


IN THE MATTER OF KALI PRASANNA CHOWDHURY AND 
. KALI KUMAR CHOWDHURY, MukTEARS." 
Legal Practitioners Act (XVIII of 1879), Seos. 12, 13 (T), 14—Subordinate 
Court, jurisdiction of—High Court, powers of. 


When a muktear has been convicted of any criminal offence implying a 
defect of character, it isthe High Court alone which can take proceedings 
under section 12 of the Legal Practitioners Act. A subordinate Oourt has no 
jurisdiction to initiate proceedings in such & case. 


Quere, whether section 13, cl. (f), applies to such a case, and whether 
section 14 applies to a cage under section 18 cl, (J). 

Reference under section 14 (c) of the Legal Practitioners Act. 

Proceedings against two Muktears. 

The material facts appear from the judgment. 

Babus Mahendra Nath Roy and Surendra Nath Guha for 
the Muktears. 


The judgment of the Court was delivered by 


Mookerjee J.—This is a Reference under section 14 of the 
Legal Practitioners Act in the matter of two Mukhtears, Kali 
Prasanna Chowdhury and Kali Kumar Chowdhury practising in 
the Subdivisional Court at Munshigunj. The learned District 
Judge of Dacca who has made the Reference at the instance of 


* Civil Reference. Nos, 25 and 26 of 1909, made by the District Judge 
ef Dacca. 
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the District Magistrate, is himself of opinion that the Reference 
is not in order. He points out that the Mukhtears in question 
have been convicted under sections 144 and 150, Indian Penal 
Code, and that if on this ground any action has to be taken 
against them, proceedings must be initiated by the High Court 
under section 12 of the Act. The District Magistrate, however, 
appears .to have instituted these proceedings himself under 
section I3 clause (f) of the Legal Practitioners Act. The 
learned District Judge, on the other hand, points out that accord- 
ing to the judgment of Mr. Justice Hill in the case of Purna 
Chandra Pal (1), section 14 of the Legal Practitioners Act does 
not apply to a case in which proceedings have been initiated 
under section 13, clause (f). The learned vakil who appears on 
behalf of the Mukhtears has invited our attention to the deci- 
sion of the Allahabad High Court in the matter of Zhe Petition 
of Muhammad Abdul Hat (2) in which a contrary view appears 
to have been adopted. It isnot necessary for us on the present 
occasion to decide whether section 14 applies to cases covered 
by section 13 clause (f) In our opinion, the present case is 
covered by section 12 and so far as that section is concerned, 
it is obvious that action can be taken by this Court and this 
Court alone. The proceedings before the Magistrate, therefore, 
were without jurisdiction and this Reference is not in order. It 
must consequently be discharged. 

As the papers however have been placed before us, we think 
it desirable that the matter should be referred to the Full Court 


for consideration whether action should cr should not be taken 


under section 12 of the Act, and we direct accordingly. 


B. M, Reference discharged ; case referred to Full Court. 
(1) (1899) I. L. B. 27 Gale 1023, (2) (1908) I. L. R. 39 All, 61. 
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PRIV Y COUNCIL. 


Present: Lord Macnaghten, Lord Collins, Lord Shaw and 
Str Arthur Wilson. 


MAUNG THA HNYIN 
v 


MAUNG MYA SU AND OTHERS. 
[ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA . | 


Mortgage—Priority—Assigness mortgage of the mortgage property as owner— 
Equitable mortgage by the assignee by deposit of title deeds— Foreolosure, 
suit for, by mortgagee from assignee— Equitable mortgagee nota party to 
the suit— Effeot of the foreclosure decree on the equitable mortgagee— 
Sub-mortgage—Practice—Remand. 


A party is not barred or affected by a decree in a mortgage suit to which 
he is not made a party. When two parties held a mortgage of the same 
property and each enforced his security without making the other a party, 
any question of priority between them must be determined in a suit to which 
they or their representatives are both parties. 

Appeal by the Plaintiff from a judgment and decree of the 
Chief Court of Lower Burma (April 23, 1907) reversing a 
judgment and decree of the Court of the District Judge of 
Amherst, (October 3, 1905). 

Suit to enforce the original mortgage. 

The material facts appear from the judgment. 

F. W. McCarthy, for the Appellant : The appellant’s full 
title to the plots in question as equitable mortgagee, holder 
of foreclosure decree, conveyance by the Court, and purchaser 
at public auction, are put in issue by the appellant in paragraph 
£ of his plaint by reference to the record in his foreclosure 
suit (No. 77 of 1901) and his case is not confined merely to his 
position as decree-holder as held by the appellate Court. And 
even ifthe said plaint limits the appellant’s title to that of 
decree-holder only, such title was complete ‘as against the 
original mortgagors, and neither Abdul Rahman nor Abdul 
Guffoor had any better title. The appellant’s title ought 
under the proved or admitted facts of the case to have obtained 
priority over that of Abdul Guffoor on the ground that Abdul 
Guffoor having failed to get in the title deeds to the said 
property or subsequently having parted with them enabled 
the mortgagor to obtain advances from the plaintiff, and 
Abdul Guffoor was thereby guilty of gross neglect within 
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section 78 Of the Transfer of Property Act, 1882; that the 
appellant by purchase of the said properties at public auction 
held by order of the Court, and by having a conveyance of 
the same to him by .the Court,.acquired an indefeasible title 
to the said properties independently of his titles as equitable 
mortgagee and decree-holder ; and that Abdul Guffoor as 
usufructuary mortgagee had no right iu law to a foreclosure 
decree, and only obtained such decree by collusion with Abdul 
Rahman, the transferor, who abstained from making the 
appellant a party to the proceedings, and concealed from 
the Court the fact that a year previously the Court had made 
a similar decree in favour of the appellant over the same 
property, and collusively and fraudulently consented to Abdul 
Guffoor obtaining a decree to which in law or in fact he was 
not entitled. Abdul Rahman being only a mortgagee himself, 
with the equity of redemption outstanding in the original 
mortgagors could not grant a mortgage over the same premises 
to another person, therefore the deed of mortgage of the two 
plots in question to Abdul Guffoor was null and void, and the 
learned Chief Justice of the appellate Court was wrong in 
holding that the operation of section 8 of the Transfer of 
Property Act, 1882, converted an abortive mortgage of the 
fee, or an usufructuary mortgage into a transfer of a wholly 
different - instrument. The interests of all parties over the 
plots in question are merged in the judgment in favour of 
the appellant for foreclosure and sale of the same in suit 
No. 77 of 1901, and Abdul Guffoor's only remedy is against Abdul 
Rahman on the personal covenant in the mortgage of March 14, 
1895, or to move to set the said judgment aside, which he 
has not done, while Abdul Rahman's suit to that end was 
dismissed. Whatever the force and effect of the alleged mortgage 
by Abdul Rahman to Abdul Guffoor, the foreclosure decree 
in Abdul Guffoor' favour of July 21st, 1902, was a nullity, 
inasmuch as it purported to be the foreclosure of a mortgage 
which Abdul Rahman (as both Courts agree) had no power 
to grant, and not a foreclosure of the original mortgage which 
the Chief Court held (erroneously, it is submitted) was trans- 
ferred to Abdul Guffoor; and the mortgagors of the first 
mortgage in whom the equity of redemption was outstanding 
were not before the Court, nor was the said original mortgage 
considered by the Court in making its decree. 
_ The Respondent did not appear. 
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The judgment of their Lordships was delivered by 


Lord Macnaghten.—This is an appeal in a mortgage suit. 
It was heard ex parte. 

It is the appeal of the plaintiff from ajudgment and decree of 
the Chief Court of Lower Burma on its Appellate side, reversing a 
judgment and decree of the Judge of the District Court of Amherst, 
which was in the plaintiff’s favour, and dismissing his suit with costs. 

Owing to the confused state of the record and the manner. 
in which the case was presented to the Courts below, their . 
Lordships have felt more than the ordinary difficulty, which 
attends an ex parte hearing, in dealing with the materials placed 
before them. They find it impossible to pronounce a final 
judgment without serious risk of doing injustice to one or other 
of the two parties principally concerned. 

Some of the facts are beyond dispute. 

On the 26th of July, 1890, four persons, who are all dead 
and are now represented by the first eight respondents, mort- 
gaged four plots of grounds, Nos. I., IL, IIL., and IV., in or near 
Moulmein, to the firm of M. M. R. M. Chetty for the purpose 
of securing Rs. 11,000 and interest. The mortgage is Exhibit B. 

On the 8th of November, 1894, the Chetty firm assigned 
the mortgage debt and transferred the security for it to one 
Abdul Rahman. The transfer is Exhibit A. 

In October, 1895, Abdul Rahman deposited the title deeds 
of the mortgaged property (Exhibits À and B) with the plaintiff 
by way of equitable mortgage. 

In 1901 the plaintiff brought a suit (No. 77 of 1901) against 
Abdul Rahman, Abdul Rahman's father Eman Saib, and others, 
to enforce certain mortgage securities, including that created by 
the deposit of Exhibits A and B. 

On the 31st of December, 1901, the District Court of 
Amherst found that the deposited title deeds were held by the 
plaintiff by way of equitable security and a decree for sale was 
pronounced in default of payment. Payment was to be made 
before the 10th of July, 1902. 

In pursuance of this decree, the right, title, and interest of 
Abdul Rahman in the property comprised in the deposited deeds, 
Exhibits A and B, were put up for sale on the 28th of August, 
1902. The plaintiff, who had the leave of the Court to bid, 
was declared the purchaser for Rs. 5,000. A certificate to that 
effect, under the hand of the District Judge and the seal of the 
Court, was endorsed on Exhibit -A. 
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So far there seems to be no room for dispute, and if it had 
not been for a claim put forward on behalf of one Abdul Guffoor, 
whose brother was married to Abdul Rahman’s sister, the decree 
of the District Court would seem to have been substantially 
right under the circumstances. : 

Abdul Guffoor's claim was brought on the record in the 
following manner. On the present suit being instituted Abdul 
Rahman presented a petition, asking that he and Abdul Guffoor 
might be made parties. His story was that, after the assignment 
to him of the mortgage debt, the mortgage was satisfied by the 
mortgagors making over to him all the mortgaged property, and 
that he mortgaged the property No. II. to Abdul Guffoor, who 
fled a suit against him, obtained a decree for foreclosure, and 
thus became the owner of the property. 

By consent, Abdul Guffoor was added asa defendant. He 
put in a written statement, in which he alleged that Eman Saib 
and Abdul Rahman, as owner, mortgaged to him, amongst other 
property, plots I. and II. by a registered deed dated the 14th 
of March, 1895; that he brought a suit for foreclosure (No. 118 
of 1902) ; that a decree was passed in his favour for payment or 
foreclosure ; that default was made in payment ; and that he 
thus became the absolute owner of the mortgaged property. 

No amendment was made in the statement or in the prayer 
of the plaint iu consequence of Abdul Guffoor being added 
as a defendant. 

The following issues, with others which are not now 
material, were framed by the Judge : 

I. Was Exhibit B executed by the parties named as 
mortgagors ? 

2. Was the mortgaged property made over to Abdul 
Rahman in satisfaction of the debt ? 

3. Did Abdul Rahman mortgage properties I. and II. to 
Abdul Guffoor ? 

4. Didthis property, by virtue of the decreein No, 118 of 1902, 
become the absolute property of the defendant Abdul Guffoor ? 

c. What rights, if any, did the plaintiff acquire by his 
purchase of the bonds, Exhibits A and B? 

6. To what relief is the plaintiff entitled? 

On the 3rd of October, 1905, the District Judge delivered 
judgment. He found that Exhibit B was duly executed, and 
that the mortgaged property was not made over to Abdul 
Rahman in satisfaction of the mortgage debt, 
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P. 0- Abdul Guffoor, though represented by counsel at the 
1909. hearing, did not offer himself as a witness, nor was there any. 
Maung Tha Hoyi evidence on his behalf beyond the production of the registered 
v. deed of the 14th of March, 1895, and the decree in the suit 

Maung Mya Su. 

I No. 118 of 1902, dated the 21st of July, 1902. He seems to 
Lord Maonaghten. have rested his case on Abdul Rahman's story, which was dis- 
believed, and not to have claimed the rights of a mortgagee in 
any event. As he did not go into the witness-box, there was no 
explanation of the fact that, notwithstanding the alleged 
mortgage to him, the title deeds, Exhibits A and B, were left 
with Abdul Rahman, a circumstance which, unexplained, would 
justify the postponement of his security, if any, to the security 
of the plaintiff created by the deposit of those deeds. 

It is to be observed that the suit No. 118 of 1902 was insti- 
tuted early in the month of July, 1902. The decree was made 
by -consent on the 21st of that month. Now, the roth of July, 
1902, was the date fixed for payment in the plaintiff's suit, 
No. 77 of 1901. It is difficult to imagine that Abdul Guffoor 
was in ignorance of what had been done in that suit. There 
seems to be ground for supposing that the suit No. 118 of 1902 
was instituted for the purpose of defeating the decree in the 

„suit. No. 77 of 1907, in so far as it related to Exhibits A and B. 
However that may be, it is material to bear in mind that the 
plairtiff was not made a party to No. 118 of 1902, nor was the 
decree served on him, and therefore his rights, whatever they 
may have been, remained unaffected by the decree in that suit. 

In August, 1902, Abdul Rahman, who according to his own 
account, had at the time no interest in the mortgaged property, 
brought a suit, No. 159 of 1902, against the plaintiff, to have it 
declared that the mortgage of the 26th of July, 1890, Exhibit B, 
and the assignment of the 8th of November, 1894, Exhibit A, 
did not form any portion of the mortgaged property affected by 
the decree in No. 77 of 1901. On the 28th of August, 1902, 
suit No. 159 of 1902 was dismissed with costs. 

è The learned Judge of first instance, dealing with the present 
case, was of opinion that, as issue No. 2 had been decided in the 
negative, there was no need to go into issues Nos. 3 and 4, and, 
after observing that the plaintiff had waived his claim to any 
lien on properties III. and IV., decided that the plaintiff had 
acquired the rights of the original mortgagee, as contained in 
Exhibit B, in respect of properties I. and II., and he came to 
thẹ conclusion that the plaintif was entitled to. a mortgage 
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decree on properties I, and IL, to the extent of Rs. 11,000 with 
interest. As it was not asserted by any of the defendants that 
any portion of the principal and interest due on the mortgage 
Exhibit B had been paid, the learned Judge did not think it 
necessary to direct an account of what was due on the mortgage, 
though it was asked for by the plaint. 

From this decree the representatives of Abdul Guffoor, who 
was then dead, alone appealed. Judgment on the appeal was 
given on the 23rd of April, 1907. The Chief Judge did not 
dissent from the judgment of the Court below on issue No. 2. 
But he held that the deed of the 14th of March, 1895—which 
on the face of it appears to be a mortgage by an owner in fee, 
and was at most a sub-mortgage, as Abdul Rahman was not the 
owner of the property, but transferee of the mortgage Exhibit B— 
operated to transfer to Abdul Guffoor the whole right and 
interest of Abdul Rahman in the mortgage Exhibit B assigned 
to him by Exhibit A. “The deed” he observes—that is, the 
deed of the 14th of March, 1895—" was executed and registered 
long before the plaintiff bought whatever he did buy in execu- 
tion of his decree against Abdul Rahman, and consequently the 
latter at the time of the sale had no interest in the property in 
suit either as owner or mortgagee.” 

That view seems to their Lordships to be quite untenable, 
Indeed it does not appear to have been suggested by EU 
at the hearing before the Chief Court. 

The view of Hartnoll, J., who was the other Judge in the 
Chief Court, was not the same as that of the Chief Judge, but it 
seems to be equally untenable. He thought the plaintiff must 
be ‘held to have stood in Abdul Rahman’s shoes in every 
respect.” ''He did not," the learned Judge adds, “satisfy the 
decree,” that is, the decree of the 21st of July, 1902, “and so by 
the terms of it he lost all interest that he obtained in the 
property by his purchase at the Court sale on the 21st January, 


1903." The sale was on the 28th of August 1902. The error 


in date is immaterial. But it is difficult to see how the 
plaintiff could be barred or affected by a decree in a suit to 
which he was not a party. 

Their Lordships are, therefore, of opinion that the judgment 
of the Chief Court should be reversed with costs to be paid by 
the appellants in that Court, the representatives of Abdul 
Guffoor, the decree of the District Judge discharged, and the 
suit remanded to the District Judge for findings on issues 3 and 
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P.O. 4. with an enquiry as to priority between the plaintlf and 
1909, Abdul Guffoor and for retrial. The District Judge will deal 
with the costs not dealt with by this judgment. 
Their Lordships will humbly advise His Majesty accordingly. 
The last three respondents, the representatives of Abdul 
Lord Macnaghten. Guffoor, who alone appealed to the Chief Court, will pay the 
costs of the appeal. 
Messrs. Bramall and White.—Solicitors for the Appellant. 
The Respondents did not appear. 
J. M. P. Appeal allowed, suit remanded. 


Lom end 
Maung Tha Hnyin 
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PRESENT : Lord Macnaghten, Lord Atkinson, Lord Collins, 
Lord Shaw and Str Arthur Wilson. 
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a 
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December, 16, ALLAHABAD. | 


[n 


Adtocaoy— Adtocale Joroing his opponent to produce his own olient to enabla 
Aim to oross-ezamina that olient— Adoption, suit setting up— Non-produo- 
tion of acoount-books connected with the ceremony— Burden of proof. 


The species of advocacy tolerated by the Oourts of law in India, in which 
the unworthy effort of the advocate on each side is to force his opponent to 
produce his own client in order that he himself may have the opportunity of 
cross-examining that client, is a vicious practice, unworthy of a high-toned 
or reputable system of advocacy. Such advocacy must embarrass and 
perplex judicial investigation, and may too often enable fraud, faleehood or 
chicane to baffle justice, : 

In the suit the allegation of the respondent that he was adopted 20 yéars 
before the trial was in issue, The parties wero all Bohra Brahmins, who 
followed the business of money-lending. No effort was shown to have been 
made by either side to produce the account-books ; no search for them, or loss 
of them was proved ; no explanation given why they were not forthcoming : 

Held, that having regard to the well-known and often proved habits of 
the Indian people with regard to the keeping of accounts, recording their most 

6 minute transactions, the non-production of any book in whioh anything 
connected with the ceremony of adoption was entered, ooverod the respondent 's 
case with suspicion. 

Held, also, that the burden of proving the alleged adoption rested upon 
the respondent, and that (on the evidence) he had failed to discharge 1t. 

Appeal by the Defendant from a judgment and decree of 
the High Court at Allahabad (November 23, 1905) reversing a 


judgment and decree of the Subordinate Judge of Aligarh 
(August 19; 1904). $ 
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The facts of the case are sufficiently stated in the judgment. 

Mr. H. Cowelland Mr. B. Dube for the Appellant : There 
is no documentary evidence of the adoption in this case, and 
the question entirely depends upon the oral evidence. It is 
submitted that the onus of proof is on the respondent, and that 
he has failed to discharge it. Reference was made to KzsAori 
Lal v. Chuni Lal (1). 

The Court of first instance admitted in evidence certain 
depositions taken in the mutation proceedings. No objection 
to their admissibility was taken when the learned Judge decided 
under section 136 of the Indian Evidence Act (I of 1872) that 
these depositions were admissible, and received them in evidence 
and made endorsements on them as required by section 141 of 
the Civil Procedure Code (XIV of 1882). When any document 
has been admitted, it shall form part of the record of the suit: 
' Civil Procedure Code (XIV of 1882), section 142 A. No objec- 
tion to their admissibility can be taken at this stage. Further, 
itis submitted, that they are admissible and the learned Judge 
was right in admitting them. Lakshman Govind v. Amrit 
Gopal (2). 

[Lorp ATKINSON: They were not objected to. Ifan objection 
had been taken, they would have been ruled out.] 

Mr. DeGruyther, K. C, and Mr. G. E. A. Ross for the 
Respondent: The adoption was made on April 18, 1889, by 
Brij Lal, who died in February of the following year. The 
respondent was only 3 or 4 years of age atthe time, and it is, 
therefore, impossible to have any documentary evidence of the 
acknowledgment of the adoption or otherwise in any transaction 
during Brij Lal's lifetime. There can be only oral evidence. 
The adoption was set up on the first available opportunity, that 
is, immediately on the death of Brij Lal. This is not a case 
where the adoption is asserted for the first time after many 
years after the death of the adoptive father. It is submitted 
that the High Court was right in holding that the respondent 
has proved that he was the adopted son of Brij Lal. 

It is contended on the authority of Lakshman Govind v. 
Amrit Gopal (2) that the depositions taken in the mutation 
proceedings are admissible in the present suit. But in that case 
the parties agreed to use such depositions to save the expense 
and trouble of summoning the witnesses again. There is no 
such agreement here, and it is submitted that the depositions in 
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question are not admissible. It is also contended that the 
Tehsildar’s finding that there was no adoption should be accepted 
in the present suit. But the Tehsildar did not have sufficient 
material before him to decide the question, and his judgment 
should not be accepted in the present suit. Reference was made 
to the Indian Evidence Act, sections 33 and 145 ; 4. B. Miller 
v. Babu Madho Das (1), Bitto Kunwar v. Kesho Prasad Misr (2); 
and Arssortmohan Roy v. Harsukh Das (3); where the two 
Courts below differ on a question of fact, the appellant must 
show that the judgment appealed against is wrong, Fagarnath 
Pershad v. Hanuman Pershad (4). It is submitted that the 
appellant here has failed to show that the judgment of the 
High Court is wrong, and that the appeal should, therefore, 
be dismissed. 

Mr. Cowell replied. 

The judgment of their Lordships was delivered by 


Lord Atkinson.— This is an appeal from a judgment and 
decree of the High Court of Judicature for the North-Western 
Provinces, Allahabad, dated the 23rd November, 1905, which 
reversed the judgment and decree of the Subordinate Judge of 
Aligarh, dated the 19th August, 1904, on a pure issue of fact. 

That issue of fact is, whether one Brij Lal, deceased husband 
of Musammat Dhan Kunwar, now also deceased, adopted Chiranji 
Lal, the plaintiff and respondent, the son of one Ram Lal. 

Tej Ram, the brother of Brij Lal, survived his brother Brij 
for about eight and a-half years, and died on the 21st June, 1898, 
leaving two widows him surviving, the senior of whom died on 
the 24th February, 1899, leaving her surviving Musammat Lal 
Kunwar, who is the defendant in the suit and the appellant 
in this appeal. 

The suit was instituted on the 22nd August, 1903, by the 
plaintiff, zn forma pauperis, though his natural father is possessed 
of some means,iagainst the appellant, Musammat Lal Kunwar and 
Musammat Dhan Kunwar, who died pending the appeal, and the 
property in dispute is not inconsiderable. 

The plaintiff alleges that the brothers, Tej Ram and Brij 
Lal, were separated in ownership of this property, and, as the 
adopted son of Brij Lal, he claims to recover the whole of the 
property mentioned in the plaint, or in the alternative, if their 
ownership is joint, to recover one half of that property. Both 


(2) (1896) I. L. R. 19 All. 76 at 92. (4) (1889) I. L. B. 17 Cale. 436. 
(8) (1896-1897) I. L R. I9 All. 277. — (0; (1909) 1. L. R. 36 Calo 838. 
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defendants contested the suit and pleaded, amongst other things, P. 0. 
that the plaintiff was not the adopted son of Brij Lal, and that 1909. 
the two brothers were members of a joint Hindu family. KE saa na ke. Tul 


Brij Lal, his brother Tej Ram, and Ram Lal, the father of Kunwar 
the plaintiff, are all Bohra Brahmins, which, it is alleged, merely 
means that they belong to the Bohra tribe, or brotherhood, Lord Athinson. 
whose members follow the business of money-lending,—an astute — 
class, one would suppose, well accustomed to keep books and 
record events from which large pecuniary results might follow, 
and fully alive to the importance of preserving those records, 
and producing them when engaged in legal controversies in 
which they might be decisive. 

These three Bohra Brahmins, with several other families 
of Bohra Brahmins, lived in the village of Jatari. The adoption 
is alleged to have taken place on the 18th April, 1889, some ten 
months before Brij Lal died. He was at that time undoubtedly 
childless, and much unsavoury evidence was given as to the 
nature of the malady with which he was affected, and the reason 
why he despaired of having natural children. The plaintiff 
was at that time between 4 or 5 years of age. He was married 
5 years after his adoption, and must, at the time of the institu- 
tion of the present suit, have been about 20 years of age. 

There were many important points on which he could have been 
examined, especially as to a certain extract from the Government 
Gazette of the North-Western Provinces, dated the 25th Feb- 
ruary, 1895, in which it is recorded that one Chiranji Lal, whose 
father’s name is given as Ram Lal, and whose school was given 
as Muzaffarnagar Government High School, had passed in the 
third Division. The special significance of this entry is obvious 
from this that the first time the alleged adoption was put forward 
in any of the many suits and legal proceedings instituted by 
these several parties was on the 8th April, 1890, under circums- 
tances to be hereafter mentioned. If that entry was framed on 
information supplied by the plaintiff or his father, Ram Lal, it 
was most damning to his case, as he is in it described as the son 
of his natural father—not of his adoptive father. It was received 
in evidence without any evidence being given to identify the 
Chiranji Lal described in it as the plaintiff ; and, indeed, before 
their Lordships, it was urged by counsel on his behalf that 
non constat but that the extract referred to a person other than 
the plaintiff, but of the same name. The plaintiff, however, was 
never produced as a witness to sustain his own case and so help 
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to discharge the burden of proof that rested upon him. It is 
suggested that the presumption which would be drawn in this 
country to the detriment of a plaintiff who, under similar 
circumstances, failed to enter the witness-box and face the ordeal 
of cross-examination, ought not to be drawn in cases between 
natives tried in India, because of a species of advocacy tolerated 
by the Courts of Law in that country, in which the “unworthy 
effort of the advocate on each side is to force his opponent to 
produce his own client in order that he himself may have the 
opportunity of cross-examining that client. The result is that 
should the opponent refuse to be led into this trap, the parties 
(the principal witnesses, who possibly could throw light on all 
those tangled transactions which so perplex those who have to 
decide these cases) are never examined at all, and the litigation 
goes forward through tortuous windings to its unsatisfactory and 
uncertain end. This case is a good example of this practice, 
for not only was the plaintiff not examined on his own behalf, 
but the defendant, Musammat Dhan Kunwar, was not examined 
on her own behalf either. It is a vicious practice, unworthy 
of a high-toned or reputable system of advocacy. It must 
embarrass and perplex judicial investigation, and, it is to be 
feared too often enables fraud, falsehood or chicane to baffle 
justice. The circumstances under which Musammat Dhan 
Kunwar, whois a pardanashin woman and illiterate, was examined 
by the Subordinate Judge are instructive. 

After the death of Brij Lal, on the 3rd February, 1890, 
his surviving brother, Tej Ram, applied to the Assistant 
Collector for a mutation of names for the village formerly 
enjoyed by Brij Lal, and also made an application to the 
District Judge of Aligarh for a certificate for the collection 
of debts on the ground that the property enjoyed by both 
was joint property. Musammat Dhan Kunwar resolved to 
oppose these applications, and on the 24th March 1890, executed 
a power of attorney in favour of Ram Lal, authorizing him, 
amongst other things, to file an application for the mutation 
of names in respect of “the ancestral property, the estate of 
my husband, in order to get my name entered in respect 
thereof ;” and also to obtain from the District Judge a certificate 
in her favour for the collection of the debts due to her husband. 
There is no mention whatever of the plaintiff or any right 
belonging to him, or any reference whatever to the alleged 
adoption in this lengthy document, but when the proceedings 
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authorized by it are (instituted, the petition of objection to 
the mutation of names purports to be presented by the widow 
of Brij Lal for herself, and as guardian of Chiranji Lal, her 
adopted son, of Mauza Jatari. The objection to the application 
for succession is similarly framed. In each the fact of adoption 
is stated, no date however being given. In addition to this, 
the widow Dhan Kunwar, on the 6th May, 1890, made a 
deposition in these proceedings in which she not only swore 
to the fact of the adoption, but described the ceremony at 
length. The question of adoption was an entirely irrelevant 
issue in both these proceedings. It was not, and could not 
have been, decided in either of them. It was foreign to the 
real questions in controversy. It was unnecessary and useless 
to raise it, unless indeed the real object was to make evidence 
in support of the adoption. From that point of view it might, 
though an unscrupulous, have been a sufficiently sagacious 
and effective step. Ram Lal in his deposition in the present 
case, dated the 21st July, 1904, swore that he acted as general 
attorney for the widow for three or four years after his appoint- 
ment; that he made the application of the 8th April, 1890, 
at the request of Dhan Kunwar; that it was at her instance 
that he mentioned the fact of the plaintiff's adoption ; and 
that she made the statement already referred to in his presence 
before the Tehsildar. This evidence having been given, and 
the above-mentioned deposition of Dhan Kunwar having been 
received in evidence, the Subordinate Judge required the 
lady to be examined and took her evidence at the house of 
Babu Sheo Parshad. The part of the evidence dealing with 
the matter runs as follows :— 

I was examined before the Tehsildar of Khair. Ram Lal 
misled me and took me there. Tej Ram said to me that he 
would not have my name recorded. Then Ram Lal sent Sundar, 
naim (barber woman) to me, sending word to me that I should 
execute a power of attorney in his favour, and that then he 
would have my name recorded. Then he sent Musammat 
Sundar to me for the second time. He wanted me to state 
that I had adopted. his son. I said that we had always been 
on inimical terms. I then went to the house of Ram Lal for 
the purpose of having my name recorded. Ram Lal took 
me to the tehsil Court. His wife also accompanied me. 

And again :— 

I was never on friendly terms with Ram Lal. Chiranji, 
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its the plaintiff, never came to my house. When I went to the 
1909, tehsil I was accompanied by Chiranji Lal and his mother, and 
— . 
Musammat La] 1 Stated what she said to me. | 
Kunwar This lady was cross-examined by the plaintlff’s pleader, 
t. . . 
Chiranji Lal. but not a question was putto her relative to the account-books, 
Lord Athinson which are referred to in her deposition of the 6th May, 1890, 
— in these words :— 


No account books of Brij Lal are with me. They must 
be in my sitting room. I have not gone to the sitting room 
since my husband’s death. I am not literate. I lived in the 
house of Ram Lal for 6 or 7 days because my seth, Tej Ram 
quarrelled with me about this. l 

And no application appears to have been made to recall 
Ram Lal, or to examine the plaintiff, then about 16 years of 
age, or his mother, if she were alive, to refute the serious 
charge thus made against them, the charge in effect, of entering 
into a conspiracy to procure the commission of perjury for 
the plaintiffs gain. The history of the account-books is most 
remarkable. Ram Lal and many other witnesses describe 
in minute detail the recording of the fact of adoption, as well 
as of the receipts of presents in them. Ram Lal further stated 
at the trial that "the assets of Brij Lal, such as goods, papers 
and ornaments were with Musammat Dhan Kunwar," and that 
he employed a pleader for her in the mutation proceedings ; 
but not a question was put to him as to why, atthe time 
when he was managing the suit and putting forward the claim 
of his son for the first time, he did not search for, examine, 
or produce the books which, if there be a particle of truth 
in the whole story told by him and his witnesses, would have 
terminated the controversy then as now in his son's favour. 
Dhan Kunwar was not then hostile to his son’s claim. On the 

. contrary it is alleged that it was at her request, and by her 
insistence, that it was put forward. Ram Lal isa hereditary 
money-lender like all his tribe. He must be well accustomed 
to keep books, and know the value of written documents. 
The pleader he then employed must, if the story now told 
had been detailed to him, have seen the capital importance of 
the production of these books. Yet he appears never to have 
asked Dhan Kunwar a single question concerning them. The 
admission above-mentioned of the lady that they were in 
her sitting room was extracted from her on cross-examination 
by the pleader for Tej Ram, her opponent, the man who is sworn 
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by Ram Lal to have been present at the ceremony, and to have 
signed the entry in the book recording the adoption. No effort 
was shown to have been made by either side to procure the 
production of these books ; no search for them, or loss of them, 
was proved; no explanation given why they were not 
forthcoming. 

Having regard to well-known and often proved habits of 
the Indian people with regard to the keeping of accounts, 
recording their most minute transactions, the non-production 
of any book in which anything connected with this ceremony 
was entered, covers the plaintiff's case with suspicion. It was 
according to the plaintiffs witnesses a memorable event. 
Wealthy members of the Bohra brotherhood hurried from 
villages scores of miles away to grace the ceremony, as if this 
child of 5 years old, the youngest of three sons, were some 
young potentate coming into his kingdom. There was feasting 
and music, one witness stating, somewhat boastfully, that one 
might eat as often as one liked. According to Ram Lal himself, 
125 members of the brotherhood and 100 or 150 others were 
collected together in this little village-of Jatari; yet none of 
the inhabitants of the village were produced, on behalf of the 
plaintiff to prove that such a gathering ever took place, while, 
if the story of the numerous witnesses resident in the village 
and its vicinity, examined for the defendants, be true, this host 
of people must like some invisible spirits of the night have 
assembled and dispersed unseen. The next matter which throws 
suspicion on the plaintiff's case is this. On the 15th May, 1890, 
the Officiating District Judge of Aligarh had made an order 
granting a certificate of succession to Tej Ram, and refusing to 
decide the issue raised in that proceeding as to the adoption. 
On the 18th September, 1890, the Assistant Collector made, in 
the mutation proceedings, an order refusing to decide the same 
issue and ordered the name of Tej Ram to be entered in the 
village papers in the place of Brij Lal. On the 19th September, 
r891, an application was made to the Subordinate Judge of 
Aligarh, that Dhan Kunwar be appointed guardian of the 
plaintiff in a suit brought by Ram Lal against Chiranji Lal and 
others, and an order was made that summonses for final dis- 
posal of it should be issued to the defendants directing them to 
attend in person or by pleaders on the 23rd November, 1891, 
and also directing that they should put in a written statement 
by the 17th November, 1891. On the 29th September, ten 
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days after, the summons was issued in the suit, then entitled 
Ram Lal, plaintiff v. Musammat Dhan Kunwar, widow, and 
Chiranji Lal, minor, under the guardianship of his mother, 
Musammat Dhan Kunwar, residents of Jatari, defendants ; from 
which it appears that the suit was brought to recover a sum of 
Rs. 1,092-6-11, but in respect of what cause of action is 
not stated. 

The further proceedings in the case are not printed in this 
record, but it would appear from an order dated the I5th October, 
1898 (four months after Tej Ram's death), made by the Subor- 
dinate Judge of Aligarh in the original suit (158 of 1891) already 
mentioned, that a decree for the sum sued for had been obtained 
against the defendants, who are described as judgment-debtors, 
Ram Lal being described as decree-holder ; that some objection 
had been made by the judgment-debtors ; that it was such an 
objection, as in the opinion of the Judge should not be made 
by the judgment-debtors, and gave rise to the suspicion that 
there was collusion between the objector and the judgment 
debtors. Who the objector was does not appear, but the same 
Subordinate Judge in his judgment delivered on the 17th 
November, 1902, ina suit instituted by Dhan Kunwar against Lal 
Kunwar, states that, after Tej Ram’s death, Ram Lal obtained a 
decree in this suit and applied to attach under it a certain door 
frame and door leaves of a house, alleging them to be the 
property of her son (the plaintiff) in virtue of the alleged adop- 
tion. Dhan Kunwar was never asked a question about these 
proceedings when produced in the present trial. At the end of 
her cross-examination by the plaintiff's pleader, the plaintiff 
himself was invited by the Subordinate Judge to ask her any 
questions he might desire to ask, when he replied, “ Sufficient 
questions have already been asked.” The only account given of 
this litigation by Ram Lal himself is that he instituted the suit 
for profits due to himself, that he was a co-sharer in the property, 
and paid Rs. 3,000 a yedr as revenue, but it is evident that, while 
Dhan Kunwar enjoyed the property of her late husband in virtue 
of her right as his widow, she ought to have paid the appro- 
priate share of the revenue, and the plaintif incurred no 
personal responsibility for it. The introduction of his name 
was therefore quite unnecessary, and there is too much reason 
to suspect that the whole proceeding was simply an attempt to 
manufacture evidence. 

Ram Lal, in his deposition made on the 7th September, 


Vor, XI.] PRIVY COUNCIL. 181 


1899, stated that the plaintiff was then being educated at E f. 
Muzaffarnagar. Had the latter been produced as a witness and 1909, 
cross-examined on the contents of the Gazette of the 25th yusammat [al 
February, 1899, which was filed on behalf of Lal Kunwar in the EUM 
litigation of 1899 —and its existence thus well known to him— Chiranji Lal, 


he might have possibly been able to explain who was his school- en 
fellow and namesake who had a father of the same name = 
as his own. 

And if he had been obliged to confess that the person 
mentioned in the Gazette was no other than himself, it would 
have put an end to the suggestion that he passed amongst his 
friends, associates and neighbours as the adopted son of Brij 
Lal—heir to what was for him comparative affluence. Numbers 
of witnesses were produced on his behalf at the trial to prove 
that he was recognized amongst the brotherhood as the adopted 
son of Brij Lal, and several others were produced by the 
defendant, to prove that he was not so recognized, but no 
evidence whatever was given to show that he was ever regarded 
in his own village, at Muttra, or where he lived and was at school 
as the son of Brij Lal. In the ro years which elapsed from 
1889 till 1899, his name never appears in any document as the 
latter's adopted son, save only in the decuments prepared under 
the supervision of his own father. 

These are the broad facts of the case. At the hearing 
several depositions, made in previous suits, by witnesses examined 
in the present suit were admitted in evidence without the neces- 
sary foundation for their admission having been laid. The most 
vital points were not elucidated. The most suspicious circums- 
tances were not probed. The most important and decisive 
documents were not produced. Much discussion was devoted 
before their Lordships, as well as in the Indian Courts, to petty 
discrepancies between the evidence of the different witnesses 
examined for the plaintiff, for instance, as to which of three 
pundits alleged to have been present at the ceremony of adop- 

tion, presided, and which assisted ; or as to whether the cere- : 
mony and the receipt of the presents were recorded in two 
books or only in one, and such like. In the High Court much 
comment was directed to the question of the relative credibility 
of a Bohra money-lender who had amassed many tens of 
thousands of rupees in his business, and of a Bohra money-lender 
who in the same business had not been so fortunate, as if there 
were some fixed relation between the gains of usury and truth. 
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Due weight, however, does not appear to have been given to 
the conduct of the plaintiff ; the improbability and.inconsistency 
of the story told on his behalf; his absence from the witness 
chair ; and the non-production of all books or documents. The 
conduct of the trial was, on the whole, eminently unsatisfactory. 
The Subordinate Judge decided, as a fact, on the evidence before 
him, that the plaintiff had not been adopted. The High Court 
on the same evidence, decided that he had been adopted. Their 
Lordships do not accept either of these conclusions. It appears 
to them that the sounder view lies between these two extremes. 
The burden of proving that the alleged adoption took place 20 
years before the trial rested upon the plaintiff. They are clearly 
of opinion that he has failed to discharge it. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be allowed, the decree of the High Court 
set aside with costs, and the decree of the Subordinate Judge 
dismissing the action restored. 

The respondent will pay the costs of the appeal. 


Messrs. Ranken Ford, Ford and Chester—Appellant’s 
Solicitors. 

Messrs. Barrow, Rogers and IVevill—Respondent's Solicitors. 
J. M. P. Appeal allowed. 
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APPELLATE CRIMINAL. 


Before Sir. Lawrence Jenkins, Kt, K. C. T. E, Chief Fustece 
and Mr. justice Mookeryee. 


JANKI AND OTHERS 
* VU. 
EMPEROR.* 


Charges, misjoinder of— Evidence, misreception of —Oriminal Procedure Code 
(Aot V of 1808), Sees, 933, 234, 236, 230, 537— Statement of acoused as 
to place of concealment—Independent discocery by Police—Statement as. 
to conduct — Evidence Act (I of 1872), Seo 27. 


There is no misjoinder of charges where some of the accused charged 
under section 895 of the Indian Penal Code were also oharged under sections 
411 and 412 of the Oode on the strength of an incident which was part of the 
evidence against them on the charge under section 395. 

A statement made by the accused to the Police officer after the discovery 


* Oriminal Appeal No. 183 of 19.9, against the decision of F. W, Ward, 
Esq., Additional Sessions Judge of Patna, dated the 1Ith January 1909. 
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was made, as to the place wherethe stolen property was concealed, is admissible 
in evidence under section 27 of the Evidence Act; but the reception of the 
statement as to the pointing out by theaccused the place of concealment, 
though not illegal, is improper. 

— The facts of the case are briefly these : 

In this case, twenty-seven persons were tried together before 
T. W. Ward, Esq., Additional Sessions Judge of Patna and a jury, 
in respect ofa dacoity committed at the house of one Aklu Sao 
on the 8th of May 1908. All the accused except Punit and 
Jhameli were charged under section 395, Indiau. Penal Code forthe 
offence of dacoity. Punit and Jhameli were charged with abetting 
the same under section 395 taken with section 109, Indian Penal 
Code, and there were alternative charges under sections 411 and 412, 
Indian Penal Code, framed along with the general charge under 
section 395, Indian Penal Code, against Bharat, Garbhu; Jhari and 
Ramdhari, for having, on varying dates, dishonestly retained 
articles stolen in that dacoity. All the accused were tried together 
on allthe charges and two confessions made by Sanichar an? 
Mangru two of the accused were used against all ; and as the result 
Punit, Jbameli, Ramdhari and nine others were acquitted ; 
Bharat and Garbhu were convicted only under section 412, 
Indian Penal Code, Jhari, in the alternative under section 395 or 
section 412, Indian Penal Code, and the remaining twelve accused 
only under section 395, Indian Penal Code, and all who were 
convicted, were sentenced to five years’ rigorous imprisonment 
each, except Janki and Prasad who were given seven years as 
being the ringleaders. l 

Babu Karunamoya Basu for the Appellants :—The framing 
of charges and the trial have been illegal, for (1) the alternative 
charge of receiving or retaining stolen property under sections 
411 or 412, Indian Penal Code, with that of dacoity under 
section 395, Indian Penal Code, is bad ; (2) joint trial of different 
receivers of stolen property at different times and places is 
illegal, and (3) joint trialof the thieves and the receivers of 
stolen property in the circumstances of this case has also been 
illegal. 

With regard to the first point, see section 233; Criminal 
Procedure Code. Section 236, Criminal Procedure Code, has 
no application for (a) it contemplates cases where the facts 
proved are certain and only the application of law is doubt- 
ful ; see Shah's case (1) whereas here the fact itself is doubtful, 
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vig. whether the accused was himself a party to the dacoity 
or a mere receiver of stolen property, and (4) section 236 
applies only to the case of a single accused c.f. sections 234 
and 239, Criminal Procedure Code, see Budhat Sheik v. 
Emperor (1). 

As to the second point, see section 239, Criminal Procedure 
Code, Abdul Majid v. Emperor (2) where the date of receipt 
of stolen properties was the same and yet the Court held joint 
trial bad ; here the dates of retention and the places are 
both widely different, hence a fortiori the joint trial is bad 
here, see also Emperor v. Hurlo Chand (3). 

On the third point see section 239, Criminal Procedure 
Code. The thief and the receiver cannot be jointly tried unless 
their acts form part of the same transaction ; they must be either 
simultaneous or one following “soon after" the other ; section 
114, Evidence Act, illustration (a). So that there should be 
proved joint association of both sets of accused from the 
beginhing with common intent; see Zishun Banwar v. The 
Emperor (4), Kali Prasad Maktsal v. Queen Empress (5), Karu 
Kalal v. Ram Charan Pal(6). The view that such misjoinder 
is cured by section 537, Criminal Procedure Code [Jn re Abdur 
Rahaman and another (7)] has now been overruled by the 
Privy Council ; Subatamania Atyer v. King Emperor (8) ; see also 
King-Emperor v. Sunder Singh (9), Sahib Singh v. King ` 
Emperor (10) and Jagga v. Crown (11). The case of Emperor 
v. Keshav Krishna (12) is somewhat against the Calcutta 
view on the point but is distinguishable; for there the 
stolen property was received by the several accused at the 
same time; see Emperor v. Fethlal Hurlo Chand (13) and 
Emperor v. Balabhat (14). The objection as to misjoinder 
can be taken for the first time in appeal; see Hmperor v. 
J'ethial (13) at pp. 455 and 458 and Gurdttta v. Emperor (15) 


. and the onus is on the prosecution to prove circumstances 


justifying a joint trial, Ram Sarup Benta v. Emperor (16). 


(1) (1905) L L. R. 88 Oalo, 293. 
(8) (1906) 30. L. J. 412 ; I. L. R. 88 Cale 1256, 


(8) (1905) I, L. B, 29 Bom. 449, (10) (1905) I. L. B. 115. 

(4) (1896) 10. W. N. 35. (11) (1905) P. L. B. 165. 

(5) (1900) I. L B. 28 Oale. 7. (19) (1904) 6 Bom. L. R. 861. 

(8) (1900) I L B. 28 Oale. 10. (18) (1905) I, L. R. 29 Bom, 449 at 468 
(7) (1900) T. L. B. 27 Calo. 839. (14) (1904) 6 Bom. L. B. 617. 


(8) (1901) I. L. R. 25 Mad. 61 P. O. (15) (1905) P. L. B. 4. 


(9) (1905) P. L. B. 21, (18) (1905) 9 O. W. N. 1027. 
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Further, there has been wrong admission of evidence. 
The alleged confessions of the accused Sanichar and Mangru 
are inadmisible even against themselves and much less against 
their co-accused. They do not profess to have taken equal 
or even any active part in the dacoity but only make self- 
exculpatory statements showing that they became unwilling 
and only passive companions through threat and compulsion 
ofothers; hence their statements are not confessions at all; 
section 30, Evidence Act and Queen v. Kristo Mundul (1), The 
Queen v. Mohesh Biswas (2), The Queen v. Belat Ali Moonshee (3), 
Empress of india vw.  Gaura? (4) Empress of India vw. 
Mulu (5), Reg v. Amrita Govinda (6) Empress v. Daji 
Narsu (7), Queen-Empress v. Fagrup and another (8). They 
are not admissible against the receivers of stolen property 
for the additional reason, that they are tried together neither 
“legally,” Queen- Empress v. Fagat Chandra Mali (9), nor “ for 
the same offence." For "same offence," see section 234 cl. (2) 
Criminal Procedure Code, Zhe Deputy Legal Remembrancer 
v. karuna Batstobt (10) and Empress v. Balla Patel (11). 

Then again the depositions of the Police witnesses regarding 
accused Prasad Rai’s statements to them in pointing out the 
places where the stolen treasure had been concealed are also 
inadmissible ; because firstly, taken as confession to Police 
officers, they are excluded under sections 25 and 26, Evidence 
Act ; taken as evidence of conduct also they cannot be admitted ; 
for section 8, explanation 1 of Evidence Act cannot be read 
apart from sections 25 and 26, Queen-Hmpress v. Nana (12), 
nor are they admissible under section 27, Evidence Act, for 
admittedly all these treasures and secret places had already been 
found out by the Police and there was nothing to recover. 

In some important observations regarding the impropriety 
of such Police procedure in securing verification of confessions 
at the spot, see Zhe Emperor v. Radha Halwat (13). 

Lastly, the Judge’s charge tothe jury, so far asthe accused 
Garbhu and Bharat are concerned, is bad and amounts to 


(1) (1867) 7 W. B, Or. 8. (7) (1882) I. L. R. 6 Bom, 288. 

(2) (1878) 19 W. B, 16 (25). (8) (1895) I. L, B, 7 All. 646 at 649. 
(8) (1878) 19 W. B. 67. (9) (1894) T. L. R. 22 Calo. 50, - 
(4) (1879) I. L. B. 9 All. 444, (10) (1894) I. L, R. 22 Oalc. 164, 

(5) (1880) I. L. R. 2 All. 646. (11) (1880) I. L. B. 5 Bom. 63. 

(6) (1873) 10 Bom, H. C. R. 497. (12) (1889) I. L, B. 14 Bom, 260, 


(18) (1902) 7 O. W. N. 220. 
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misdirection. The only incriminating evidence against them is 
that some of the stolen properties were found in their houses 
several weeks after the dacoity. The Judge says in effect “if 
the property is stolen property and could not have come by the 
accused honestly, then the accused should be convicted if the 
jury find the charges proved against them " and he concludes 
by putting to the jury to find “ whether they either took part 
in tbe dacoity or committed an offence under section 412, Indian 
Penal Code.” Here the learned Judge ought to have charged 
that there was no legal evidence of dacoity against them (of 
which in fact they have been acquitted) and further that even 
if the accused had secured the properties dishonestly, it “still 
remained for the jury to find whether the dishonest intention 
and guilty knowledge of the accused extended to all the details 
of the dacoity in which case alone section 412, Indian Penal 
Code, would apply or it was only general knowledge that the 
properties received or retained by them were stolen properties 
in which case it would bea case under section 411 only. The 
learned Judge evidently misdirected when he did not leave the 
jury, at the conclusion of his charge, a choice of conviction 
under section 411 or section 412, Indian Penal Code. 

Mr. Monnier for the Crown :—The alternative charge is 
good; and the case of Budhai Sheth v. Emperor (1) has been 
wrongly decided; there was no necessity for an alternative 
charge at all, for all the accused could have been charged for dacoity 
and the present conviction would have been perfectly legal. 

As regards joint trial, see Emperor v. Datto Hanmant 
Shahapukar (2); see also the first important Calcutta case, J 
re matter of A. David (3), also per Brett J. in Abdul Majid v. 
Emperor (4), Queen Empress v. Appa Subhana Mandre (5), 
In the matter of Daulatia and another (6). 

[JEN&INs C. J.—You are supported by illustration (7) to 
section 235, Criminal Procedure Code ; suppose all the accused 
had been charged only under section 395, Indian Penal Code, 
and some acquitted ; they could not have been tried again 
under sections 411 Or 412.] 

As regards the confessions, they were rightly admitted: for 
what they were worth; and so also the Police evidence as to 
Prosad Rai’s conduct. 


(1) (1905) I. L. B. 83 Calc, 292. (2) (1905) I. L. B. 30 Bom. 49 (64). 
(3) (1880) 5 O. L R. 674. 

4) (1908) I. L. B. 33 Galo. 1256 at 1264. 

b) (1884) I. L. R. 8 Bom. 200 F. B. 

6) (1880) I. L, R. 8 All. 806 F. B. 
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[Jenkins C. J.—How can you take Prasad’s conduct apart 
from the statements but for which the conduct is meaningless ?] 

It led to discovery of the places of concealment jas regards 
Garbhu and Bharat, the Judge in the first part of his charge 
fully explained sections 411 and 412 to the jury and there 
was no misdirection. - 

Babu Karunamaya Bosu in reply.— The cases cited on behalf 
of the Crown were cases where there was association between the 
uccused from the beginning. “Same transaction" implies unity 
not only of the object aimed at but also unity in motive and 
operation of the agents concerned, from the beginning. Brett J's 
view in Abdul Majtid's case (1) was overruled and not acted upon. 
Illustration (7), section 235 assumes full knowledge and association, 
so also A. Davia's case (2). The Bombay and Allahabad Full 
Bench cases do not touch the points involved in this case, 
and the last Bombay case of Datto Hanmant (3)is wholly in 
my favour. 

No places of concealment were discovered by Prasad’s con- 
duct. It was all known to the Police beforehand ; discovery must be 
of articles concealed and not of places ; see Empress of India v. 
Pancham (4), Adu Shikdar v. Empress (5) and an Article on 
Confessions in 5 Madras Law Journal pp. 80-85. 


The judgment of the Court was delivered by 


Jenkins C. J.—This is an appeal by fifteen accused who 
were convicted on a trial held by the Assistant Sessions Judge of 
Patna sitting with a jury, and it is sought to support this appeal 
onthe grounds, that there has been a misjoinder of charges 
which vitiates the whole proceedings, that there has been a mis- 
direction to the jury resting on mis-reception of evidence ; and 
lastly that, so far as two of the accused are concerned, Nos. 14 
and 15, there has been no:proper direction as to the elements 
necessary to constitute an offence under section 412 of the Indian 
Penal Code. Notwithstanding the very ingenious arguments 
that have been addressed to us, we hold that the appeal must 
fail. This is a case in which fifteen accused are charged under 
section 395 of the Indian Penal Code. Three of these accused 
are also charged under sections 411 and 412, on the strength of 
an incident which is part of the evidence against them on the 
charge under section 395; and it would be an undue extension 


1) (1906) I. L. R. 38 Calo. 1256. 3) (1905) I. L. B. 30 Bom. 49. 
D +1880) 5 O. L. R, 574, 4) (1882) I. L. R. 4 All, 198, 
(5) (1885) I. L. R. 11 Cale. 685. 
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of the authorities cited to us were we to assent to the view that 
they compel us to the conclusion for which the appellant's pleader 
contends, and in so saying we do not overlook the argument that 
has been based on the two cases, Budhat Sheikh v. Emperor (1) 
and Abdul Majid v. Emperor (2) which contain expressions 
of opinion in some measure helpful to a part of the appel- 
lant's argument. 

So far as it is claimed that there was a misdirection in 
treating the statements of certain accused as confessions, we 
hold that they were rightly so treated, and they were not mere 
exculpatory statements. : 

Then it is said that there was misreception of evidence, in so 
far as the statements accompanying Prosad Roy's conduct were 
admitted. These statements are two in number. The first 
clearly comes within the scope of section 27 of the Evidence Act, 
and the second statement, though not properly evidence, cannot 
be said in fact to have occasioned a failure of justice within the 
meaning of section 537, Criminal Procedure Code, having regard 
to the evidence in the case and to the manner in which the 
learned Judge in the course of his charge dealt with this point. 

It only remains to notice the objection that the J udge . did 
not properly charge the jury as to the elements necessary for a 
verdict of guilty against accused Nos. 14 and I5 under sec- 
tion 412. If the whole of the summing up be looked at, it is 
clear that the Judge placed before the jury a most careful state- 
ment of what was necessary to constitute an offence under sec- 
tion 412, and in the circumstances it appears to me impossible 
to contend that there has been misdirection in this regard. 

The result is that the appeal must be dismissed. 


A. T. M. Appeal dismissed. 
(1) (1905) I. L. B. 88 Cale. 292, (2) (1906) I. L. R. 88 Calo. 1286 


Vou. XÍ] ` HIGH COUR. 


APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Justice Lennon. 


DWIJENDRA NARAIN ROY 
v. ^ 
PURNENDU NARAIN ROY AND OTHERS." 


Ov-ownsrs—Joint tenants — Ouster— Hjectment— Postession, joint — Injunction — 
Demolition of buildingse—Justice, equity and good conscience. 


It cannot be laid down as an inflexible rule of law that the sole occupation 
of a part of the joint estate by one co-owner inevitably implies an ouster of the 
other co-owner, It cannot nlso be laid down as a universal proposition of law, 
that the erection of a substantial building by one co-owner upon a portion of 
the joint property without the assent of the other co-owner is conclusive 
evidence of ouster. What constitutes ouster in a particular case must depend 
upon its special facts, 


Anand Chandra v. Parbati Nath (1) followed, 


Whether a co-owner seeks a decree for ejectment and joint possession 
against his co-sharers on the ground of onster of asks for an injunction, perpetual 
or mandatory, to prevent the change of condition of the joint property or to 
reatore it to its original condition, the Court is bound to decide the question on 
equitable grounds. The artificial distinction between a common law action of 
ejectment and an equity suit for an injunction recognised in England should 
not be introduced in this country, where the Courts are bound, in all matters 
for which no specific rule may exist, to act according to justice, equity and 
good conscience. 

The anthorities on the subject of the rights of joint-owners reviewed, 


Appeal by the Plaintiff. 
Suit for declaration of title, recovery of joint-possession 
and for mandatory injunction for the demolition of certain 


buildings. 


The material facts appear from the judgment. 
Dr. Rash Behary Ghose and Babu Nalini Ranjan Chatterjee 
for the Appellant. 
Babu Ram Chandra Mazumdar for the Respondent. 
j C. A. V, 
The judgment of the Court was delivered by | 


Mookerjee J.—The substantial question of law which has 
been argued in this appeal, relates to the right of one co-tenant 


* Appeal from Appollite Decree No. 159 of 1907, against tha decree of 
Babu Ambica Oharan Datt, Subordinate Judge, Marshidvbad, dated the 29th 
Octobar 1908, modifying that of Babu J, N. Onakravarti, Muasiff, Murshidabad, 
dated 18th April I9 06, 


(1) (1908) 40. L. J. 198, 
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of joint property to maintain an action for ejectment against 
his co-sharers. The events which have given rise to the litigation 
between the present parties are not disputed. The plaintiff and 
the principal defendants are step-brothers. Their father died 
on the 22nd August 1891. "They separated in August 1895, and 
by deeds executed on the 4th May 1896 and 28th August 
1896, a partition was effected of a considerable portion of their 
joint estate. Two houses, however, known as the Chundt 
Mandap and the Y agadhatribati were left joint. The plaintiff from 
the date of the partition along with his brother, the proforma 
defendant has performed the pooja ceremonies in the latter building. 
The principal defendants performed their worship in the former 
building. In 1897 the building of the Chandi Mandap was 
practically destroyed asthe result of a severe earthquake. The 
defendants thereupon erected temporary sheds in which they 
carried on their worship. The plaintiff and his uterine brother 
remained in possession of the /agadAatribatr and continued to 
perform their worship in that building. In May 1901, the 
defendants began to rebuild the Chandi Mandap. The plaintiff 
thereupon gave them notice on the 21st August 1901, and asked 
them to desist. Considerable progress, however, had been made 
meanwhile and the new building was completed shortly after. On 
the 31st May 1905, the plaintiff commenced this action for 
declaration of his title to the property, for recovery of joint 
possession and for a mandatory injunction to compel the defen- 
dants to demolish the building they had erected. The 
defendants resisted the claim substantially on the grounds that 
they had acted within the scope of their right as joint-owners, 
that they had taken possession of the land under an express 
agreement with the plaintiff, that the latter was estopped by 
his conduct from seeking the demolition of the building in the 
erection of which he had acquiesced and that the plaintiff was 
entitled neither to a decree for joint possession nor to a 
mandatory injunction, inasmuch as the act of the defendants 
did not amount to an ouster. 

The Courts below have made a decree in favour of the 
plaintiff by which his title as joint owner of the property is 
declared but they have refused him any relief by way of 
injunction or joint possession. The Subordinate Judge has 
affirmed the finding of the Court of first instance that there has 
been no acquiescence on the part of the plaintiff and further that 
there has been nothing in his conduct which could estop him 


Vor. Al.) HIGH COURT. 


from enforcing his rights. Both the Courts, however, have held 
that the acts of the defendant are perfectly legitimate and 
do not constitute an ouster of the plaintiff. The plaintiff has 
now appealed to this Court and on his behalf the decision of 
the Subordinate Judge has bzen assailed substantially on two 
grounds, namely, frsz, that as one of several joint owners, the 
appellant is entitled as a matter of right to a decree for joint 
possession, as according to the facts found by the Courts below 
the defences of estoppel and acquiescence have both failed ; 
secondly, that the sole occupation, as in the present case, by 
some of the co-owners of one portion of joint property 
without proof of an agreement in that behalf with the other 
co-sharers, constitutes an ouster such as entitles the plaintiff 
to maintain an action of ejectment. 

In support of the first contention, it has been argued that 
whatever equitable considerations may be applicable, if one 
co-tenant asks for an injunction against another, there is no room 
for the application of such principles to an action in ejectment. 
In view of this argument, the learned vakil for the appellant 
bas intimated to the Court that he does not desire to press the 
claim for an injunction. In essence, therefore, the appellant 
invites us to recognise as applicable to the Courts of this country 
the distincticn between a common law action of ejectment and 
a equity suit for aninjunction. This position is sought to be 
supported by the decision in Doe v. Horn (1), in which Baron 
Parke followed the rule laid down by Littleton (section 322), 
“that if onetenant in common occupy the whole and put the 
other out of possession and occupation, he who is put out of 
occupation shall have against the other a writ of ejectione firmae 
of the moiety.” Reliance is also placed upon the commentary 
of Lord Coke on this passage to the effect that," if he drive out of 
the land any of the cattle of the other tenants in common, or 
do not suffer them to enter or occupy the land, this is an eject- 
ment or expulsion, wherefore he may have an ejectment for the 
moiety.” After a careful consideration of the argument which 
has been addressed to us, we are unable to hold that we ought 
to recognise in this country the distinction between a common 
law action of ejectment and an equity suit for an injunction. 
The history of the litigation to which reference has just been 
madeillustrates the dangers likely to result from the recog- 
nition of such a distinction. In that case, a Railway Company 


(1) (1888) 3 M. & W. 833 at 338, 
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obtained a lease of five-sixths share of a certain property from 
some of the joint owners. The other joint owner who owned 
the remainder brought an action of ejectment to recover posses- 
sion, but was defeated by an outstanding term set up by the 
Company. In this preliminary stage, the case is reported as Doe v. 
Horn (1). The joint owner thus defeated brought a fresh ejectment 
suit having first determined by a notice to quit the outstand- 
ing tenancy. He was successful and got a decree for possession. 
In this second stage, the case is reported as Doe v. Horn (2). 
The Railway Company now filed a bill in Chancery and 
prayed for an injunction to restrain the defendant from executing 
the writ of possession issued at his instance. An ad interim 
injunction was issued, but it was ultimately dissolved on the 
ground that the Company had acted in defiance of the legal 
rights of the owner, and their conduct was such as disentitled 
them to any relief in a Court of Equity. In this final stage, 
the case is reported as Durham and Cumberland Railway Com- 
pany v. Wann (3). If there had been no distinction between a 
Court of Common Law and a Court of Equity, it is manifest that 
the matter in controversy between the parties might have been 
finally decided in the earlier litigation. 

The Courts of this country are in all matters for which no 
specific rule may exist, directed to act according to justice, equity 
and good conscience (Reg. III of 1793, section 21, subsequently 
repealed but substantially re-enacted in Act VI of 1871, sec- 
tion 24 and Act XII of 1887, section 37). There is no reason 
therefore, why the Courts should allow a litigant in the position 
of the plaintiff to obtain a decree for ejectment as a matter 
of right and drive the defendants to obtain an injunction granted 
on equitable considerations. It is worthy of.note that the 
distinction which we have been pressed to recognise has been 
uniformly ignored in numerous judicial decisions on the subject 
to be found in our Reports. For instance, in the cases of G'o£oo/ 
Kishen v. Issur Chunder (4), Mohtma Chunder v. Madhub 
Chunder (3), Madan Mohun v. Rajab Ali (6), Syed Ali v. Najab 
AR (7), Ananda Chandra v. Parbati Nath (8), Sankar v. 3 nanada 
Sundari (9), Amba Debya v. Fnanoda Sundari (10), Gobind 
Chunder v. Ram Coomar (11), Lloyd v. Bibee Sogra (12) which were 


(1) (1888) 8 M. & W. 833, (7) (1906) 11 0..W. N. 143, 
(2) (1830) 6 M. & W 564. (8) (1906) 4 O. L..J. 198. 
(8) (1840) 8 Beav 118 ; 4 Jur. 764. (9) (1900) 5 O. L. J 267, 
(4) (1872) 18 W. R. 12, (10) (1899) 4 O. L. J. 254. 
(5) (1875) 94 W. B. 80. (11) (1875) 24 W. R. 393. 


(6) (1900) I. L. R, 28 Calo. 223. - (12) (1876) 25 W. R. 818. 
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all suits for ejectment by one joint owner against another, 
the same equitable doctrines were applied as in the cases of 
Bissumbur y. Rajaram (1), L. y. Crowdy v. Inder Ray (2), 
Nacary Lall v. Brindabun (3), Foy Chunder v. Bippra Churan (4), 
Shamnugeger v. Ram Narain (5), fastlatunnessa v. Ijas Hassan (6) 
Atarjanv. Ashak (7), Anantrama v. Gopal (8, Mohan Chand 
v. Lsakbhat (9), Paras Ram v. Sherjil (10) and Shadi v. Anup 
Singh (11) which were all cases in which one co-sharer sought 
either a permanent injunction to restrain another co-sharer 
from dealing with the joint property in a particular manner 
ora mandatory injunction to compel him to demolish buildings 
erected by him or to restore the land from its altered to its 
original condition. It may further be observed that the case of 
Watson v. Ram Chand Dutt (12) was one for injunction as well 
as joint possession, whereas the case of Luchmeswar Singh v. 
Manowar Hossain (13) was by one co-sharer against another for 
account of the profits of joint-property. In both cases, however, 
the same test was applied to determine the rights of the joint- 
„owners ; that test is, whether the defendant has ‘made use of 
the joint property ina way consistent with the continuance 
of the joint ownership and possession. In view of the principles 
uniformly adopted in the long series of decisions to which we 
bave referred, it is impossible for us to adopt the distinction 
suggested by the appellant. We are further convinced that 
apart from authorities there are ample reasons why that distinc- 
tion ought not to be recognised as it would inevitably lead to a 
multiplicity of suits, The frst ground upon which the appellant 
seeks to assail the decision of the Court below must consequently 
be overruled. 

In support of the second contention it has been argued 
that the act of the defendants amounts to ouster of the plaintiff 
and entitles him to maintain an action of ejectment. It has 
not been disputed that since the possession of one joint-tenant 
or tenant-in-common is the possession of all and all are equally 
entitled to the use and enjoyment of the property, one tenant 
cannot maintain an action against his co-tenant in respect of the 


(1) (1808) 8 B. L, R. App. 67 ; 13 W, B. 337 Note, 


(2) (1872) 18 W. R. 408. (7) (1900, 40 W.N 788. 

(3) (1882) I. L. B. 8 Calc. 708. (8) (1894) I L, R. 19 Bom 269. 
(4) (1886) I. I. R. 14 Galo. 288. (9) (1900) I. L B. 26 Bom. 248, 
(6) (1886) i. L, R. 14 Calc. 189 (10) (1887) I. L. R 9 All. 661. 
(6) (1903) I L. R. 80 Cale, 901. (LL) (1889) I. L. R: 12 AH, 436. 


12 tren L R, 17 I, A. 110 ; I. L. R. 18 Calc. 10, 
13) (1891) L. R..18 L A. 48 ; L L, 8.19 Cale, 263. 
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common property unless he has been disseized or ousted there- 
from, or unless the property has been actually converted or 
destroyed. The only question in controversy is, whether the 
act of the defendants constitutes ouster within the meaning of 
this rule. It is perfectly true that the ouster need not be 
accompanied by positive force, aud that whether the exclusion 
of one co-tenant constitutes ouster must depend upon the 
circumstances of each individual case. It has been argued by 
the learned vakil for the appellant that there are two circum- 
stances which support the view that there has been an ouster 
of the plaintiff, namely, frst, the sole occupation of the land of 
the Chundt Mandap by the defendants and secondly, the erection 
by them of a substantial building on that land without the assent 
of the plaintiff. In support of the view that the first of these 
elements is sufficient to constitute ouster, reliance has been 
placed upon passages from Freeman on Co-tenancy and Partition, 
sections 228 and 236. Inthe first of these passages the learned 
author refers to the decision in Carpentier v. Webster (1) and 
observes that an exclusive possession of a part of a common 
estate is to the extent of land embraced by it as inconsistent 
with the common title as the occupation of the whole would be. 
In the second passage, reference is made to the decision in 
Roberts v. Moore (2) in support of the proposition that a refusal 
by one in possession to let his co-tenant come in or to parti- 
cipate in the enjoyment of the common property is equivalent 
to turning him out. It is clear, however, from an examination 
of the cases relied upon, that they do not lay down any rule of 
universal application. They recognise the doctrine that whether 
any given act will amount to an ouster or not, must depend 
upon, whether the actis or is not consistent with the common 
title, that is, consistent with the common right to occupy and 
enjoy, and the answer to this question must depend upon the 
various circumstances of the case. The proposition that the 
sole occupation of a portion of joint property by one co-owner 
necessarily constitutes an ouster of the other co-tenant, is 
neither well-founded in principle nor sustained by the author- 
ities. Joint-property in order that it may be jointly enjoyed 
must be used simultaneously in different parts by different 
co-owners or successively in time in its entirety by the 
various owners. It is inconceivable that the same piece 


(1) (1865) 27 Calif, 549. 
(2) (1860) 8 Wallace Jr. 297 ; 20 Fed. Cas. 895. 
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of land can be simultaneously occupied and enjoyed in its 
entirety by two persons. The so called joint user of property 
necessarily implies a division in space or a succession in 
time or an employment of a common agent. From this point 
of view, sole occupation of a part of the common estate by one 
co-owner does not inevitably imply an ouster of the other 
co-owner, This view is supported by the cases of Watson v. Ram 
Chand (1), Mohesh Naratn v. Nowbut Pathak (2), and Ananda 
Chandra wv. Parbati Nath(3). In tue last of these cases, it was 
ruled that although in the case of immovable property jointly 
owned, each co-owner isin theory interested in every infinite- 
simal portion of the subject-matter and each has the right, 
irrespective of the quantily of his interest, to bein possession of 
every part and parcel of the property jointly with the others, yet 
it does not follow that one joint-owner is entitled to maintain 
an action in ejectment against a co-owner merely on the ground 
that the latter is in sole occupation of a portion of the joint- 
property. Such sole occupation may under certain circums- 
tances be perfectly legitimate and may not constitute an invasion 
of the rights of the co-sharer. We are unable, therefore, to hold 
that the element of sole occupation by the defendants upon 
which stress is laid by the appellant, is sufficient in itself to 
justify the inference that there has been an ouster of the plaintiff. 
The second element which we are invited to regard as conclusive 
evidence of ouster is the erection of a substantial building 
on the land without the assent of the plaintiff. In support of 
this proposition, reliance has been placed upon a passage from 
Freeman on Co-tenancy, section 240, in which the learned author 
refers to the decision in Benett v. Clemence, (4) as authority for 
the dictum that such an exclusive appropriation by one co- 
tenant of a part of the land to his own use as arises from the 
erection of a permanent structure is evidence of an ouster. In 
the same section, however, it is pointed out that the erection of 
a permanent structure cannot be invariably treated as conclusive 
evidence of ouster. This latter view was adopted by this Court 
in Ananda Chandra v. Parbati Nath (3) in which it was ruled 
that sole occupation by one co-owner of a part of the joint land 
to his own use by the erection of a permanent structure is not 
necessarily evidence of an ouster. It may well be that the lands 
(1) (1890) I. L. R. 18 Oale. 10, 


(2) (1905) 10 L. J. 497 ; I. L. B. 32 Calo.. 837, 
(3) (1908) 40, L. J. 198. (4) (1868) 6 Allen (Mags,) 18. 
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OIvIL, cannot be enjoyed as each of the joint owners is entitled to 
1910, enjoy them without making extensive and permanent improve- 
Dwijendra Narain ments. The test to be applied is, whether the plaintiff who 
Roy complains of the act of his co-owner has sustained some subs- 


Pürnendi Narain tantial injury by reason of the act of which he complains. > 
ES Precisely the same view was adopted in the case of Cubitt v, 
Mookerjee, J, Porter, (1) which was treated as authoritative by Jessel M. R. in 
m Standard Bank v. Stokes (2), by Jenkins C. J. in Mohan Chand v. 
lsakbhat (3). In this case, a joint wall was pulled down by one 
of two tenants-in-common and a new wall was built of a greater 
height than the old one. It was ruled that this did not entitle 
one of the two tenants in common to maintain trespass against 
the other. If the right of one joint-owner to effect an improve- 
ment upon the joint-property was denied, the result would be 
that the co-tenants wiling to undertake the expense of such 
improvements would be compelled to desist from making them 
and required to leave his lands in a condition in which he 
cannot use them advantageously to himself. As observed in the 
case of Hart v. Gregg (4), entry by one co-parcener cannot: 
become adverse without some unequivocal act amounting to an 
actual disseizin or ouster of the other co-tenants and the mere 
erection of buildings adapted to the legitimate use of the land- 
does not amount to such disseizin. A co-tenant who has thus 
spent money is not entitled, as pointed out in Ze: v. 
Dickeson (5), Brickwood v. Young (6) to call upon his co-sharers 
to compensate him for the expenditure, but he has a defensive 
equity which attaches to the land and passes to a purchaser, 
which is enforceable in the event of a partition or a distribution 
amongst the tenants in common of the proceeds of sale of the 
land. In view of these principles, we are unable to give effect to 
the contention of the appellant that the mere circumstance that 
the defendants have erected a substantial structure on the land 
is conclusive evidence of the ouster of the plaintiff. 
Tested in the light of these principles, the conclusion is 
irresistible that the plaintiff has no substantial grievance. 
According to tbe statement made before us at the bar, itis 
indisputable that even after the separation between the two 


(1) (1828) 8 B. & C. 257, 82 R. B. 374. 

(2) (1878) 9 Ch. D. 68. 

(8) (1900) I. L. R. 25 Bom, 218. 

(4) (1840) 10 Watts 185 ; 36 Am, Dec. 166. 

(5) (1884) 16 Q. B, D. 60. (6) (1905) 2 Com, L. R 887. 
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branches of the family in 1896, they continued to carry on the 
worship jointly in the Chandi Mundap. This was done apparently 
for one year, for as soon as in the following year, 1897, the old 
building of the Chandi Munda was destroyed by an earthquake, 
the plaintiff occupied the ¥ugodhairthatt which was still joint- 
property and began to perform his worship there. The defen- 
dants were thus left in sole occupation of the land of the Chundi- 
mundap on which they erected temporary sheds where the worship 
was carried on by them during the years 1897 to 1901. The 
temporary sheds, however, proved very inconvenient, and in 
I90I the defendant rebuilt the house at a cost of Rs. 4,000. The 
plaintiff in the Court below professed his inability to bear the 
expenses of construction but he is anxious either to have the 
house demolished or to have it jointly occupied. It is obvious 
that there is no ground for demolition of the house and this part 
of the claim has been abandoned before us. 1t is equally clear that 
a decree for joint possession which would render necessary the 


performance of the poojaks of both branches of the family ` 


(which must be performed simultaneously on stated auspicious 
days) in the same building might lead to serious dispute and 
trouble. We feel no doubt whatever that we ought not to 
disturb the existing condition of things, under which each party 
performs the worship in a separate house. If the plaintiff has 
any real grievance, his remedy lies obviously in a suit for parti- 
tion. The second ground urged on behalf of the appellant 
cannot consequently be supported. 

The result, therefore, is that the decree made by the Courts 
below must be affirmed and this appeal dismissed with costs. 


B. M. — Appeal dismissed. 


Before Mr. Fustice Harington and Mr. Fustice Chatterjee. 
MAHARAJA SIR RAMESWAR SINGH BAHADUR 


U 


DHUNPAT SINGH AND oTHERs.* 


Alortgage by guardian, validity of — Guardians and Wards Act (VIII of 1890), 
Bec. 31— Order, if to substantially comply with the procisions of the section 
—Order obtained on misrepresentation of fact and not by fraud— Mort- 
gages entitled to amount advanced. 

A mortgage exeouted by a certificated guardian of a minor’s property in 
pursuance of a permission obtained on misrepresentation of faot and not by 
* Appeals from Appellate Decrees Nos, 1882 and 2166 of 1907, against the 
deorees of H. E. Ransom, Esq, District Judge of Durbhunga, dated the 17th 


July, 1907, affirming those of Babu Ambica Churn Dutt, Subordinate Judge of 
Durbhunga, dated the 23rd Maroh 1907, 
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fraud is a valid mortgage, even though the permission ought not to have been 
granted, A mortgagee is not bound to go behind tho order of the Oourt per- 
mitting the mortgage, where no onse of fraud exista. 

Gungapershad Sahu v. Maharani Bibi (1) referred to. 

An order granting permission to the guardian to transfer is sufficient if it 
substantially, though not in form, complies with the provisions of section 31 
of the Guardians and Wards Aot. Thus an order not reciting the necessity for 
which the loan was required is valid, if the petition on which the order was 
granted contained the requirements provided in section 81 of the said Act, 

A mortgagee is not entitled to recover any larger sum than what he has 
actually advanced, 

Appeal by the Plaintiff. 

Suit on mortgage bonds. 

The material facts and arguments appear from the judgment. 

Babu Ram Charan Alitra for the Appellant. 

Babus Foges Chunder Roy and Kulwant Sahay for the 
Respondents. 

The following judgments were delivered : 


Harington J.—These two appeals are preferred by the 
plaintiff against decrees passed by the District Judge of 
Durbhangah affirming the decisions of the Subordinate Judge 
of that District dismissing the suits brought in respect of certain 
mortgages. The ground on which the suits were dismissed was 
that the mortgages were created on the property of some minors 
and that the permission granted to the guardian to execute 
those mortgages ought not to have been granted, because the 
debt for which the money was borrowed was one for which the 
minors were not liable ; that as the permission ought not to have 
been granted, the mortgage could not be executed under the 
Guardians and Wards Act and the plaintiff, therefore, was not 
entitled to recover the amount. 

Against the decision of the lower Court the mortgagee has 


‘appealed and the appellant contends that the order having been 


made permitting the guardian to execute the mortgages in 
question, the mortgagee was not bound to go behind the order 
and enquire whether the order ought to be made or not, and as 
án authority for that proposition the judgment of the Judicial 


' Committee of the Privy Council in the case of Gungapershad 


Sahu.v. Maharani Bibi (1), is relied upon. The particular 
passage is on page 50. In answer, the respondents rest their 
case in support of the judgment of the lower Court on three 


grounds. First, that the order does not comply with the 


(1) (1884) L. RH, 12 I, A, 47 (50) ; I. L. R. 11 Calc. 379. 
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provisions of section 31 of the Guardians and,Wards Act, because 
the order does not recite the necessity for which the loan 
was required, and secondiy, that the petition on which the 
order was passed contained a statement which was untrue, 
namely, that the minors were liable for the decree which the 
guardian intended to pay off. Now, with regard to these 
contentions although it is stated that the statement in the 
petition was in fact inaccurate, no case of fraud was set up or 
proved in the lower Court, and it is conceded in the course of 
the argument in this Court that even if the minors are not 
liable on the decree, they might possibly be liable in a suit 
for contribution in respect of the liability covered by that 
decree. Then, the third point which is taken by the learned 
vakil is that consideration for the mortgage was not paid 
or appled in the way in which the mortgagee had under- 
taken to pay or to apply it. With regard to the first two 
points arising out of the provisions of section 31, the case 
stands thus: If a certificated guardian appointed over the 


property of the minors under section 27 of the Act is, - 


subject to the provisions of the Act, bound to deal with the 
property as carefully as a man of ordinary prudence would 
deal with it if it were his own, and he is empowered to do all 
acts which are reasonable and proper for the realisation, protection 
or benefit of the property. Now, it may become reasonable or 
proper to mortgage or charge or transfer the property, and 
in order to protect the interest of the minor. The Act goes 
on to say that “permission to the guardian to do any of the 
acts mentioned in section 29 (t. e., to mortgage, charge or transfer 
“the property) shall not be granted by the Court except in case 
of necessity or for an evident advantage to the ward: Then 
having enacted this, the section goes on to provide that the 
order shall recite the necessity or advantage as the case may be, 
describe the property with respect to which the act permitted 
isto be done—and so on. Inthe present case a petition was 
put in before the District Judge applying for leave to mortgage 
the property and pointing out that there was a decree against 
the minors and others, that the minors’ property had been adver- 
tised for sale and that they would suffer great loss if the property 
was put up to auction sale and that it was impossible to satisfy 
the debt. Then, on that petition the District Judge gave the 
permission and that constituted the order on which the mortgage 
was executed. It has’ been pointed out that it does not comply 
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with the provisions of section 31 and possibly there may be 
force in the contention. Though it does not comply, as it ought 
to, in form, with section 31, yet I think it does in substance ; 
because on the petition which was granted there appear the 
requirements which are provided for in section a1 namely, the 
necessity or the advantage which would accrue to the minors 
if the permission were granted ; I think it may be assumed that 
in granting the application containing those statements the 
Judge adopted them, and though they are not in form yet they 
substantially comply with the provisions of section 31. Then, 
ifthatis so, there is the order under section 31 made by the 
Judge, which on the authority of the Privy Council the mortgagee 
is not bound to go behind where no case of fraud is alleged. 
If that is so it seems to me that the mortgagee was entitled to 
advance the money on the security and that the property 
in question was lawfully burdened with the repayment of the 
money advanced. With regard to the statement which is said 
to be untrue, I have referred to tbe possible liability with regard 
to the decree and I desire to point out that the misrepresenta- 
tion is not alleged to be fraudulent, and assuming that there was 
a doubt as to its accuracy, I do not think that, that takes the 
case outside the law as laid down by the Privy Council in the 
case to which I have referred. 

The result is this. The mortgagee has parted with his 
money on the faith of a mortgage executed by a person appointed 
by the Court as guardian of the property of the minors whom 
the law gives certain powers with regard to that property, and 
further on the faith of the permission granted by the Court to 
that guardian to exercise the power created by the mortgage. 
That permission was not obtained by fraud and in my opinion 
the mortgage executed under it is perfectly a good mortgage and 
the estate must bear the burden of the loan. 

Another point that there had been no consideration, all I 
need say about that is, that question does not appear to have 
been seriously contested in the Court below, and I do not feel 
pressed by the point for this reason. Iu my opinion there must 
be a decree in favour of the plaintiff on the mortgage aud an 
account must be taken by the Court of first instance of the 
money due on the mortgage, and when that account is taken, it 
will be for the accounting officer to find what money has been 
advanced on the mortgage, and the mortgagee will not be 
entitled to recover any larger sum than what he has actually 


Voi. XL] HIGH COURT. 


advanced. We remand the case on this point. For these 
reasons I think the appeals should be allowed, the judgment 
dismissing the plaintiff's suit set aside and in lieu thereof a decree 
shall be made in favour of the plaintiff directing that an. account 
be taken of what is due on the mortgage in question. 

Chatterjee J.—The decree made by the lower appellate 
Court inthis case cannot stand. It is admitted on behalf of 
the respondents that the respondents arethe owners of Purgu- 
nah Pachhi. It is also admitted that the decree of Maharaja 
Lachmeshwar Singh Bahadur was for the revenue of Purgunah 
Pachhi and although the decree obtained by the Maharaja was 
not expressly against the respondents, they would most probably 
have been liable in a suit for contribution if their co-sharers 
paid up the decree. There was, therefore, some sort of ultimate 
liability of the minors in respect of the demands of the 
Maharajah. The respondents have, therefore, no case on the 
merits so far as this question is concerned. As regards the 
permission granted by the District Judge for the execution of 
the mortgage in question, it was no doubt granted upon inaccu- 
rate facts and without, perhaps, the consideration of all the 
circumstances which the Judge was bound to make under section 
31 of the Guardians and Wards Act. But there are no materials 
upon which I can decide that the Judge did not consider all the 
points that were laid before him. Of course, if he had seen the 
decree he would have found that the minor was not a party to 
the same, but if the real facts of the case had been represented 
to him he might have been of opinion that considering the 
ultimate liability of the minors and also the chances of an 
unsuccessful litigation in opposition to the claim for contribution 
that might be made against them by their co-sharers, it would 
be proper that the order should be made in the interest of the 
minors. On the whole, therefore, there does not seem to be any 
valid objection to the order and that being so, the mortgagee is 
entitled to rely upon this order as the basis of his right to 
claim satisfaction from the minors’ estate. 

It has however been contended that although the mort- 
gagee in the mortgage deed shows that the consideration for 
the mortgage was kept in deposit with him forthe payment of 
the decrees, he did not make the payment and the decrees were 
satisfied otherwise than by the consideration for the mortgage 
deed. This was not clearly the case of the defendants in the 
lower Courts. There was, however, an issue as to the passing 
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of the consideration ; but thatisa matter which must be gone 
into in considering the accounts that are directed to be taken 
under this decree in respect of the account due on the mortgage 
deed ; for if the mortgagee did not advance any part of the 
consideration money, he would not be entitled to get the same 
from the minors! estate notwithstanding that the same is entered 
in his mortgage deed. 


A. T. M. Appeals allowed. 


Before Mr. Fustice Mookerjee and Mr. Justice Carnduf. 
SITAL RAI AND ANOTHER 


V. 


NANDA LAL AND ANOTHER," 


Ciril Procedure Code (Act XIV of 1882), Secs. 244, 311— Bengal Tenancy Act 
(VIII of 1885), See. 174—Appeal, if lies— Maintainability of applica- 
tion— Withdrawal of application under Seo, 811, Civil Procedure Code. ` 

It cannot be affirmed as a general proposition of law either that an order 
under section 174 of the Bengal Tenancy Act or under section 310A'of the Civil 
Procedure Code is or is not appealable, 

The test is whether the question raised in the proceedings is one relating to 
execution, satisfaction or discharge of tbe decree, and if the question is of this 
description, whether it arises between the parties to the suit or their represen- 
tatives. If it so arises, the order is appealable. 


Kedar Nath v. Uma Charan (1; and Pita v Chuni Lal (2) followed. 
Kishori Vohun v. Sarodamani (8), Bungshidhar v. Kedar (4) and Subh 
Narain v. Goroke Prosad (5) distinguished. 


An application under section 174 of the Bengal Tenancy Act is maintainable, 
when the leave of the Oourt has been applied for to withdraw a previous appli- 
cation under section 811 of the Civil Procedure Oode. 

‘Applies’ in section 174, means ‘ applies and prosecutes.' 


Rajendra Nath v. Nilratan (6) applied 


Appeal by the Judgment-debtors. 
Application to set aside a sale. 


The material facts and arguments appear from the judgment. 

Babus Mahendra Nath Roy and Chandra Sekhar Frasad 
Singh for the Appellants. 

Babus Umakah Mukerji and Raghu Nath Singh for the 
Respondents. 


* Appeal from Order No. 298 of 1908, against n decision of M. Smither, Esq. 
District Judge of Shababad, dated the 8rd April 1908, reversing that of Babu 
Prayag Nath, Munsiff, Arrab, dated the 24th August 1907. 


(1) (1900) 60. W. N. 67. (4) (1896) 1 O. W. N. 114. 
(2) (1906) I. L. R. 31 Bom. 207. — (5; (1898) 3 O. W. N. 844. 
(8) (1890) 1 C. W. N. 80. (6) (1896) 1. L, R. 23 Calc. 958. 
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The judgment of the Court was delivered by 
Mookerjee J.—This is an appeal on behalf of the judgment- 
debtors against an order for confirmation of a sale in execution 


of a decree for arrears of rent, which had been set aside by the : 


Court of first instance under section 174 of the Bengal Tenancy 
Act. The circumstances under which the orders in question 
were made may be thus briefly narrated. On the 8th July 1907 
the respondent decree-holder in execution of a decree for arrears 
of rent purchased the holding of the appellant. On the 
13th July, the judgment-debtors applied to have the sale set 
aside under section 311, Civil Procedure Code. On the sth 
August following, they applied under section 174 of the Bengal 
Tenancy Act and asked for leave to make the necessary deposit. 
The Court directed the money to be received if the application 
under section 311, Civil Procedure Code, then pending was 
withdrawn. The necessary amount was deposited on the follow- 
ing day. Onthe 7th August the judgment-debtors applied for 
leave to withdraw the application under section 311. On the 
24th August, the Court set aside the sale under section 174 of 
the Bengal Tenancy Act and dismissed the application under 
section 311. The decree-holders auction-purchasers then appealed 
tothe District Judge. A preliminary objection was taken to 
the hearing of that appeal on the ground that the order was 
not appealable. The District Judge overruled this objection 
on the 3rd April 1908, and held on the merits that the order 
made by the Court ~-of first instance under section 174 of the 
Bengal Tenancy Act could not be sustained inasmuch as the 
judgment-debtors were not entitled to apply for reversal of the 
sale under section 174 after they had applied under section 311 
to set aside the same sale. 

The judgment-debtors have now appealed to this Court and 
on their behalf the order of the District Judge has been 
challenged on the ground that he has taken an erroneous view 
of the scope of section 174. On behalf of the respondents, 
on the other hand, a preliminary objection has been taken 
that no appeal lies to this Court and it has been broadly con- 
tended that an order under section 174 of the Bengal Tenancy 
Act is not appealable as an order under section 244 of the Civil 
Procedure Code. It has further been argued on the merits that 
the view taken by the District Judge as to the scope of sec- 
tion 174 is correct, and is justifed by the plain language 
of the section. 
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In support of the preliminary objection, reliance has been 
placed on behalf of the respondents upon the decisions of 
this Court in the cases of Krshort Mohun Roy v. Sarodamant 


. Dasi (1), Bungshidhar Haldar v. Kedar Nath Mondal (2) and 


Subh Narain Lall v. Goroke Prosad (3). Reliance on the other 
hand has been placed on behalf of the appellants upon the 
decisions of this Court in the cases of Anpa Nath Pal v. Ram 
Lakshmi (4, Phul Chand wv. Narsingh Persad (5) and Keder 
Nath Sen v. Oma Charan (6). In our opinion, the cases relied 
upon by the respondents are clearly distinguishable. As pointed 
out by this Court in Kedar Nath v. Uma Charan (6) and by the 
Bombay High Court in Atta v. Chuni Lal (7), it cannot be 
affirmed as a general proposition of law either that an order 
under section 174 of the Bengal Tenancy Act or under sec- 
tion 310A of the Code of Civil Procedure is or is not appealable. 
Whether an order made under either of those sections is appealable, 
must depend upon the circumstances of the individual case 
before the Court. The test to be applied is, whether the ques- 
tion raised in the proceedings is one relating to execution, satis- 
faction or discharge of the decree, and if the question is of this 
description, whether it arises between the parties to the suit or 
their representatives. ^ Now, in the three cases upon which 
reliance is placed on behalf of the respondents, the Court pro- 
ceeded on the basis that the question raised was either not a 
question relating to the satisfaction of the decree, or if it was a 
question of that description, it did: not arise between the 
parties to the suit or their representatives. Upon tbe facts 
stated, in the cases of At:sAor: Mohan Roy v. Sarodaman: (1) 
and Bungshidhar Haldar v. Kedar Nath Mondal (2), it is clear 
that the controversy did not arise between the parties to the 
suit or tbeir representatives, although it is doubtful whether 
upon the facts stated in the Report of the decision in Subh Narain 
Lal v. Goroke Prosad (3, the question might not be 
rightly regarded as one relating to execution and arising 
between the parties to the suit or their representatives. As 
regards the last mentioned case, however, the learned Judges 
simply followed the earlier decision in Kizshori Mokun Roy v. 
Sarodamani Das: (1) and it cannot consequently be rightly 


(1) (1890) 1 0. W. N. 30. (4) (1897) 1 O. W. N. 708, 
(2) (1896) 10. W. N. 114. (5) (1899) I. L. B 28 Calo. 73. 
(3) (1898) 3 O. W. N. 844. (6) (19006 C. W N. 57. 

(7) (1906) I. L. R. 31 Bom. 207. 
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suggested that they intended to lay down as a broad general 
proposition of law that an order under section 174, Bengal 
Tenancy ‘Act or under section 310A, Code of Civil Procedure, is 
under no circumstances open to appeal. In fact, in view of the 
decision of a Full Bench of this Court in Chandi Churn v, 
Banku Behari (1) such a position cannot possibly be maintained. 
In that case, the decree-holder was the auction-purchaser, and a 
question arose as to the validity of an order made by the Court 
below under section. 310À, Code of Civil Procedure. In the 
decision of this question, the Full Bench proceeded on the 
assumption that the appeal against the order was competent and 
-actually reversed the decision of the Court below on the merits. 
We must, therefore, consider in the case before us whether the 
question is one relating to satisfaction of the decree and whether 
it arises between the parties to the suit. There can be no doubt 
as to the answer to be given to either branch of this question. 
The question. before the Court is whether the decree is to be 
satisfied by the deposit made by the judgment-debtor under 
section 174 of the Bengal Tenancy Act and that question arises 
directly between the judgment-debtor, on one side and the 
decree-holder on the other. We must consequently hold that 
the order made by the District Judge is appealable, and thus 
overrule the preliminary objection. 

As regards the merits, the answer to be given to the question 
raised depends upon the true construction of the proviso to 
sub-section 2 of secticn 174 of the Bengal Tenancy Act. That 
sub-section as it stood at the time when the order in question 
was made by the Court of first instance was in these terms: 

" Provided that if a judgment-debtor applies under section 
311, Code of Civil Procedure, to set aside the sale of his tenure 
or holding, he shall not be entitled to make an application under 
this section." i 

It is contended on behalf of the respondents that as the 
judgment-debtor had applied under section 311, Code of Civil 
Procedure, he was not entitled to make an application under 
section 174, Bengal Tenancy Act. It is argued on the other hand 
on behalf of the appellant that the real object of the section is to 
prevent a judgment-debtor from applying under section 174 only 
so longas he is an applicant under section 311, Code of Civil 
Procedure, so that if a judgment-debtor has applied under 
section 311 it is open to him to withdraw the application and 


(1). (1899) I. L R 26 Calc. 449. 
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thus qualify himself for an application under section 174, Bengal 
Tenancy Act. The question in substance is, whether we should 
take a-narrow view of this section and hold that as soon as a 
judgment-debtor. applies under section 311, he permanently 
disqualifies himself from applying under section 174. We do not: 
think that we should put upon the section such a restricted 
construction, which cannot be supported upon any intelligible 
principle. We observed that with regard to the latter part of the 
section, the words " make an application" have been construed to 
mean * make and prosecute an application" in the case of 
Rajendra Nath Halder v. Nilratan Mitter (1). In that case an 
application had been made under section 310A, Code of Civil. 
Procedure, and during the pendency thereof, another application 
was made under section 311 of the Code. It was argued on 
behalf of the judgment-debtors that it was quite competent to 
him to adopt this procedure which did not contravene the 
strict letter of the law, The Court, however, negatived this 
contention, and in our opinion, rightly, for if thejudgment- 
debtor had been allowed to succeed in his contention, the very 
object of the law would clearly have been defeated. That object 
is that the judgment-debtor should not be allowed to avail 
himself simultaneously of the ‘benefit of the provisions of 
sections 310A and 311, Code of Civil Procedure. If that 
principle is borne in mind, we may hold by analogy that the 
term " applies” means“ applies and prosecutes" ; in this view, 
the judgment-debtor should obviously be allowed after he has 
made an application under section 311 of the Code, to withdraw 
that application and to prefer one under section 174, Bengal 
Tenancy Act. Itis argued, however, that in the case before 
us, strictly speaking, at the time when the application under 
section 174 was made, the application previously made under 
section 311 had not been formally withdrawn. But leave had 
been asked for withdrawal of that application on the 7th August 
1907, and if we.treat the application under section 174, Bengal 
Tenancy Act, as one made on the latter day, no question as to 
limitation arises. Upon a reasonable view, then, of all the 
circumstances of the case, we are of opinion that the application 
made by the judgment-debtor under section 174 ought to be 
treated as a valid application, on the ground that treating it as 
one made on the last day allowed by law forthe purpose of 
making such an application, it was made after he had applied 


(1) (1896) I. L. B. 28 Gale: 968, 


Vor.. XL} HIGH OOURT. 


for leave to withdraw the application under section 311, Civil 
Procedure Code. The result, therefore, is that this appeal must 
be allowed, the order of the District Judge discharged and that 
of the Court of first instance restored. 

Under the circumstances we direct each party to pay his 
own costs throughout the litigation. 


- 


N. K. B, Appeal allowed. 


Before Mr. Fustice Harington and Mr. Fustice Chatterjee. 
RAGHUNANDAN LAL AND OTHERS 


v 


RAJENDRA PROSAD NARAIN SINGH AND OTHERS.* 


Execution of decree—Costs, separate sets of, recorded in favour of defendanis— 
Deores reversed on appeal by defendants jointly—Dafondants entitled to 
costs recorded in decree of first Court. 


- A decree in favour of the plaintiff recorded the costs of the several defen- 
dants separately, each being credited with full pleader’s fee. This decree was 
reversed on appeal preferred by all the defendants jointly. The appellate decree 
ordered the plaintiff to pay the defendants the costs of the appeal, the details 
and amount of, which were given, and the costs incurred by them in the lower 
Oourt: | 

. Held, that the defendants were entitled to the separate oosts as entered in 
thé decree of the first Court. 

Appeal by the Decree-holders. 
Applieation for execution of decree. 


“The material facts and arguments appear from the judgment. 
Babu Foy Gopal Ghosha for the Appellants. 
Babu Lakshmi Narain Singh for the Respondents. 
l C. A. V. 
The- judgment of the Court was as follows : 


“A suit for the setting aside of a sale was decreed by the first 
"Court and the decree directed that the defendants do pay the 
‘costs of the plaintiffs amounting to Rs. gog odd. The ordering 
'pàrt of the decree made no mention of the costs of the defendants 

who had appeared by separate vakalatnamas and filed separate 
defences: at the:bottom of the ordering part however the costs 
of the several defendants were recorded separately each being 
‘credited with the full pleader's fee of: Rs. 700; the defendants 


" * Appeal from Order No. 805 of 1908, against the order of Babu Purna 
"Chunder Ohowdhury, Subordinate Judge, First Court, Mozufferpur, dated the 
10th June 1908. 
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preferred one appeal to this Court and the decree of the first 

Court was reversed and the plaintiff respondent was directed to 

pay to the defendants appellants the costs of the appeal, the 
details and amount of which was given and “the costs incurred 

by them (the defendants) in the lower Court” without stating 

the amount thereof. The defendants applied for the execution 
of their decree and prayed for the realization of the costs of the 
High Court and the sum total of the costs named against each 
defendant in the lower Court. The learned Subordinate Judge 
has allowed them one pleader’s fee for the costs of the lower 

Court and the defendants decree-holders appeal and on their 

behalf it is contended that the learned Subordinate Judge had 
no jurisdiction to go behind the decree which on the face of it- 
gives separate costs to the several defendants. On the other 

hand it is contended by the judgment-debtors that the decree of 
the first Court having been superseded by the decree of the High 

Court is entirely defunct and cannot be referred to and that the 

learned Subordinate Judge has done nothing more than assessing 

the costs incurred by the appellants. It will appear from a refer- 

ence to section 206 of the Civil Procedure Code (O. XX, Rule 6) 
that the decree of the first Court ‘must state the amount of 
costs incurred in the suit" and by whom such costs are to be 
paid. Section 579 of the Civil Procedure Code (O. XLI, Rule 35) 
says of the decree in appeal that it shall also state the amount 
of costs incurred in the appeal and by whom such costs and the 
costs in the suit are to be paid. This latter rule is expressly 
excluded from application to the High Court in its Appellate Juris- 
diction (O. XLIX, Rule 3(4)), but the High Court has not framed 

any rule of its own for the framing of its appellate decrees. The 
decree of the High Court speaks of costs incurred by the defen- 
dants. Under section 206 the costs incurred in the suit are to 
be entered in the decree : this must mean the costs incurred both 
by the winning party and the losing party and that seems to 
have been the practice from a long time. See Nubo Kristo 
Mookesyee v. Parbutty Churn Bhuttacharjee (1). Section 579 
does not direct that the details of the costs of the first Court 
should be incorporated in the appellate decree : it directs the 
appellate decree to state by whom the costs in the suit are to be 
paid. As was stated by Mr. Justice Kemp in the case of Mothoora 
Mohun v. Hury Kishore (2), “He (the appellate Court) takes 
the amount of costs for granted, indeed he could not do otherwise?’ 


(1) 11870, 13 W. R., 28. (2) (1872) 18 W. B. 286. 


Vor. Al.) HIGH COURT. 


and says who is to pay them. The costs “ incurred by the defen- 
dants" must be the costs as entered in the superseded decree of 
the first Court. It may be that this view of the law would work 
hardship on the respondents, but they ought to have seen this 
when the decree of the High Court was prepared and may not 
even now be without aremedy. On the record, however, as it 
stands we must hold that the appellants are entitled to the 
costs as entered in the decree of the first Court. The appeal is 
accordingly allowed with costs 3 gold mohurs. 


A. T. M. Appeal allowed. 


CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Teton. 
MAHARAJA SIR PRODYOT COOMAR TAGORE 


vU 


GOPI KRISHNA MANDAL.* 


Landlord and temani—Owustomary right—Custom, growth - of — Putni—Inown- 
brance—Oustom originated during putni, whether binding on zemindaw 
after extinotion of putni—Trees, right to out and appropriate. 

A customary right owes its origin generally to common consent, and when 
fully developed, may be treated as incorporated into a contract by implication, 


Juggo Uvhini v. Manik Chand (1) and Hutton v. Warren (2) applied. 


When such a customary right becomes annexed to an agricultural contract 
by implication, its legal operation and effect are no higher than that of an 
express term of the contract. When, therefore, during the continuance ofa 
putni, a customary right grows up by which the ralyats become entitled to cut 
and appropriate trees on their holdings, and subsequently the zemindar purchases 
the putni at a sale under Reg. VIII of 1819, the customary right can be claimed 
against him by the raiyate only if the right, if expressly granted by the 
putnidar, was of such a nature as to be binding on the zemindar. 

A customary right to cut and appropriate trees may amount to an incum- 
brance on the property. 

Oathoart v. Bowman (8) applied. 


Such & customary right, however, when claimed by heriditary and resident 


* Civil Rules Nos, 2998 to 8001 of 1909, against the decision of Babu 
Tin Kowry Ohaudhury, Mansiff, Lalbagh, exercising the powers of a Small 
Oause Coart Judge, dated the 24th June 1909. 

(1) (1869) 7 M. I. A. 208. (2) (1886) 1 M. & W. 460. 

(8) (1847) 5 Barr 817. 
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OrviL. cultivator, may stand on the-same footing as & bona fide engagement with them 
xD and is, therefore, not liable to be ignored by a purchaser at the putni sale. 
Min by the landlord Plaintiff. 
Maharaja Sir Rules obtained by the E 
Prodyot'(oomar Suits for damages for cutting and. appropriating trees. 
Tug -— 
The material facts appear from the judgment. 
Gopi Krishna 


aridal. Babu Shib Chandra Palit for the Petitioner. 
Bos Babu Ram Chandra Masumdar for the PPS Party. 


5 "hog 
C. A. V. 


The judgment of the Court was | delivered by 


Mookerjee J.—The substantial question of law hich arises 
in these Rules is one of some novelty and nicety, and relates to 
the right of the purchaser of a putni taluk at a sale held under 
Reg. VIII of 1819 to hold'the property free from a customary 
right or right recognised by usage which has grown up during 
the subsistence of the putni and under which occupancy raiyats 
are entitled to appropriate and convert to their own use such 

Eu trees as they have the‘right to cut down. Upon the facts found 
by the Court below, the tenants defendants have cut down and 
— 0 appropriated several ‘palm trees which stood:on their holdings. 
E They resisted the claim of the landlord petitioner for damages 

e of the ground that they had a customary right not only to cut 
TEE down but also to appropriate the trees. Thisthéy have established 
by evidence'» but it is contended ‘on behalf: of the landlord. that 
as'this custom came into existence and gradually developed after 
the creation of ‘the ‘putni and'düring its continuance, and as he 
has purchased the property ata sale for arrears of rent under 
Reg. VIII of 1819, he is entitled to hold the property in the 
condition in which it was before the putni was granted, and 
he is not bound to recognise any customary rights that may 
have grown up in the interval. It may be added that the origin 
of the putni is not known, but the' plaintiffs appears to have 
made his purchase about sixteen years before the date of the 
“suits and he has recently succeeded in obtaining three decrees 
for damages against three tenants who had cut down and apptó- 
priated trees on their holdings ; two of these, however, were 
consent decrees and the third was obtained ex parte. The Court 
below has, therefore, rightly treated these instances as insufficient 
to affect the validity and operation of the custqm. The question 
which now demands investigation is, whether this customary 
right can bé successfully: asserted by the tenants. against. the 
plaintiff. For the solution 'of this question, it is necessary to 


January, 11. 


- 


Vor. XI.] HIGH COURT.: 


examine for a moment the manner of the origin and growth of a 
customary right of this description. ; eo Ns 

In the case of Palak Dhari Rat v. Manners (1), this: Court 
was called upon to consider the nature of the custom or usage 
by which an occupancy raiyat is entitled to transfer his holding 
without the consent of his landlord. Relíance was then placed 
upon a passage from a judgment of the Judicial Committee in 
Juggo Mohini Ghose v. Manick Chand (24 where their 
Lordships in dealing with the case of a mercantile usage observed 
as follows :—" To support such d. ground there needs not either 
the antiquity, the uniformity, or the notoriety of custom, which 
in respect of all these becomes local law. The usage may still 
be in the course of growth ; it may require evidence for its 
support in each case; but in the result, s &s enough tf it appears 
to be so well-known and acqutesced in that it may be reásonábly 


presumed to have been an ingredient tacttly imported by the parties. 
into their contract.” This passage indicates the mode, if not of the 


origin, at any rate of the growth of a customary right or right 
recognised. by. usage, Substantially the same view has been 


indicated in other cases of the highest authority. Thus in 


Arthur v. Bokbenkar (3), Trevor C.J. points out that customs 
owe their origin to common consent and must consequently -have 
been peaceable and acquiseced in and not disputed at law or 


otherwise and observes as follows: ‘customs are not to be: 


enlarged beyond the usage ; because it is the usage and practice 
that makes the law in such cases, and not the reason of the 
thing, for it cannot be said that a custom is founded on reason; 
though an unreasonable custom is void; for no- reason, even 
the highest whatsoever, would make a custom or law, and 
therefore you cannot enlarge such custom by any parity- of 
reasoning, since reason has no part in the making of such! 
custom" (see. also Dane's Abridgment, Chap. XXVI, Art. 1; 
section 3). If, therefore, customs owe their. origin to common 
consent and because they recommend themselves as expedient 
to all, by what precise process do they become binding on parties 
who enter into contractual relations? As Tilghman C. J. puts. 
it in Stuffs v. Dickey (4), when the custom of a country or of a 
particular place is established, it may enter into the body of a 
contract without being inserted; both parties are supposed to 
know it and to be ,bound by it, unless provision to the contrary is 


(L) (1895) I. L. R 28 Calo 179. (3) (1708) 11 Modern 148 (161). 
(2) (1859) 7 M. I, A. 268 (982). . (4) (1812) 5 Binn. 986. 
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made in the contract.” To the same effect is the judgment of 
Baron Parke in Hutton v. Warren (1), where that learned Judge 
observes as follows: “It has long been settled in commercial 
transactions that evidence of custom and usage is admissible to 
aunex incidents to written contracts in matters with respect to 
which they are silent." The same rule has also been applied to 
contracts in other transactions in life in which known usages 
have been established and prevailed, and this has been done 
upon the principle of presumption that in such transactions 
the parties did not mean to express in writing the whole of 
the contract by which they intended to be bound, but to contract 
with reference to those “known usages," (see also Gibson v. 
Small (2), where Baron Parke treats the same principle as appli- 
cable to agricultural contracts, and the notes to Wigglesworth v. 
Dallison (3). We start, therefore, with the proposition that 
agreements founded on consent are the origin of customs ; such 
agreements, though at first matters of option, when they are 
established as customs, cease to be matters of choice, and 
acquire an obligatory element or a binding force. When the 
custom or usage has become developed and has acquired a bind- 
ing character, it becomes by implication incorporated into trans- 
actions and can no longer be ignored when the rights of the 
parties thereunder come to be determined. When, therefore, 
a landlord acquiesces in a certain course of conduct by his tenants, 
for instance, an appropriation by them of the trees in their 
holdings, and such acquiescence has led to the growth of a 
custom or usage which is binding upon him, the position of the 
parties is the same as if the landlord had expressly granted to 
them a right to appropriate the trees. The question now arises, 
whether the grant of such right is an incumbrance which is 
inoperative as against the purchaser of the putni taluk or 
whether itis a donafide engagement with the tenant which is 
protected by the law. 

Now it is well-settled that property in the trees is by the 
general law vested in the zemindar. The tenant is entitled | 
to cut down trees, provided there is no local custom to the 
contrary but he can appropriate the trees when felled, only 
if such appropriation is sanctioned by local custom. [Naffer 
Chander v. Kam Lal (4), Naffer Chunder v. Nanda Lal (5), 


1) ipa M. & W. 468 ; 46 E. R, 368. (2) (1858) € H.L. 0. 358 (897). 
» 1779) 1 Doughlas 20!, 1 Smith L. O. 545. 

4 o) I. L. R. 23 Oalo. 742. 

5) (1890) I. L. R. 22 Calc. 751, Note, 


Vou. Al.) HIGH COURT. 


Sttab Rat v. Dubal Nagesta (1), Kausaha v. Gulab Kuar (2), Ganju 
Deiv. Badam (3), Ruttanjt v. Collector of Zannal (4) and Honywood 
v. Honywood (5), Taylor on Landlord and Tenant, section 354.] 
When, therefore, tenants who have originally no right to appro- 
priate trees which have been felled, are allowed to do so, and 
this course of dealing is acquiesced in for a length of time and 
in numerous instances so as ultimately to entitle the tenants to 
a customary right of appropriation, tacitly incorporated into 
their contract, the result is a substantial encroachment upon the 
rights of the landlord. Can such a right be properly described 
as an incumbrance within the meaning of section 11 of Regula- 
tion VIII of 1819 ? That section does not define the term incum- 
-brance but provides that when a putni taluk is sold for arrears 
of rent, it is sold free of all incumbrances, that may have accrued 
upon it by act of the defaulting proprietor, his representatives, 
or assignees. As instances of incumbrances, we find mentioned 
in the same section transfers by way of sale, gift or otherwise, 
mortgages and other limited assignments, and also leases created 
by the holder of the tenure. A customary right of the descrip- 
tion mentioned would not be included in any of these specific 
illustrations. Atthe same time, it would not be right to treat the 
instances of incumbrances mentioned in the section as absolutely 
exhaustive. It becomes necessary, therefore, to examine for a 
moment the meaning of the terms ‘incumbrance.’ Wharton in his 
Law Lexicon defines an incumbrance as '' a claim, lien, or liability 
attached to property," which definition is adopted by Romer J. 
in Fones v. Bennett (6). Sweet in his Law Dictionary observes that 
to encumber land is to create a charge or liability, for example 
by mortgage, and adds that incumbrances include not only 
mortgages and other voluntary charges but also liens, 4s 
pendentes, registered judgments and writs of execution. In the 
Oxford Dictionary, an incumbrance is broadly defined as a burden 
on property, and reference is made to Bacon’s Maxims and Uses 
where he speaks of certain acts as collateral incumbrances. In 
the Encyclopædia of American and English Law, an incumbrance 
is defined as a burden upon land depreciative of its value such as 
alien, easement, or servitude, which, though adverse to the 


interest of the land-owner, does not conflict with his conveyance | 


of the land in fee. Similar definitions are given in the law 


1) (1907) 6 C. L. J. 218. (4) (1867) 11 M. I. A. 295. 
2) (1899) I. L. R. 21 All. 297. — (5) (1874) L. B. 18 Eq. 306, 
(3) 1908) I. L. R, 30 All, 184, — (6) (1899) 1 Ch, 620, 
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dictionaries by Abbott and Anderson. Bouvier in his Law 
Dictionary defines an incumbrance as " any right to, or interest 
inland which may subsist in a third person to the diminution 
of the value of the land and not inconsistent with the passing . 
of the fee in it by a deed of conveyance," which is taken from 
the decision in Prescott v. Trueman (1). In Memmert v. Mc Keen (2), 
an incumbrance is stated to be a burden or charge on property, 
a claim or lien as an estate, which may diminish it in value, and 
incumbrances are then divided into two classes, namely, f£rs?, such 
as affect the title to the property, and secondly, such as affect 
only the physical condition of the property. A mortgage or other 
lien is a fair illustration of the former, while a public road or 
right of way is an illustration of thelatter. The definitions which 
we have quoted above, are comprehensive enough to include a 
right granted to astranger to cut and appropriate trees, and there is 
In fact one judicial decision [Cathcart v. Bowman (3)] where this 
view has been maintained, a view which has the support of more 
than one leading text-writer (T iffany on Real Property, Vol lI, 
906, Jones on Real Property Vol I. 725, and Rawle on Covenants 
of Title, 98). It is obvious that if a right granted to another 
to cut and appropriate trees on land is treated as an incumbrance, 
acustomary right which has precisely the same effect, may be 
comprehended in the term incumbrance. Reference may in 


this connection be made to the decisions in Womesh Chunder v. 


Raf Narain (4), Khantomont v. Bejoy Chand (5) and Nufer 
Chandra v: Rajendra (6), which recognise the doctrine that the 
title acquired by adverse possession against a putnidar is 
an incumbrance that has accrued upon the taluk by the act of 
the defaulting proprietor. By way of analogy, it may well be 
maintained that a customary right which owes its origin and 
growth to the acquiescence of the landlord stands on the same 
footing as a right expressly granted by him ; so that if a right 
to cut and appropriate trees expressly conferred on a stranger 
be treated as an incumbrance, a customary right of that descrip- 
tion may very well be included in the same category. We are 
consequently not prepared, as at present advised, to overrule 
the contention that a customary right to cut and appropriate 
trees may be an incumbrance on the property. But we are 
of opinion that even if this view be maintained, the plaintiff is 


(1) (1808) 4 Mass, 627 ; 3 Am Deo 249. P 

(2) (1886) 112 Pa.315 ; 4 Atlantic 542. (4) (1868) 10 W. R. 15. 

(3) (1847) 5 Barr. 817. (5) (1892) I. L. R. 19 Calo, 787, 
(6) (1897) I. L. R. 25 Oale. 107. 


Vor. Al.) HIGH COURT. 


not entitled to succeed. The third clause of section 11 of the 
Putni Regulation, provides that the purchaser shall not be 
entitled to cancel a dona fide engagement made by the defaulting 
proprietor with resident and heriditary cultivators. The cases 
have been argued before us on the assumption that the tenants 
in these cases, fall within this description. If the landlord made 
an engagement with such a tenant that he would be entitled to 
appropriate the trees on his holding, the purchaser of the putni 
taluk would in our opinion be bound thereby. A customary 
right in favour of all the tenants by which they are entitled to 
appropriate the trees, would be equally operative against the 
auction-purchaser. It is further obvious that as pointed out by 
this Court in Majaram Osha v. Nilmoney Singh (1) the fact that 
the auction-purchaser is the original zemindar who created the 
putni does not place him in a better position. We must, there- 
fore, hold that treating an engagement with a stranger by which 
he is authorised to cut and appropriate trees as an incumbrance 
imposed upon the land by the owner, treating further a customary 
right of this description which owes its origin and growth to 
the acquiescence of the owner as included in the category of 
incumbrancers, the creation or growth of such right, whether 
contractual or customary, must, in the present instance, be 
regarded as a dona fide engagement with a resident and here- 
ditary cultivator which the auction-purchaser at the putni sale 
is not entitled to abrogate. 

We desire to add that no arguments were addressed to us upon 
the question of the possible effect of the doctrine of acquiescence 
upon the position of the plaintiff who has accepted rent from the 
-tenants for sixteen years after his purchase ; nor, was there any dis- 
cussion at the bar as to how far the tenants as occupancy raiyats 
might be protected under the Bengal Tenancy Act. Our judgment, 
therefore, must not be regarded as a decision upon either of 
these questions or as an approval by implication of the principle 
laid down in Fogeshwar v. Abed Mahomed (2). 

The result is, that these Rules must be discharged with 
costs. We assess the hearing fee at one gold mohur in each case. 
B. M. Rules discharged. 


(1) (1874) 18 B. Tz, R. 198 ; 21 W. R. 826. 
(2: (1896) 8 C. W. N, 18. 
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Before Mr. Justice Brett and Mr. Fustice Sharfuddin 
HAJI SHAH MOMTAZ HOSSAIN AND oTHERS 


v 


RAGHU NANDAN SAHU AND OTHERS. * 
Bengal Tenancy Act (VIII of 1885), Seo. 91— One application against seceral 
tenants, if maintainable— General Clauses Aot, singular for plural. 


Under Beo. 91 of the Bengal Tenancy Act, a landlord can, in one appli- 
cation, include the lands of several tenants having holdings in the land which 
the landlord desires to measure, 


Rule obtained by the landlord Applicant. | 

Application under section 90 of the Bengal Tenancy Act. 

The material facts appear from the judgment. 

Babu Dwarka Nath Mitter for the Petitioners.. 

No one appeared for the Opposite party. 

The judgment of the Court was delivered by 

Brett J.—No one appearing to oppose this Rule, it must 
be made absolute. The question is whether the landlord can, 
in one application under section 91 of the Bengal Tenancy Act, 
include the lands of more than one tenant and apply for an order 
from the Civil Court against several tenants under that section. 
The learned Subordinate Judge has held that there must be a 
separate application in the case of each tenant. We do not 
think that, that view is correct, nor does it seem to be what the 
law actually contemplates. The mere fact that in the section 
the word “tenant” is used in the singular and not “tenants” in 
the plural, does not seem to us, having regard to the provisions 
of the General Clauses Act, to be sufficient to justify the con- 
clusion that, under the section, it was only intended that the 
landlord should make the application against one tenant. Mani- 
festly it would be most inconvenient and expensive to do so, and 
we are inclined to think, from the provisions of section 92 of 
the Bengal Tenancy Act, that itisclear that the intention of 


the Legislature was that such an application could be made with 


reference to the several tenants having holdings in the land 
which the zemindar desires to measure. The result, therefore, is 
that we make the Rule absolute. We make no order as to costs. 

We further direct that the application be returnedito the Sub- 
ordinate Judge with direction to proceed in accordance with law. 
B. M. Rule made absolute. 


* Civil Bule No. 2811 of 1909, against the order of the Subordinate Judge, 
Second Qourt, Bhagulpore, dated the 22nd May, 1909, 
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Before Mr. Fustice Mookerjee and Mr. Justice Teunon. 
NANHILAL AGRARI 


v. 
SECRETARY OF STATE FOR INDIA.” 
High Court, General Rules and Circular Orders (Civil), Chap. VI, Rules 36,5), 
37(b)— Land Acquisition case— Costs— Dismissal— Withdrawal. 
Fall costs can be allowed ina land acquisition case only if the suit has 
been dismissed on the merits, Where the claim is withdrawn, not more than 
half the full fees can be awarded. 


Rules obtained by the claimant. 
Order for costs in land acquisition case. 


The material facts appear from the judgment. 

Babus Mahendra Nath Roy, Provash Chunder Mitter and 
Hart Bhusan Mukerji for the Petitioner. 

Babus Ram Charan Mitra and Foygopal Ghosha for the 
Opposite Party. 


The judgment of the Court was delivered by 


Mookerjee J.— We are invited in these Rules to revise an 
order for costs made by the District Judge of Hooghly in five 
cases under the Land Acquisition Act. The claimant applied 
for leave to withdraw the cases; he was allowed to do so by the 
District Judge ; but was directed to pay full costs to the Govern- 
ment. It has been argued before us that as the cases were 
withdrawn and as in fact they never came to be heard, an order 
for payment of full costs should not have been made. In our 
opinion, this contention is well-founded. Rule 36(5) of 
Chapter VI of the Rules and Circular Orders of this Court 
provides that “ cases under Part III of the Land Acqusition Act 
shall be deemed to be suits and the fees allowable therein may 
be calculated either on the amount of compensation decreed in 
excess of the sum tendered by the Collector or on any smaller 
amount which the Court in its discretion may think proper." 
Rule 37(0) then provides that “if a suit be dismissed for default, 
the amount of the fee to be paid to the defendant's pleader shall 
be left to the discretion of the Court, provided that such fee 
shall not exceed the moiety of the fee calculated on the whole 
value of the suit under Rule 35." The learned District Judge, 
however, appears to have applied Rule 37(a) and allowed full 


* Civil Rules Nos. 1460 to 1464 of 1909, against the decision of 
B. K, Mallik Esq., District Judge of Hooghly, dated the 13th August 1908. 
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costs. But full costs can be allowed only if a suit has been 
dismissed on the merits. It is obvious, therefore, that in no event 
should an order for costs have been made in excess of half the 
full fees of the suit. We, therefore, direct that, so far as Rule 
No. 1462 1s concerned, the order for costs be modified to this 
extent, namely, that the claimant do pay to the Government 
half the full pleader’s fees payable. As regards the other Rules, 
we are of opinion that even half the full fees should not be 
allowed ; as the cases were analogous, the ends of justice would 
be met by allowing one gold mohur as the hearing fee in each 
of the cases out of which Rules Nos. 1460, 1461, 1463 and 1464 
of 1909 arise. The Rules are, therefore, made absolute to this 
extent. The petitioners are entitled to their costs in this Court. 
We assess the hearing fee at one gold mohur in each case, to 
be paid by the Secretary of State, and not by the Railway Com- 
pany who have not resisted these applications. 

N. K. B. Rules made absolute ; Orders modified. 


Before Mr. Fustice Mookerjee and Mr. Justice Vincent. 
HARI NATH BISWAS AND OTHERS 


U 


DEBENDRA NATH BISWAS.* 


Civil Procedure Code (Act V of 1908), Sec. 24— Transfer of iuit — High Court— 
Subordinate Court — Concurrent jurisdiction, 


Under section 24 of the Civil Procedure Code, 1908, the High Court and the 
District Court have concurrent jurisdiction to direct the transfer of a suit. 
The High Oourt can direct a transfer even after the application for the same 
purpose has been refused by the District Court. 

The Court of a Munsiff is subordinate to tho High Court within the megn- 
ing of seotion 24. 


Application by the Defendant. 

Rule for the transfer of a suit. 

Babu Narendra Kumar Basu for the Petitioner. 

Babu Peary Mohan Stkdar for the Opposite Party. 

The judgment of the Court was delivered by 

Mookerjee J.—We are invited in this Rule to transfer a 
suit pending in the Court of the first Munsiff of Krishnagar to 
the Court of the Subordinate Judge of the same place. The 
petitioner alleges that the suits arise out of transactions closely 
connected together and that the evidence both oral and docu- 
mentary to be relied upon in the cases is exactly the same. 


*Oivil Rule No. 2556 of 1000 in the matter of Suit No. 9 of 1909 of the 
Court of the First Munsif of Krishnagar, 
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Under these circumstances, it is obvious that the suits ought to 
be tried together. | 

It is argued, however, on behalf of the opposite party that 
this Court has no jurisdiction to make an order under section 24 
of the Code of 1908, because an application was made to the 
District Judge for the same purpose and was refused. The 
learned vakil contends that under section 24, the High Court 
and the District Court have concurrent jurisdiction and as the 
District Court has refused to exercise the jurisdiction vested in 
it, the jurisdiction vested in the High Court has been taken 
away. There is manifestly no foundation for this contention. 
Section 24, so far as the present point is concerned, is identical with 
section 25 of the Code of 1882, and, under that section, this Court 
frequently exercised the power of transfer after an application 
for transfer made to the District Court had proved infructuous. 

It is next contended that section 24 has no application 
because the Court of the Munsiff is not subordinate to this Court 
within the meaning of that section. It is suggested that a Court 
subordinate to the High Court must be a Court immediately 
subordinate to it and as the Court of the Munsiff is subordinate 
to the District Court, it cannot be said to be subordinate to the 
High Court within the meaning of this section, We are not 
prepared to accept this argument as well-founded on principle, 
nor has any authority been cited in support of the proposition. 

As a last resort, reliance has been placed on the decision of 
the Allahabad Court in the case of Muhammad Safdar Husen v. 
Puran Chand (1) which, however is clearly distinguishable. There 
the District Judge made an order for transfer of a suit from the file 
of the Subordinate Judge to his own file. Application was subse- 
quently made to the High Court to transfer the case from the file 
of the District Judge. The High Court held, not thatit had no 
power to order a transfer, but that, under the circumstances, it 
was not desirable that the order for transfer should be made. 

The Rule will, therefore, be made absolute and the case trans- 
ferred from the Court of the Munsiff to the Court of the Subordi- 
nate Judge. We further direct that both the cases be heard as 
early as practicable, so that this order for transfer may not delay 
the hearing of either case. 

The petitioner is entitled to his costs in this Court, We 
assess the hearing fee at two gold mohurs. 


B. M. I Rule made absolute, 
(1) (1898) I. L. R. 20 AU. 395. 
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PRESENT: Lord Macnaghten, Lord Collins and Sty Arthur Wilson. 
RAJA PEARY MOHAN MUKERJI 


V, 


NARENDRA NATH MUKERJI AND OTHERS, 


[ON APPEAL FROM THE HIGH COURT AT CALCUTIA.] 


Debottar estate, liability af —Shabaits right of re-imbursement — Trust property, . 
presercation of —Oost of defending shebait’s titla— Performanoe of obligation 
imposed by trust deed—Trustee’s right of indomnity—Shabait’s empendi- 
ture in ezoess of actual income, where justified— Limitation, time of run. 
ning of~Amendmont—Linitatlon Act (XV of 1877). Seo. 22, 


" The executors of a deceased shebait of a debottar estate, brought a sult to 
recover a sum of money alleged to be due to the deceased in his onpacity as 
shebait either from the debottar estate or from the prinolpal defendant, the 
appellant, personally, The instrument by which the endowment was made 
was a will, which provided for the order of succession to the office of shebait 
among the testator’s own descendants, and all the surviviug descendants of 
that testator were made defendants of whom the appellant, who had been 


appointed Receiver of the debuttur estate, was sued both in his capacity of 


Receiver and in his personal capacity Under an order of the High ‘‘ourt 
remanding the suit, the prayer of the plaint was amendod six years after the 
date of the death of the s4ob~vit so as to raise directly the question as to the 
right to the office of skebait, and the representation of the dehottar estate : 

Held, that the amendment directed by the High Oourt did not alter the 
character of the suit and no now defendant was brought on the record ; that 
the period of limitation was the period of six years from the date of the 
shebait's death ; and the suit could not be said to be instituted on the date 
of amendment, . 

Held, also, that the estate of a deceased shebait was entitled to be re- 
imbursed (1i all sums properly expended by him 1n the preservation of the trust 
estate, as, for instance, all moneys pald in respect of Governmcr-nt revenue and 
the Jike ; ‘ii all moneys properly expended by him in defending his postion as 


` shebait which was challenged unsuccessfully, and (ii) all moneys properly 


expended in performing the obligations imposed upon him by the instrument 


' cresting the trust or endowment. Walters v. Woodbridge (1) followed 


Held, further, that the right of indemnity was incident to the position of 
a trustee, and that the liability in 1espect of that indemnity was the first 
charge on the trust estate. 

Where in the instrument oreating the trust there was no foundation for 
the contention that the shebait for the time being was not justified in 
spending more than he actually received as income from the trast estate and 
that he ought to have managed the trust so economically, that at his death, 


(1) (1878) L. R. 7 Oh. D. 504, 
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whenever it might happen, there should be no outstanding olaim against the 
trust estate, and it was not unreasonable to expect that, on the cessation of 
certain wrongful acts, to whicn alone the diminution of income from the trust 
estate was due, or on the interposition of the Oourt which the shebait invoked, 
the income from the trust estate would be sutfoient to defray the expenditure 
incurred in the meantime in miiutaining the religious observances prescribed 
by the founder of the trust : 

Held, that the shebait was justified in spending more than he actually 
received, and that his executors were entitled to be re-imbursed from the trust 
estate. l 

Appeal from a judgment and decree of the High Court at 
Calcutta (February 24, 1905) (1), affirming a judgment and decree 
of the Subordinate Judge of Hooghly (June 30, 1903). 

The facts of the case are fully stated in the judgment of 
of their Lordships as well as in the case of Peary Mohan 
Mukerjee v. Narendra Nath Mukerjee (1). 

Sir Robert Finlay, K. C., and Mr. De Gruyther, K. C., ( Mr. 
A. M. Dunne with them) forthe Appellant: The High Court had 
not the power to remand the case, under sections 562, 564 and 566 
of the Code of Civil Procedure (Act XIV of 1882) but only to send 
down an issue or issues for trial. The amendment changes the 
character of the suit. The High Court itself says that it sends 


the case down for ‘fresh trial. The order of remand granting. 


the respondents liberty to make the amendment to their plaint 
and to proceed to a fresh trial was ufra vires and erroneous. 
On its findings the High Court ought to have dismissed the 
suit and ought not to have remanded the same. 

Before the amendment on July 8, 1901, the appellant was a 
defendant in the suit in his personal capacity. But after the amend- 
ment he was made party thereto in quite a different capacity as 
shebatt. Bijoy died in January, 1894, and the claim against the 
appellant as shkebatt was made on July 8, 1901. The period of 
limitation is either 3 years under Art. 57 or 6 years under Art. 
120 of the Limitation Act (XV of 1877). The suit is, therefore, 
barred under section 22 of the Limitation Act. 

A shebait has not the legal property in the endowment, 
but only the title of manager of a religious endowment : 
Maharanee Shibessouree Debia v. Mothooranath Acharjo (2). His 
position is exactly like that of the manager of an infant’s estate. 
As regards the claim relating to money paid in respect of 
Government revenue, the amount so paid may be a charge on 


(lj (1993) L, L, 8,82 Jas 6:2. (2). (1869) 18 M L. A. 270 at 373. 
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the debotiar property, if it is paid for the preservation of that 
property even if it exceeds the income. But the expenses stand 
on a different footing. The shedatt ought not to spend more 
than the actual income, and when the expenditure exceeds the 
income received, the excess cannot be a charge on the property. 
The lower Courts ought not to have allowed items of expendi- 
ture exceeding the actualincome. Again, the previous litigation 
was of a personal character, and it had nothing to do with the 
deboitar property. The cost of such litigation is not a legal 
necessity, and ought not to have been decreed. The suit should 
be dismissed as it isbarred by limitation, or, in the alternative, 
the decree should be amended by disallowing all items relating to 
expenditure in excess of the income and the cost of previous 
litigation. 

Mr. Arthur Cohen, K. C., and Mr. G, E. A. Ross for the 
Respondents, were not called upon. 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—This is an appeal from a decree of 
the High Court of Calcutta affirming a decree of the Subordinate 
Judge of Hooghly. 

In the Court of first instance the present respondents were 
plaintiffs. The suit was brought by them as executors of Bijoy 
Krishna Mukerji, who was shebatt of a deboftar estate for nearly 
four years, to recover Rs. 77,964-9-6 alleged to be due to him in 
that capacity, either from the estate or from the principal 
defendant, the present appellant, personally. 

The history of the litigation is shortly as follows : 

Jaga Mohan Mukerji, who died in 1840, by will, dedicated 
certain properties to the sheba, or worship, of two Zhakurs, or 
idols, the annual celebration of Durgapuja and other pious acts, 
and provided for the order of succession to the office of shedatf 
among his own descendants. 

The first shebatt was the  appellant's father. He was 
succeeded by his step-brother, who died in September, 1890. 
On his death the succession opened to Bijoy Krishna Mukerji. 

Bijoy's succession was opposed by the present appellant, 
who threw every possible difficulty in the wdy of his obtaining 
possession of the estate and collecting the rents. 

Finaly Bijoy brought asuit, No. 40 of 1892, in the Court 
of the Subordinate Judge of Hooghly, to establish his title to 
the office of sAeba:t under the testator’s will. 

On the 29th of January, 1894, the Court decided in Bijoy's 
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favour. Bijoy died on the day on which the decree was made. 
By his will he appointed the present respondents his executors, 
and on the 2nd of March, 1894, they obtained probate. 

On the 25th of January, 1897, the respondents brought the 
present suit against the appellant, who had been appointed 
Receiver of the deġoitar estate, both in his capacity of Receiver 
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the original testator were made defendants. The respondents as 
plaintiffs alleged that, owing to the interference of the appellant 
and his persistent opposition, Bijoy was not able to recover more 
than Rs. 4,607 odd during his incumbency, while he was com- 
pelled to spend Rs. 71,572 odd out of his private funds in 
protecting the deóoffar estate and performing his obligations as 
sAebait, and that after Bijoy's death they had to pay a further 

.sum on account of the debts of the estate. In the result, they 
claimed the sum of Rs. 77,964-9-6 from the estate, or in the 
alternative, from the appellant personally. 

The appellant defended the suit, alleging, among other 
things, that the claim was barred by limitation, and that neither 
he nor the estate was under any liability to Bijoy's executors. 

On the 17th of February, 1899, the Subordinate Judge made 
a decree determining that the claim was not barred by limitation. 
He held that the appellant was liable personally so far as he had 
realised moneys belonging to the estate, and that, as regards the 
rest of the claim, the dedottar estate was liablé for such costs and 
losses as on enquiry by a commission should be found to be 
reasonable. The appellant appealed to the High Court. On 
the 28th of November, 1900, the High Court held that the 
claim against the appellant personally could not be maintained. 
As regards the rest of the claim the learned Judges were of 
opinion that it was not barred. But, although every possible 
claimant to the office of shebait was a party to the suit, they 
thought that the dedottar estate was not properly represented, 
and they remanded the suit in order that the prayer of the plaint 
might be amended, so as to raise directly the question as to the 
right to the office of shebait and the representation of the estate. 

On remand, the Subordinate Judge came to the conclusion 

- that the appellant must be considered to be the shedast and, as 
such, the proper person to represent the estate. He directed that 
two Commissioners should be nominated to enquire into and 
report upon the expenditure in question with liberty to state their. 
own opinion in regard to the liability of the appellaat as shedzit. 
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On the 16th of March, 1903, the Commissioners so 
appointed submitted their report After a detailed examination 
of the several matters referred to them, they stated that, in 
their opinion, the sum of Rs. 49,139 odd was due to the plaintiffs, 
Both parties filed objections. Onthe 3oth of June, 1903, the 
Subordinate Judge delivered his finaljudgment to the effect that 
the amount found due by the Commissioners should be reduced 
to Rs. 45,960-11-10. He held that that sum was recoverable 
from the dedotiar estate, then in the hands of the appellant as 
shebatt. 

Both parties again appealed. On the 24th of February, 
1905, the High Court affirmed the decree of the Subordinate 
Judge and dismissed both the appeal and the cross-appeal 
with costs. 

From that order the appellant has appealed to His Majesty 
in Council. 

On tbe hearing before this Board the learned counsel for 
the appellant raised two points. They contended (1) that the 
suit was barred by limitation, and (2) that the estate of Bijoy 
was not entitled to be reimbursed out of the debofíar estate 
expenditure incurred by Bijoy as skedast in excess of his actual 
receipts from the property. 

As regards the first question, their Lordships are of opinion 
that the appropriate period of limitation is the period of six 
years from the date of Bijoy’s death, and that the suit, therefore, 
was instituted in time, inasmuch as the amendment directed by 
the High Court did not alter the character of the suit and no 
new defendant was brought on the record. The object of the 
amendment was to determine judicially which of the living 
descendants of the original testator, all of whom were already 
parties to the suit, was to be considered shedait. i 

As regards the question of reimbursement, it is quite clear, 
and indeed it was hardly disputed, that Bijoy’s estate was entitled 
to be reimbursed all sums properly expended by him in the 
preservation of the trust estate, as for instance all moneys paid 
in respect of Government revenue and the like. It is equally 
clear that Bijoy’s estate is entitled to be reimbursed all moneys 
properly expended by him in defending his position as shedazt, 
which was challenged unsuccessfully by the appellant. If any 
authority is wanted for this proposition it will be found in 
Walters v. Woodbridge (1). As regards the other items of 

(1) (1878) L. B, 7 Ob. D. 60. 
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expenditure, their Lordships are of opinion that Bijoy's estate is 
entitled to be reimbursed all moneys properly expended in 
performing the obligations imposed upon him by the original 
testator's will The right of indemnity as has often been said is 
incident to the position of a trustee. The liability in respect 
of that indemnity is the first charge on the trust estate. The 
only question is, was Bijoy as trustee, justified in incurring the 
expenditure for which his executors now claim reimbursement ? 
It was contended by the learned counsel for the appellant that 
Bijoy was not justified in spending, ass/eba:7, more than he actually 
received, and that he ought to have managed the trust 60 
economically, that at his death, whenever it might happen, there 
should be no outstanding claim against the rrust estate, This 
objection is somewhat ungracious, if not absurd. There is no 
foundation for it in the will. The average income of the trust 
estate on which Bijoy might fairly have calculated was Rs. 10,000 
a year. During the whole period of his incumbency he received 
less than Rs. 5,000. Tne dimiaution of income was due entirely 
to the appellant’s wrongful acts. It was not unreasonable to 
expect that, on the cessation of those acts or on the interposi- 
tion of the Court which Bijoy invoked, the income would be 
sufficient to defray the expenditure incurred in the meantime in 
maintaining the religious observances prescribed by the founder 
of the trust, 

Their Lordships see no reason to differ from the High Court. 
They will, cnerefore, humoly advise His Majesty that the appeal 
should pe dismissed. 

The appellant will pay the costs of the appeal. 

Messrs. Watkins and  Lempeiere.—Solicitors for the 
Appellant. 

Messrs. T. L. Wilson & Co.—Solicitors for the Respondents. 


J. M. P, Apbeal dismissed, 
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Before Mr. Justice Mookerjee and Mr. Fustice Teunon. 
DIGAMBAR DAS 


VU, 


HARENDRA NARAIN PANDAY,* 


Mortgage—J oint-mortgagors—Co-mortgagor, satisfaction by—Subrogation, extent 
of, right of — Interest — Tender— Part-payment— Deposit in Court. 

When one of several mortgagors redeems the whole mortgage, he acquires 
a charge on the share of each of his co-mortgagors for his proportion of the 
expenses properly incurred in redeeming the property. He is, however, not 
entillel as o matter of right to claim interest on the redemption money at 
the mortgage rate from the date when he makes the payment to the date of 
Tealization. The right of subrogation is founded on equitable principles, and 
the extent to which subrogation would be carried In any particular case, must 
be determined on equitable considerations, 


Ahmed Wali Khan v. Shamshul Jahan Begam (1) applied. 


The principle that a mortgagee is not bound to accept any sum in part 
satisfaction of his decree, applies only to cases where there’ is no dispute as 
to what is due. 

Haji Abdul Rahman v. Haji Noor Alahomed (3) and Greenwood v. Sut: 
cliffe (3) applied. 

Where a mortgagor brought into Court the whole sum found due by the 
Oourt of first instance, and upon an appeal by the mortgagee, the appellate 
Court determined a larger sum to be due: 

Held, that the sum deposited operated as a payment profaxto and interest 
would run after deposit only upon the differenoe. 


Appeal by the Judgment-debtor. 
Application for executon of decree. 


The material facts and arguments appear from the judgment. 
Babus Dwarka Nath Chakravarty and Tarak Chanda 
Chakravart: for the Appellant. 
Babus Ram Chandra Masumdar and Nores Chandra Sinha 
for the Respondent. 
C. A. V, 
The judgment of the Court was delivered by 


Mookerjee J.—The substantial question of law which calls 
for decision in this appeal relates to the precise limits of the 
right of subrogation of one of several joint mortgagors who has 

* Appeal from Order No. 583 of 1908, against the order of J N. Mitter, Esq., 
Officiating District Judge, Murshidabad, dated the 4th September 1908. 


(1) (1906) I. L. B. 28 All, 482; L B, 83 I, A. 81. 
(2) (1891) I. L. R. 16 Bom, 141. (3) (1892) I. Ch. I. 
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discharged the entire mortgage-debt. The events which have 
given rise to the controversy between the contesting claimants 
are matters of record and do not admit of any doubt or dispute. 
On the 18th July 1898 the respondent along with four other 
. persons borrowed Rs. 6,500 from the appellant Digamber Das 
and another person by name Ram Ratan Tewari and executed 
a usufructuary mortgage in their favour. Under the mortgage 
instrument, the principal amount was to carry interest at the 
rate of 24 per cent. per annum, but the mortgagees were to be 
placed iu possession and were to receive the profits in lieu of the 
interest. No particular time was fixed for the repayment of the 
loan, but option was reserved to the mortgagors to pay or deposit 
in Court the entire principal in the month of Asharin any year. 
On the 12th July 1902, the plaintiff deposited the entire amount 
of the principal in Court under section 83 of the Transfer of 
Property Act, and on the 24th September 1904 commenced 
the action, the decree made wherein is now under execution. 
In this suit, he alleged that the mortgagees had purchased from 
one of the mortgagors his one-third share in the equity of 
redemption. The plaintiff consequentiy prayed for declaration 
that as he had satisfied the entire morrgage-debt, he had been 
subrogated to the rights of the mortgagees and was consequently 
entitled to a charge upon the shares of his co-mortgagors (one 
of them now represented by the mortgagees) and that till such 
charge was extinguished by repayment of the sum paid by him 
and interest thereon and costs, he was entitled to be placed in 
possession of the morrgaged properties. On the 3oth December 
1905, the Subordinate Judge made his decree in the suit in which 
he declared that the plaintiff had a charge to the extent of one- 
third of the amount deposited by him upon the one-third share 
of the properties purchased by the mortgagees and that upon 
the failure of the latter to repay such sum within a specified 
time, the plaintiff was entitled to be placed in possession of that 
share. The Court further directed the mortgagees defendants in 
their character 23 representatives of one of the mortgagors to 
pay the plaintiff his costs of the suit, But the Court. disallowed 
the claim of the plaintiff to interest upon the principal sum 
deposited by him and decreed in his favour. This decree was 
not actually signed till the 1st February 1906 ; but on the 27th 
January the defendant deposited in Court the decretal amount, 
and the Court directed notice of the deposit to issue on the 
plaintiff. The plaintiff subsequently appealed to this Court 


227 


Civil. 


1910. 


ed 


Digambar Das 


t. 
H: rendra Narain 
Panday, 


Afookerjee, J, 


298 
OIVIL. 
1010, 


—— 
Digambar Das 


T. 
Harendra Narain 
Panday. 


Mookerjee, J, 


THE CALCUTTA LAW JOURNAL. [Vor. XI. 


and on the 3oth January 1908, a Division Bench (Sir Francis. 
Maclean, C. J. and Mr. Justice Coxe) varied the decree so far as 
the question of interest was concerned. It was declared that 
the plaintiff was entitled to interest upon one-third share of the 
amount deposited by him at the rate of 24 per cent. per annum 
as stipulated in the mortgage. It will be observed that neither 
this decree nor the judgment whereon it was based, defines the 
point of time from which the interest was to run, nor the 
period during which it was to continue. On the 16th June 
1908 the plaintiff applied for execution of the decree. He prayed 
that the defendant might be directed to pay him an one-third share 
of the amount deposited by him together with interest from the 
date of deposit to the date of realization, as also the costs of the liti- 
gation. He completely ignored in substance the amount brought by 
the defendant into Court on the 27th January 1906 and asked that 
the properties might be sold upon failure of the defendant to 
pay the decretal amount. It is not disputed that the prayer for 
sale is not authorised by the decree but the question is of no 
practical importance as the defendant has brought into Court 
whatever is alleged by the plaintiff to be due to him. The 
defendant, however, contests the right of the plaintiff to get 
any interest after the 27th January 1906, that is, after the date 
on which he paid into Court the sum adjudged by the Subordi- 
nate Judge to be due to the plaintiff, and this is the point in 
controversy between the parties. The District Judge has 
held on this question in favour of the plaintiff decree-holder. 
The defendant judgment-debtor has now appealed to this Court, 
and on his behalf, it has been argued that as the decree does not 
specify the period for which interest is to be allowed, it is vague 
and incapable of execution, and that, in any event, interest 
ought not to be allowed at the rate specified in the mortgage- 
contract after the date of the deposit in the Court below, which 
ought to be treated as a valid payment in partial satisfaction 
of the decree. 

With regard to the first branch of this contention, we are 
of opinion that there is considerable force in it. It cannot be 
disputed that the decree of this Court is indefinite, inasmuch 
as it does not specify the period during which the interest is 
to be allowed. It has been contended on behalf of the respon- 
dent that as the plaintiff claimed interest at the mortgage-rate 
from the date of the payment made by him to the date of realiza- 
tion, the decree should be interpreted in the light of the plaint, 
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and it ought to be held that the Court intended to decree interest 
for the period mentioned therein. We are unable, however, 
to adopt this contention as sound, because, as observed in the 
judgment of the Subordinate Judge in the original suit, the 
plaintiff based his claim, not on the case as stated in the plaint 
but on general principles of law and especially on the doctrine 
embodied in section 95 of the Transfer of Property Act. The 
decree, therefore, must be treated as indefinite, and upon a strict 
view of the law, the judgment-debtor would, perhaps, be entitled 
to succeed in his contention that the execution proceedings 
ought to be discharged on that ground alone. In our opinion, 
however, it would not be right in this case to adopt such a course, 
for it was conceded by the appellant that if his contention 
prevailed, it would be open to the decree-holder to apply at once 
to this Court for review of the previous judgment, and as neither 
of the two learned Judges who originally heard the appeal is 
now a member of this Court, the application would in ordinary 
course be heard by this Bench as at present constituted. Under 
such circumstances, the litigation between the parties should not 
be needlessly protracted and we must consequently proceed to 
consider the precise extent of the right of subrogation of the 
respondent. 

On behalf of the appellant judgment-debtor, it has been 
contended that although a co-mortgagor who redeems the mort- 
gaged property acquires thereby a charge on the share of each 
of the other co-mortgagors in the property for his proportion 
of the expenses properly incurred in so redeeming, he is not 
entitled as a matter of right to claim interest either at the mort- 
gage rate upon the amount of his deposit or from the date of his 
deposit to the date of realization of his dues from his co-mort- 
gagors. In support of this argument, reliance has been placed 
upon the decision of the Judicial Committee in the case of 
Ahmad Wali Khan v. Shamsul Fahan Begam (1). It has further 
been argued on behalf of the appellant that the amount 
deposited on the 27th January 1906 ought to be treated as part 
payment of the sum determined as due under the decree of the 
High Court ; and that whatever the rate of interest allowed by 
the Court may be, it ought, after that date,to run only upon 
the balance. In answer to these contentions, it has been argued 
on behalf of the decree-holder respondent, that as the co- 
mortgagor who redeems the mortgaged property is subrogated 

(1) (1906) I. L. B. 28 All. 482; L. R 83 I. A. 81. 


229 


OVIL. 


1910, 
angan 


Digambar Das 


t. 
Harendra Narain 
Panday. 
AMookerjee, J, 


330 


OIVIL, 


1910. 
—~ 


Digambar Das 


t. 
Harendra Narain 
Panday. 


Mookerjee, J. 


THE CALCUTTA LAW JOURNAL, [Vor. XI. 


to the rights of the original mortgagee, he is entitled as a matter 
of right to interest at the mortgage rate trom the date of deposit 
to the date of realization, and that as the whole amount deter- 
mined as due upon this principle was admittedly not deposited 
in Court, he was not bound to accept such partial payment, 
especially as the acceptance of the smaller amount might be 
deemed a waiver on his part of the claim for interest, and might 
thus practically frustrate his appeal to this Court. ln support 
of this conten:ion, reliance has been placed onthe decisions 
of the Judicial Committee in Hewanchal Singh v. Jawahir 
Singh (1) and Ram Chandra Marwari v. Rani Keshobat 
Kumari (2). To determine which of these contentions ought 
to prevail, it is necessary to examine the nature of the ‘right of 
subrogation obtained by one of several joint mortgagors who 
redeems the mortgaged property by repayment of the entire debt. 

Section 95 of the Transfer of Property Act provides that 
where one of several mortgagors redeems the mortgaged property 
and obtains possession thereof, he has a charge on the share of 
each of the other co-mortgagors in the property for his propor- 
tion of the expenses properly incurred in so redeeming and 
obtaining possession. This section as construed by their Lord- 
ships of the Judicial Committee in Ahmad Wah Khan v, 
Shamshul Fahan Begam (3) shows that the charge follows on 
redemption, so that where one of three mortgagors pays off 
the mortgage-debt in full, and then sues the other two to recover 
the whole amount, he is entitled to a decree for a proportionate 
share of the money paid and the decretal amount is a charge 
upon the interest of the defendants in the property redeemed. 
The section, however, it will be observed, makes no express 
provision for the payment of interest upon the sum claimed, 
much less does it indicate the period for which interest ought to 
be allowed. Judicial decisions which have any direct bearing 
upon this matter are also not by any means numerous. In 
Ranee v. Amir Buksh (4) Sir John Edge C. J. appears to have 
ruled that if one of several joint mortgagors redeems the entire 
mortgage, he is entitled to a charge upon the share of his co- 
mortgagors for a proportionate share of the redemption money 
and reasonable interest from the date of redemption. Again in 
the case of Ahmad Wali Khan v. Samshul Fahan Begam (3) 
- (l. (1888) I. L. B. 16 Cale, 307. 

(2) (1909) 10 C. L. J. 1; L. R. 86 I. A. 86, 


(8) (1906) I. L. B. 28 All, 482; L, R. 33 I. A. 81. 
(4) (1898) 18 All W. Notes 89. 
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to which our atteution has been invited, the Judicial Committee 
appears to have allowed, apparently without any discussion 
onthe point at the bar, interest upon the redemption money 
at the Court rate only fromthe date of the institution of the 
suit, It appears that the mortgage in that case, which carried 
interest at a very high rate, was releemsd oa the 2nd November 
1896, and the suit by the mortgagor, who had satisfied the 
mortgage-debt, against his co-mortgagors was not commenced 
til the 2nd April 1900. Their Lordships declared that the 
plaintiff was entitled to recover against the defendants two-thirds 
of the sum paid by him to redeem the mortgage with interest 
at 6 per cent. per annum from the date of the institution of the 
suit, and that he was entitled to a charge in respect thereof upon 
the interest of the defendants in the mortgaged property. A 
similar decree was made by the Supreme Court of the United 
States in ratt v. Law (r)ia which the Court sustained the 
right of subrogation of one of three mortgagors who was com- 
pelled to satisfy the entire mortgage, but allowed interest upon 
the redemption money only at the rate of 6 per cent. from the 
date of redemption, No doubt it is stated broadly in ZLourey v. 
Byers (2), that where the plaintiff paid a mortgage made by him 
and another jointly, the plaintiff would be subrogated. to all of 
the rights of the mortgagee ; but the proposition more generally 
maintained is that where a tenant-in-common of mortgaged 
property paysthe mortgage-debt, he is entitled to have the lien 
of the mortgage kept alive until his co-tenants pay him their 
respective shares of the amount paid by him to satisfy the 
mortgage ; Parsons v. Urie (3), and Suk v. Eyre (4). No doubt, as 
stated in Harris on Subrogation, section 11y and Sheldon on 
Subrogation, section 173, there are cases in which interest has 
been allowed upon the redemption money at the same rate as in 
the original mortgage. Thus in Simpsonu v. Gardiner (5), A and 
B had purchased land in common and jointly executed a 
mortgage for the purchase money ; B upon the death of A was 
obliged to pay the entire mortgage money to save the land ; it 
was ruled that he was subrogated to the rights of the mortgagee 
and was entitled to the same rate of interest on the debt as 
originally agreed upon. It is clear, however, that judicial 
decisions as well as opinions of text-writers generally affirm the 
rule that if one joint mortgagor in order to protect his interest 


(1) (1815) 9 Cranch 456, (B) (1908) 104 Maryland 238. 
(3) (1881) 80 Ind, 443. (4) (1875) Ir, B. 9 Eq 893. 
(5) (1881) 971. 987. ^ ^^ tt 
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pays the joint debt, he is subrogated merely to the interest of 
the joint mortgagor until he is repaid (Jones on Mortgages, 
section 878 ; Sheldon on Subrogation, section 179 ; Harris on 
Subrogation, sections 386 and 424). In fact if we remember for 
a moment the principle upon which the doctrine of subrogation 
rests, it becomes obvious that the Court has a discretion so far at 
any rate as the rate of interest and the period during which it is 
to run are concerned. It is only bya fiction of law that the 
mortgagor who redeem the security is substituted in the place 
of the original creditor, and although it is sometimes said that 
the substitute is put in all respects in the place of the party to 
whose rights he is'subrogated, even a superficial consideration 
wil show that the statement is too broad and requires qualifica- 
tion. In so far as any question of priority is concerned, he no 
doubt enjoys the same advantages as the original mortgagee and 
is entitled to priority over subsequent mortgagees from his co- 
mortgagor ; Har Prasad v. Raghunandan (1). In so far as the 
amount of money which he is entitled to recover from his 
co-mortgagors is concerned, he can claim contribution only 
with reference to the amount actually and properly paid to 
effect a redemption, to which sum he can add his legitimate 
expenses. In so far as interest on these sums is concerned, he 
cannot claim itfor any period antecedent to the redemption. 
The substitution, therefore, of the new creditor in place of the 
original one, does not place the former precisely in the position 
of the latter for all purposes. If we now bear in mind that the 
doctrine of subrogation was borrowed by Courts of Equity from 
the Civil Law and developed by them with a view to do substan- 
tial justice, it becomes clear that, as pointed out in Jn re Hewitt (2) 
the extent to which subrogation would be carried in any 
particular case, must be governed by equitable considerations 
(Sheldon on Subrogation, sections 1 and 155). See also Harris on 
Subrogation, section 4 and Domat on Civil Law, Cushing's edition, 
Vol. I, p. 694, Part I, Book III, Tit. I, Section VI, Surjiram 
v. Barhamdeo (3), Gurdeo Singh v. Chandrzkah (4). If, therefore, 
one of several mortgagors satisfies the entire mortgage debt, 
though upon redemption he is subrogated to the rights and 
remedies of the creditor, the principle has to be so administered 
as to attain the ends of substantial, justice regardless of form ; 
in other words, the fictitious cession of the rights and remedies 


(1) (1908) I. L. R. 31 All. 166. (2) (1874) 25 N, J. Eq. 210. 
(3) (1905) 20. L. J, 988 (298). 
' (4) (1907) 5 O. L. J, 611 ; I. L. B, 86 Calc, 198 (217). 
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of the creditor in favour of the person who effects the redemp- 
tion, operates only to the extent to which it is necessary to 
apply it for his indemnity and protection. The cases, therefore, 
which recognize the doctrine that the Court when invited to 
enforce the right of subrogation, can exercise its judicial discre- 
tion in the award of interest and in the determination of the 
period for which it is to be allowed, are based on sound equitable 
principles. In this connection, it is worthy of note that a useful 
analogy is furnished by the class of cases where the Court is 
called upon to allow redemption at the instance of an owner of 
a fragment of the equity of redemption who has been excluded 
from a mortgage suit. It is well-settled (Kedar Lal v. Bishen 
Farshad (1), and Ganga Das v. Jogendra Nath (2)) that although 
redemption is allowed on the basis that the mortgage though 
merged in the decree as regards the parties to the suit still 
subsists as regards the party excluded, yet interest at the con- 
tract rate runs only up to the date allowed by the decree in the 
previous suit. Similarly in cases like the one before us, it may 
well be maintained that interest at the mortgage rate ought to 
be allowed only up to the date of the decree of the Court of 
first instance by which the amount payable by the defendant is 
determined. As a matter of fact, this Court on the 30th January 
1908 allowed interest at the rate stipulated in the mortgage, that 
Is, 24 per cent. per annum, and this rate we think ought to 
continue up to the 3oth December 1905 when the decree of the 
first Court was made. From that date up tothe date of realization, 
interest may be allowed at the Court rate of six per cent. per 
annum. This brings us to the consideration of the second point 
in the case, namely, the effect of the payment into Court by the 
defendant of'the sum determined as due by the Subordinate 
Judge on the 27th January 1906. As already stated, this amount, 
though sufficient to cover the sum decreed by the Subordinate 
Judge, falls short of the amount calculated to be due under the 
decree of this Court. The respondent decree-holder contends 
that as he stands in the position of a mortgagee he was not 
bound to accept what turns out to be only a partial payment. 
Now it may be conceded, as pointed out by this Court in the 
cases of Ram Kamleswari v. Sukhan Singh (3) and Bechu Singh 
v. Becharam Sahu (4), a mortgagee is not bound to accept any 
(1) (1903) I, L. R. 31 Calc. 882; L. R. 811. A. 67. 
(2) (1907) 5 0. L. J. 315. 


(3) (1902) 7 0. W, N. 172. 
(4) (1909) 10 C. L. J. 91 (98). 
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sum in part satisfaction of his decree and is entitled to an order 


absolute unless the entire amount specified payable is brought 


into Court for payment to him. This view is founded upon the 
decision in Drxon v. Clark 1). As pointed out, however, by 
Mr. Justice Telang in Haji Abdul Rahman v. Haji Noor Maho- 
med (2, this doctrine is applicable only in cases in which there 
is no dispute as to what is due. The cases of Bowen v. Owen (3), 
Read v. Goldring (4), Eckstein v. Reynolds (5), Henwood v. 
Oliver (6) and Bull v. Parker (7) show that an unconditional 
tender of a sum which turns out in the end to be less than what 
is really due may be valid fro tanto, if there is a dispute as to the 
amount due, though a tender of only part of what was admittedly 
due is of no avail. In fact, in the case last mentioned, the 
amount tendered was less than what was found to be due; and 
yet the tender was upheld as sufficient. The point is well 
illustrated by the case of Greenwood v. Sutcliffe (8). There, a 
mortgagor tendered to a mortgagee in poszession the balance 
appearing to be due for principal, interest and costs, according to 
an account made out by the mortgagor from documents furnished 
by the mortgagee, such balance being less than what the 
mortgagee claimed to be due. The mortgagor stated at the time 
that he did not admit the correctness of the mortgagee’s accounts 
and that he intended to take steps to dispute them and to have 
the costs taxed. The mortgagee refused to accept the sum 
tendered. The mortgagor then brought an action to redeem 
and it was held that the tender, as it did not impose any con- 
dition on the mortgagee, was a good tender. In the case before 
us there was a dispute between the parties as to the right of 
the plaintiff to claim interest. The Court of first instance 
decided against the plaintiff, and the defendant forthwith brought 
into Court the whole of the sum adjudged to be due. The Court 
of appeal ultimately took a different view and held that the 
decree of the Court below must be varied as to interest. Under 
these circumstances the plaintiff is not entitled, in our opinion, 
toignore the payment into Court. The learned vakil for the 
respondent suggested on the authority of the decisions of the 
Judicial Committee in Hewanchal Singh v. Fawahir Singh (9) 
and Ram Chandra v. Keshobatt (10) that he might have 


(1) (1848) 5 O. B. 8:5; 75 R, R. 747. (5) (1887) 7 A. & E 80; 45 R. R. 676 


(2) (1891) I. L. R. 16 Bom. 141. (6) (1841) 1 Q. B 409; 55 B R. 290. 
(8) (1847) 11 Q. B. 130; 76 RB. R. 806. (7) (1843) 2 Dowling N., 8. 315. 

(4) (1813) 9 M. & S 86; 148 B. 594. (8) (1892) 1 Ch. J. 

(9) (1888) I. L.B 16 Cale. £07, (10) (1909) 100, L.J 1 ; 36 I. A. 86. 
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prejudiced his position if he had withdrawn from Court the 
money deposited. In our opinion, there isno foundation for 
this contention. He might easily have protected himself if he 
had withdrawu the money, subject to an express reservation 
that this was to be without prejudice to his right of appeal ; 
for it is well-settled [Bowen v. Owen (1)], that though a tender 
of a smaller amount than that of which an indivisible and entire 
claim consists, may be invalid as a tender, there is nothing to 
prevent the creditor from accepting the amount tendered in part 
payment, and his doing so will not preclude him from afterwards 
claiming the residue of his account, always provided that the 
debtor did not make it a-condition of his tender that it be 
accepted in discharge of the whole. It has further been faintly 
suggested that there is nothing to show that the decree-holder 
was aware of the deposit made on the 27th January 1906. We 
are not prepared to attach any importance to this suggestion. 
We must assume that the order of the Court that the decree- 
holder be informed was carried out, and in any event it is extremely 
unlikely that the decree-holder would have stayed his hands so 
long if he had not known that the amount was in the custody 
of the Court. Our conclusion upon the whole case, therefore, 
is that interest at the mortgage-rate allowed by this Court on 
the 30th January 1908 should be calculated from the date of 
payment by the plaintiff, that is, the 12th July 1902 to the date 
of decision by the first Court, that is, the goth December 1905 ; 
that on the amount due on the latter date interest would run 
at 6 per cent, per annum, that the amount deposited on the 27th 
January 1906, should be duly set off, and that. upon the balance 
interest should run at the rate of six per cent. per annum up to 
the 16th Sepcember 1908, when the final deposit was made by 
the defendant. The accounts, so taken, shows that on this last 
date the defendant was bound to deposit only Rs. 2,244-10. He 
was compelled, however, to bring into Court Rs 3,791-12-6 pies, 
the whole of which sum has been taken out by the decree-holder. 
The latter has, therefore, baen overpaid Ri. 1647-2-6, and as he 
has had the benefit of this money from the 16th September 1908, 
he is bound to refund it to the plaintiff with interest at 6 per 
Gent. per annum from that date up to the date of realization. 

_ The result, therefore, is that this appeal must be allowed 
and the order of the Court below modified. The decree-holder 
respondent is directed to repay to the juigment-debtor appellant 

(1) (1847) 11 Q. B, 130 ; 76 R. R. 306. 
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the sum of Rs. 1,647-2-6 with interest thereon at 6 per cent. per 
annum from the 16th September 1908 to the date of realization. 
Upon his failure to do so, the appellant will be entitled to realise 
the same in execution of this decree. To avoid any possible 
dispute in future, we may add that no question has been argued 
as to the costs of the original litigation, the right to which will 
not be affected by the present decision. The appellant is entitled 
to his costs, both in this Court and in the Court below. We assess 
the hearing fee in this Court at five gold mohurs. 


B. M. Appeal allowed ; order modified. 





Before Mr. Fustice Caspersz and Mr. Fustice Doss. 
KUMAR SATYA PRIYA GHOSAL. 


v. 


GOBINDA MOHAN ROY AND OTHERS,” - 


Contract Aot (IX of 1872 ), Section 933— Contract by ageni— Principal, disclosed 
and tnxdisclored—Liability of principal—Agent, contraot by— Negotiable 
Instruments Act (. X. XVI of 1881), Bection 4. 


The rulee regarding the liability of an agent and of the seein in cases 
of contract by the agent are succinctly summarised in section 238 of the 
Contract Act. 

Where an agent borrowed a certain sum of money from a banker on a 
hand-note and simultaneously gave him a letter shewing that the money was 
borrowed for the benefit of his principals: 

` Held, the creditor could hold the principals as well as the agent liable 
for the debt 


In the matter of The Gunges Steam Tug Co, Ltd. (1), Paterson v. Ganda- 
segul 2) and Thomson v. Datenport (8) referred to. 


Where a hand-note contained no covenant for repayment to the creditor 
or to his order and there was no evidence that by any custom or usage, instru- 
ments of this description were negotiable in the looality : 

Held, it was not a negotiable instrument within the meaning of section 4, 
of the Negotiable Instruments Act, illustration (5) to that section, notwith- 
standing. 


Appeal by the Defendant. 
Suit for money. 


The material facts and arguments appear from the judgment. 


-* Appeals from Original Decrees Nos. 181 and 1586 of 1907, against the 
decision of Babu Asutosh Banerji, Officiating Subordinate Judge of Baoker- 
gunge, dated the 3!st January 1907. 

. (1) (1890, I. L. R. 18 Calo. 81. — (9) (1812) 15 East, 62; 18 R. B. 368. 

(3) (1829) 9 B. £O 78; 82 R, R 878. - 
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Babus Ram Charan Mitra, Srish Chunder Choudhury and SITIS 
.Provash Chunder Mitter for the Appellant, Defendant No. 1. .1909. 

Mr. P. Das and Babu Sarat Chandra Sen for the Appellant, kumar Satya Priya 
. Defendant No. 2. Ghosa] 

Dr. Rash Behary Ghose, Babus Batkuntha Nath Das, Gobinda Mohen Roy. 
Samatul Chandra Dutt, Gunada Charan Sen, Mohini Mohan imas 


Chatterji and Satish Chunder Mukerji for the Respondents. 
The following judgment was delivered : 


This is an appeal by the defendant No. 1, Satya Priya 
Ghosal, minor son of Satyanga Ghosal, who was one ofthe 
five sons of Satya Krishna Ghosal, at whose death, his widow 
Saudamini became possessed of the one-fifth share of her 
deceased minor’son Satya Kanti Ghosal. Two of the other sons 
sold, each, a one-fifth share, and Saudamini purchased the same, 
‘namely, from Satya Bhusan (defendant No. 2) and Satyeswar 
‘Ghosal. The remaining son, Satyajit Ghosal, is the defendant 
‘No. 3 in this litigation. This appeal relates to a five annas 
fifteen gundas share of pargana Selimabad. 

On the death of Saudamini, which took place in December 
:1898, her estate came to be represented by the defendant No. 4, 
Naba Gopal Mookerjee, as executor; but this gentleman was, 
"also,an agent to manage the entire property, that is, the four 
annas share each of the defendants Nos. 1 and 3, and the 16 
:gundas share each of Apoorba Coomari, widow of Satyeswar 
-Ghosal, and Satya Bhusan Ghosal. It is clear, therefore, that 
“with respect to a share at 6 annas 8 gundas, the defendant No. 4 
-stood forth, as an executor, independently of the other shares 
mentioned which he merely managed on behalf of the four 
-CO-OWDers. 

The defendant No. 4 was acting as au agent under a power 
of attorney, dated the 16th December 1901, executed in his 
favour by three of the sons of Satya Krishna, namely, 
Satyanga, Satya Bhusan and Satya Jit. It is stated in the 
document, that he had authority to borrow money. As a 
matter of fact, he did borrow money and executed six hand- 
notes, dated the 27th March 1903, (one hand-note), 13th July ` 
1903 (two hand notes), and the 25th September 1903 which 
-date is borne by three hand-notes. 

In conjunction with these hand-notes must be considered 
the letters of- which Exhibit 2 may be taken asa speciman. In 
this letter- it-is recited by Nabagopal: “I have this day (27th 
March 1903) borrowed from your fahadsl at Barisal by executing 


-— 
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OIvIL, a note of hand, the sum of Rs. 5,000 for paying the Government 
1909, revenue for the March kist of Hissa 5 annas 15 gundas 
Bun Satya Priya zemindary No. 3840 belonging to Kumar Satya Bnusan Ghosal 
Ghosal Bahadur and others. I deposit with you the agentnama 
Gobinda Mohan Roy, showing that I am the agent of the said Ghosal Bahadur. You 
2 will file the said agentnama in Court, if called upon by me to 


do so, when it will be required by me. Ishall take back the 
original agentnama from you after taking out an attested copy 
from the Court in which it willbe filed, and giving the same 
to you,” ; 

‘The plaintiff, from whom these several sums, aggregating 
Rs. 27,000 were borrowed, brought his suit to recover the money, 
and, of the 4 defendants, the defendant No. 1 alone contested 
the claim, 

The Subordinate Judge of Backerganj has decreed the suit 
against the defendants Nos. 2, 3 and 4 and the estate of Saty- 
anga Gnosal represented by his minor son the defendant No. I 
who is under the Court of Wards. 

In appeal on behalf of the defendant No. I, it has been 
contended by the learned senior Government pleader that, in 
terms of the notes of hand which are identical in all cases, the 
defendant No. 4 bound himself to be wholly liable for the 
several amounts borrowed, and that the plaintiff, although he 
knew who were the principals for whose benefit the money was 
borrowed, elected to treat the defendant No. 4 Nabogopal as his 
sole debtor, and, in support of this general contention, it has 
been urged that the letters to which we have referred, were not 
executed simultaneously with the several hand-notes but were 
the result of some after thought whereby the liability might be 
fixed on the Kumar principals for whom the defendant No. 4 
purported to have acted. 

The point for determination is asimple one. It has been 
found by the Subordinate Judge that the letters were written 
along with the notes of hand. There is nothing intrinsically 
improbable in this finding, and no evidence has been indicated 
tous from which we could safely infer that these papers were 
prepared on later dates. We have the positive evidence of 
Naba Gopal that the letters were written with the notes of hand, 
that is to say, that they were executed by him as part of the 
same transaction, and tbat, as a result, the power of attorney, 
dated the 16th December 1901, was actually delivered into the 
hands of the lender of the money, - i 
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The circumstances in which it had become necessary for the SAVI 
defendant No. 4 to borrow these large sums of money were 1909. 
perfectly well known tothe parties, and itis not conceivable kumar Satya Priya 
that a banker would advance money to an agent on the latter’s oe 


personal responsibility without looking to the principals, also, Gobinda Moban Roy. 
as being liable for the repayment of theloans. It is true that, NE 

in the accounts of the plainuffs firm, the defendant No. 4 was 

entered as the borrower, but the natural explanation is that his 

name appeared in the notes of hand. 

Among a variety of reported cases to which our attention 
has been called, we may cite a decision of this Court, Zn the 
matter of The Ganges Steam Tug Company Limited (1) where 
Petheram C. J. observed: ‘‘It is well-established law that a 
person who has made a contract with an agent may, if and when 
he pleases, look: directly to the principal, unless by the terms of 
the contract he has agreed not to do so and that whether he 
was or was not aware when he made the contract that the person 
with whom he was dealing was an agent only." 

We have already said that when the notes of hand were 
executed, the reasons and necessity for borrowing the money 
were. present to the minds of all che parties, [t was necessary 
to superadd a personal liability on the defendant No. 4 because 
he was acting as executor to the estate of Soudamini, the person 
most interested in the property of the Ghosals to the extent of 
6 annas 8 gundas. 

The case of Paterson v. Gandasegui (2) has been strongly 
relied upon, and reference has, also, been made 10 ceriain obser- 
vations in the judgment in Zhomson v. Davenport (3). In the 
first mentioned case, the principal in the presence of his agent 
inspected the articles, and selected such of them as he required, 
and yet it was the agent who afterwards ordered tne goods. The 
seller gave credit to him, and made the invoices in his name and 
sent them to him. On these facts, trie Court held that the seller 
.had elected to treat the agent as his sole debtor, and thereby 
precluded himself from recovering over agaiust the principal. 
In other words, tne seller having trusted the agent exclusively 
had elected to treat him as principal in law. This latter case 
scarcely bears any resemblance to the facts of the present case. 
The letters which accompanied the hand-notes, were handed 
over to, and the power of attorney deposited with, the plaintiffs, 


(1: 41890) I. L. R. 18 Calc. 81 36). 12) (1812) 15 East 62; 18 B. R, 368 
(8) (1829) 9 B. & O. 78 ; 32 R. B. 678 ; 2 8m. L, O, I1 ed. 879. 
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with no other object, than tbat of enabling them to retain in 
their possession indubitable proof of the fact that the moneys 
had been advanced on the credit of the principals also. 

In Thomson v. Devenport (1) the agent purchased goods 
representing that he bought them on account of persons resident 
in Scotland, but he did not mention their names: the seller 
did not enquire who they were, and he debited the agent. It 
was held that the seller might afterwards sue the principals for 
the price. This case does not help the appellants. 

From these and other cases three rules on the subject of 
election have been deduced by the learned commentators of 
Smith's Leading Cases (Ed, r1, Vol. 2, pp. 391, 392). The first 
rule is that where A, contracts with B, without stating himself 
to be an agent, B mav, on discovering his principal, elect 
between them, The second rule is the same where he states 
himself to be an agent, but does not name his principal, and 
even where A, names his principal, if the seller does not, at the 
time of making the contract, trust the agent B, exclusively. 
The third rule covers the case if A state himself to be an agent, 
but have no principal, he is personally liable. 

These three .rules are concisely summarised in section 233 
of the Indian Contract Act, which provides that, in cases where 
the agent is personally liable, a person dealing with him may 
hold either him, or his principal, or both of them liable; and, 
by way of illustration of the section, the case is mentioned that 
where A enters into a contract with B to sell him 100 bales of 
-cotton and afterwards discovers that B was acting as agent for 
C, À may sue either B or C or both, for the price of the cotton. 

In this case, defendant No. 4 is within the second part of 
the second rule. We have already said that the plaintiff did 
not lend the money to defendant No. 4 alone, and that all the 
persons really to be benefited were perfectly well known. 

These observations dispose of the appeal on the ground 
taken by the learned Senior Government pleader. In his con. 
cluding address Babu Ram Charan Mitra adopted the arguments 
of tne learned counsel for the defendant No. 2, though he did 
not urge them when he opened his case. These arguments 
turn on a consideration of the provisions of the Negotiable 
Instruments Act, so far as they refer to promissory notes, It is 
,urged that the defendant No. 2 cannot be made liable on the 
.hand-notes because his name does not appear on them. 


4 


---- - 1) (1829) 9 B. & O. 78 


Vor. Xl] HIGH OOURÍ.. 24L 


We do not think it necessary to deal at any length with vina 
this question because the promissory notes in this litigation do 1908. 


not appear to be negotiable instruments. Ifthey are not nego- Kumar Satya. Priya 
tiaole, section 28 of Act XXVI of 1881 does not arise for con- oes 
sideration, nor does section 4 of the Act apply to this case. In Gobinda Mohan Roy: 
these hand-notes Naba Gopal promised, and held himself wholly xen 
liable to repay the sums borrowed. There is no covenant that 

the repayment would be made to the plaintiff or to his order. 

There is no evidence that, in virtue of any custom or usage, 
instruments of this description were negotiable in the district of 
Backerganj. Then, with reference to the definition of section 4, 

we attach no importance to the second illustration (5) upon 

which, no doubt, some argument might be founded in favour of 

the learned counsel's contention. It has been held, and is now 

settled law, that illustrations cannot control the plain meaning 

of the words of a statute. Lastly, the defendant No. 2, on whose 

behalf this technical plea has been raised, neither defended the 

suit in the Court below nor raised it in the grounds of apoeal to 

this Court. When he was examined, he very candidly said in 

ánswer to the question, “ what is the reason for your not having 

filed a written statement in this case" ? When I believe that I owe 

the money, what is the necessity of increasing the costs by 

filing a written statement " ? This was a very proper attitude 

for him to adopt, and we do not think that his liability is 

seriously contested at the present stage. 

A suggestion has been put forward by the learned Senior 
Government pleader that the defendant No. 1 is perfectly 
wiling to pay his own quota of the debt incurred by Naba 
Gopal, and that the lady Apurba Kumari (widow of Satyeswar 
Ghosal) should have been made a party to the suit, by the 
plaintiff in order that the dispute might be adjusted between 
all the co-sharers. 

From what we have already found, it is impossible to allow 
the defendant No. 1 (who is said to be theonly solvent defendant) 
to pay his share of the plaintiff's demand. The transaction was 
entered into by the defendant No. 4, for himself, as executor, 
and as agent for the three co-sharers who had given him the 
power of attorney, and one of those co-sharers was the father 
of the defendant No. 1. In these circumstances, the joint 
liability cannot be distributed in the manner in which it is sought 
to be done, and it is, also, impossible to say that the plaintiff 
ought to have impleaded Apuroa Kumari. The latter was not 
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a party to any of theloan transactions. She was not living in 
Calcutta at the time, and, when subsequently informed, she 
merely did not disapprove of the action of Naba Gopal. 

In no view of the case, therefore, can the judgment of the 
Subordinate Judge be disturbed. The-appeal is dismissed with 
costs which are payable to the plaintiffs respondents. 


A. O. D. No. 186 oF 1907. 


The judgment we have just delivered in Appeal No. 181 of 
1907 will govern this appeal also. 

A special contention raised by the learned counsel on behalf 
of the defendant No. 2 Satya Bhusan Ghosal is that, with regard 
to another property, the separated share of two annas 74 gundas 
of Pergana Selimabad, the defendant No. 2 was not interested 
as Ijaradar, and that the power of attorney, of the r6th Decem- 
ber 1901, in favour of the defendant No. 4 Naba Gopal, did not 
empower him to raise money or to pay off any dues in respect 
of that 2 annas 174 gundas share in which the defendants Nos. 1 
and 3 were solely interested. 

It appears to us, on a reasonable construction of the power 
of attorney, that Naba Gopal was authorized by the defendant 
No, 2 to borrow money generally for the management of the 
estate. It contemplated ajoint and reciprocal liability of the three 
defendants. Sums might be borrowed for the necessities of any 
one or more of the defendants, and on the credit of all. The 
whole estate was intended to be managed including the ljaradari 
Mahal in which the defendant No. 2 was not interested. 

We do not think, therefore, that any apportionment can -be 
made, as to the separate liability, of the defendant No. 2, or 
that he should be exempted from the operation of the joint 
decree in favour of the plaintiffs. 

The appeal is dismissed with costs payable to the plaintiffs 
respondents. 


N. K. B. Appeals dismissed. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Holmwood, 
RAJ GIR SAHAYA 


v. 
ISWARDHARI SINGH AND OTHERS,* 

Lost record—Burnt record—Reoord burnt— Deoree, execution of— Limitation 
Aot (XV of 1877), Soh, IT, Art. 179, Clauses (1) and (4)—Reconstrue- 
tion of lost record —Inherent power—Step in aid of emeout ion. 

A Court has inherent power to re-construot its records when they have been 
lost or destroyed. 

An applioation for execution of a decree need not be accompanied by a 
copy of the decree, When, therefore, the decree has been lost or destroyed, it 
is competent to the decree-holder to apply for execution and to obtain relief 
upon proof of tho contents of the decree by secondary evidence. 

An application to a Court to re-construct a lost decree, is not a step in nid 
of execution, as it is needless for the deoree-holder to have the deoree restored 
before he applies for exeoution, which must be done within three years from 
the date when the judgment was pronounced, 

Quere: Whether, when a record has been destroyed, the deoree-holder is 
entitled to bring a fresh suit or whether he must npply for execution of the 
lost deoree and prove its contents by secondary evidonce, 


Appeal by the judgment-debtor. 
Application for execution of decree. 


The material facts appear from the judgment. 
Babu Provas Chandra Mitter for the Appellant. 
No one appeared for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the judgment- 
debtor against an order of the District Judge of Mozuffarpur 
by which he allowed execution to proceed onthe basis of a 
decree which was obtained by the respondents against the present 
appellant in June 1901, 

On the igth of November tgo1, the record room was 
destroyed by fire and the original of the decree in question was 
destroyed at the same time. In March 1902, the respondents 
made an application to have the decree re-constructed and on 
the basis of this application the decree appears to have been 
reconstructed. So far as we can make out, this reconstruction 
was made in the absence of the present appellant. On the 


* Appeal from Appellate Order No 340 of 1906, against the order of E. P. 
Chapman, Esq., District Judge, Mozufferpur, dated the 81st July 1906, reversing 
that of Babu Syama Kanta Nag. Munsiff of that place, dated the 17th Maroh 
1906, and Olivil Rule No. 4288 of 1908, for Review of judgment of the High 
Court in the above appeal, 
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23rd of March 1905, the application out of which the present 
appeal arises was presented by the decree-holders for execution 
of the decree which they had obtained. 

The Munsiff dismissed the application for execution. On 
appeal his judgment has been reversed by the learned District 
Judge. 

The first question which requires decision is whether or 
not the application is barred by limitation. This is 4 question 
which does not appear to have been argued in either of the 
Courts below. Under section 4 of the Limitation Act, however, 
we are bound to take notice of it specially as it appears to us 
that there is no answer possible to the objection. The decree, as 
we have already stated was obtained in June 1901 and the appli- 
cation for execution was not presented till the 23rd March 1905. 

Under Art. 179 of the Second Schedule of the Limitation 
Act, an application for execution of decree is to be presented 
within three years from “the date of the decree.” It has been 
laid down by this Court in the case of Golam Gaffar Mandal v. 
Goljan Bibi (1) that the words "date of the decree” mean the 
date which the decree ought to bear under section 205, Civil 
Procedure Code, that is, the date of the judgment, so that an 
application made more than three years from the date on which 
the judgment was pronounced would be barred by limitation. 
The present application, therefore, is manifestly barred by 
limitation, unless the application which was made by the decree- 
holders to reconstruct the decree can be treated as an application 
in accordance with law tothe proper Court to take some step 
in aid of execution of the decree within the meaning of cl. 4 of 
Art. 179. In our opinion, that application cannot be so regarded. 
It was not necessary for the decree-holders to file a copy of the 
original decree with the application for execution. This was 
laid down in the case of Modhoo Dossta v. Nabin Chunder Roy (2) 
and the same view has been subsequently adopted by Mr. Justice 
O'Kinealy in the case of Ray Kumar Banerji v. Raj Lakht 
Dabi (3) and by the learned Judges of the Bombay High Court 
in the case of Raja Ram v. Banajt Mastral (4). The Code is 
perfectly clear on this point. Section 235, Civil Procedure Code, 
does not require thata copy of the decree is to be attached to 
the application for execution. Under section 224 no doubt a 
copy of the decree has to be forwarded if the decree is sought 


(1) (1897) T. L. R. 25 Onte. 109. — (8) (1285) T. D. R. 12 Galo, 441 (445) 
(a: (1871) 16 W. R. 25. (4) (1898) T. L. R, 28 Bom, 311 (318) 
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to be executed in a Court other thau the one which made the 
decree. When, however, the decree is sought to be executed 
in the Court which made it, it is not necessary for the applicant 
to supply a copy of the decree. The original decree which is in 
the record-room of the Court is sent for and execution is allowed 
to proceed on this basis. If the original decree is not in existence, 
it would be open to the party applying for execution to give 
secondary evidence of its contents under section 65 of the 
Evidence Act, which provides that secondary evidence may be 
given of the contents of the document when the original has 
been destroyed or lost. Section 63 then provides that such 
secondary evidence may consist of oral accounts of the contents 
of a document given by some person who has himself seen it. 
If, therefore, in the present case, the decree has been destroyed 
and it was not possible for the decree-holders either to obtain a 
certified copy of the decree or to produce the original, it was 
nevertheless open to them to present an application for execu- 
tion, and it would have been open to them to prove the contents 
of the decree by oral evidence of the description mentioned in 
section 63 of the Evidence Act. It was wholly unnecessary for 
them to apply for reconstruction of the decree. Under these 
circumstances it is impossible to hold that the application for 
reconstruction was an application of the kind contemplated by 
clause 4 of Article 179 of Schedule II of the Limitation Act. 
On these grounds we must hold that the application for execu- 
tion is barred by limitation. The view we take, namely, that 
the application for reconstruction of the decree is not an applica- 
tion of the description contemplated by clause 4 of Article 179 
is supported to some extent by the decision of this Court in 
Ray Kumar Banerji v. Raj Lakhi Dabi (1). 

The result, therefore, is that this appeal must be allowed, 
the order of the Court below discharged and the application for 
execution dismissed. Under the circumstances of the Case, we 
make no order as to the costs. 


The respondents subsequently applied for review of the 
above judgment on the allegation that notice of the appeal had 
Dot been served on them, and that they had thus been prevented 
from appearing at the original hearing in support of the judg- 
ment of the lower appellate Court. A Rule was thereupon 
issued calling upon the appellant £o show cause why the appeal 
should not be reheard. At the hearing of the Rule appeared, 


(1) (1885) I. L. R 12 Cale. 441. 
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Babu Baldeo Narain Singh for the Petitioner. 

No one appeared for the Opposite party. 

C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J.— We have been invited in this Rule to review 
our judgment in an appealin an execution case heard exfarte 
and decreed in the absence of the petitioners. Our order was 
made on the 27th March, 1907. On the 23rd July, 1908 the 
petitioners filed the present application on the allegation that 
the processes of this Court had been suppressed, that^notices of 
the appeal had not been served on them and that it was not till 
the 15th June, 1908 that they were first apprised of the appeal 
and of its result. On the 21st December 1908, the present Rule 
was issued calling upon the appellant to show cause why the 
appeal should not be reheard. At the hearing of this Rule there 
has been no appearance on behalf of the appellant, and no 
affidavit has been filed on his behalf to contradict the allegations 
of non-service of notice made in the petition. The affidavit on 
the side of the petitioners is no doubt somewhat vague, but as 
the question raised in the appeal was one of some novelty, and 
as the effect of our decision was to reverse that of the District 
Judge, we have heard the learned vakil for the petitioners at 
full length and have carefully considered the arguments addressed 
by him to show that our judgment was erroneous. We shall, 
therefore, proceed to deal at once with the merits of the question 
raised in the original appeal. 

In June, 19or the respondents obtained a decree against the 
appellant. On the 19th November, 1901 the record-room of the 
Court was destroyed by fire, and the original of the decree in 
question was destroyed. In March, 1902 the respondents applied 
for reconstruction of the decree, This was done apparently in 
the absence of the appellant. On the 23rd March, 1905 the 
respondents applied for execution of the decree. The Court of 
first instance dismissed the application. Upon appeal, the 
District Judge aliowed execution to proceed. It was found, 
however, on the evidence that the decree as reconstructed was 
erroneous in two particulars, and as we understand the judgment 
of the District Judge, he directed execution of the reconstructed 
decree as varied by him. On behalf of the appellant in this 
Court, it was argued at the original hearing that the application 
for execution was barred by limitation, and this contention 
prevailed. On behalf of the petitioners, respondents in the appeal, 
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this view has been impugned on the ground that the decree 
could not be executed till it had been reconstructed, that con- 
sequently there was no decree capable of execution till. within 
three years from the date of the application for execution, and 
that in any view the application for reconstruction ought to be 
treated as a step in aid of execution sufficient to save the decree 
from the bar of limitation. In our opinion, these contentions 
are erroneous and must be over-ruled. 

Under the Limitation Act of 1877, an application for execu- 
tion of a decree must be presented within three years from the date 
of the decree, that is within three years from the date when the 
judgment was pronounced. The question, therefore, arises 
whether when a decree has been lost an application for execution 
can be entertained, because if there is no bar to such an applica- 
tion being made even at a time when the decree has been destroyed 
and has not been reconstructed, there is no intelligible principle 
why the operation of the rule of limitation should be suspended 
for the benefit of the decree-holder. Now, as pointed out in 
our original judgment, the Code of Civil Procedure does not 
require that a copy of the decree should be annexed to the 
applieation for execution. [Gunga Gobind v. Makhan Lall (1), 
Ramdhun v. Punchanun (2), Khetter v. Ishur (3), and Dkanpat v. 
Leelanund (4)). There is, therefore, in theory, nothing to 
prevent a decree-holder from presenting an application for execu- 
tion even though the decree has been lost or destroyed. The 
principle applicable to cases to this description has been thus 
explained: ‘fA judgment is the sentence of the law pronounced 
by the Court. The judgment necessarily precedes its entry. The 
entry or record is not the judgment, but merely the best evidence 
of the fact that the judgment exists. As a judgment may exist 
preceding the record-evidence of its existence, so it may continue 
in full force after this evidence has been lost or destroyed. 
Hence the destruction or mutilation of the record by no means 
divests the Court nor the proper officers thereof of authority 
to issue execution" [Freeman on Executions, Vol. I, section 18; 
Cheesewrtght v. Franks (5) No doubt there are solitary cases 
for instance, Beckham v. Medlock (6), where it has been suggested 
that no execution should issue on a lost judgment or decree till 
the record has been replaced in some mode authorised by law. 


(1) (1868) 9 W. R. 869. (4) (1869) 2 B. L. B, App. 18. 
(2) (1868) 10 W. R, 144. (5) (1838) 6 Dowling Practice Cases 471. 
(3) (1 869; 11 W. B. 271. (6) (1898) 46 S. W. 402. 
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This view, however, cannot be supported on principle. It is 
open to the decree-holder to apply for execution and to prove 
by secondary evidence the contents of the lost decree; it is 
unnecessary for him to have the record reconstructed before he 
applies for execution. [American and English Encyclopædia 
of Law, Vol. XI, page 610]. No doubt, as pointed out by this 
Court in Narsingh Narain v. Harkhu Singh (1), a Court has 
an inherent power to restore its record when it has been lost 
or destroyed [Douglas v. Yalloh (2), Sanderson v. Walker (3), 
Mclendon vw. Fones, (4) Freeman on Judgments, Vol. I, sec- 
tion 89; Black on Judgments, Vol. I, section 125; American 
and English Encyclopeedia of Law, Vol. XIX, page 557.] But 
although a Court has inherent power in the case of loss or 
destruction of a judicial record to restore such record, it does 
not follow by any means that execution may not be issued before 
reconstruction of the record. It is further clear that to prove 
the contents of the lost judicial record, secondary evidence 
may be given, and there is no restriction as to the nature of the 
secondary evidence admissible. This is clearly set forth in the 
following passage from Greenleaf on Evidence (Vol. I, sections 84 
and 509) quoted in Freeman on Judgments, Vol, Il, section 407: 
«If the record is lost and is ancient, its existence and contents 
may sometimes be presumed; but whether it be ancient or 
recent, after proof of the loss, its contents may be proved like 
any other document by any secondary evidence, where the case 
does not, from its nature, disclose the existence of other and 
better evidence" [Black on Judgments, Vol. II, section 969 ; 
Thurston v. Slatford (5), Petrie v. Benfield (6)). To the -same 
effect is the provision in section 65 of the Indian Evidence Act, 
clause (c) We must consequently hold that the application 
for execution is barred by limitation as it was, not made within 
three years from the date of the decree, that is, the date. when 


the judgment was pronounced. This view is supported to some 


extent by the observation in the case of Nazarbanu v. Hossain 
AR Khan (7), where Bayley and Jackson JJ. held that a decree- 
holder is at liberty to prove a lost decree by secondary evidence 
and get execution, Itis worthy of note, however, that upon 
the main point decided in that case, namely, whether a suit 
could be maintained on a lost decree, the decision was contrary 


(1) (1907) 8 C, L. J. 521, (4) (1845) 8 Alab. 298 ; 42 Am, Dec. 640. 
(2) (1759) 2 Burrows 722, (5) (1701) 1 Salk, 284, 
(8) (1836) 1 My. & Cr. 859. (6) (1789) 8 T, R. 476. 


(7) (1864) W. B. Gap. 878. 
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to that of Pundit and.Levinge JJ. in Jmaman v. Hardoyal 
Singh (1), 

The only other point which requires consideration is 
whether the application for reconstruction of the decree may 
legitimately be treated as an application to the proper Court 
to take a step in aid of execution of the decree. Reliance 
has been placed on behalf of the respondents upon the case of 
Kanhi Maunan v. Bhakthan (2), in which it was ruled that an 
application by a judgment-creditor to the Court which passed 
the decree for a certificate that a copy of the revenue register 
of the land is necessary so as to enable him to obtain such copy 
from the Collector and thereupon to attach the land, is a step 
in aid of execution. The case relied upon, however, is clearly 


distinguishable because as pointed out in Gopilandhu v. Dom- l 


buru (3), the principle of that decision is that the step taken, in 
order that it may be a step in aid of execution, must be neces- 
sary for purposes of execution. ‘This test was applied in the 
cases of Ranga v. Balaramasamt (4) and Rajaram v. Banajt (5). 
In the view we take, namely, that it was open to the decree- 
holders to present an application for execution without a 
copy of the decree, the application to reconstruct the decree was 
needless and cannot properly be regarded as an application to 
take step in aid of execution. If it had been obligatory upon 
tlie decree- holders to produce a copy of the decree along with 
the application for execution, the position perhaps, might bave 
been different, although as is clear from the cases of Sadashiva 
v. Ramchandra (6) and FPachtappa v. Poojalt (7) even in that 
contingency there might be room for divergence of judicial 
opinion. l 

The result, therefore, is that upon a re-examination of the 
whole question, we must affirm our previous decision and dis- 
charge this Rule for review of judgment. 


B. M. | Appeal allowed ; Rule for review discharged. 


(1) (1864) W. B. Gap 801. (4) (1897) I. L. R. 21 Mad. 400. 
9) (1882) I L. R. 6 Mad. 14. BY (1898) [. L. R. 23 Bom. 811. 
(8 (1888) I. L. R. 11 Mad. 336. t6 1908) 5 Bom. L. R. 894. 

(7) (1905) I. L. R. 27 Mad. 557. 
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Before Mr. Fustice Holmwood and Mr, yustice Chatterjee, 


NARSINGH DAS AND OTHERS 
V. 
BIBI RAFIKAN AND oTHERs.* 
Summons, won-servica of—Decres, suit to set aside, on the ground of mon. 


service of summons—Non-serrice of summons, defence of, if can ba raised— 
Res judioata. 


The principle of res judicata is & principle of rest and convenience and 
not of absolute justice, 

A decree can be set aside either under section 108 of the Code of Civil 
Procedure on the ground of non-service of summons, or on review or by a 
regular suit on the ground of fraud. Non-service of summons alone is nota 
ground for setting aside a decree by suit. 

Pooran Ohand v. Sheodat Hai (1) followed. 

If the question of non-service of summons cannot be raised by suit, it 
cannot bo raised as a defence to a suit. 


Appeal by the Defendants second party. 
Suit for ejectment. 


The material facts and arguments appear from the judgment. 
Babus Umakalt Mukerji and Lakshmi Naratn Singh for 
the Appellants. 
Dr. Rash Behary Ghose and Babus Baldeo Naratn Stugh 
and Chandra Sekhar Banerji for the Respondents. 
| C. A. V, 
The judgment of the Court was as follows : 


The plaintiffs brought the suits giving rise to the present 
appealon the allegation that her father had made a gift of the 
disputed property to her in 1859 : that she gave a lease of the 
property to her father and mother, that on her father's death 
her brother and mother held possession under the lease until 
the death of her brother in 1898, when on going to assume 
khas possession she found herself obstructed by the defendants 
who claimed under alienation from her brother. 

It appears that in 1879 her brother Najimuddin got his 
own name registered as proprietor under an alleged verbal gift 
from her and thenceforward continued dealing with the property 
as his own. In 1886 he mortgaged the disputed property to 


* Appeal from Appellate Decree No. 1091 of 1907, against the decree of 
H. E. Ransom, Esq., District Judge of Durbhunga, dated the 26th February 
1907, affirming that of Babu Kali Krishna Ohowdhury, Additional Subordinate 
Judge of Mozufferpur, dated the 18th January 1904. 


(1) (1900) I. L. R. 29 All, 212; 4 A. L. J. 61, 
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defendants 3 and 4. In 1888 he sold the same to defendants 1 
and 2. In. 1895 defendants 3 and 4 brought a suit on the 
mortgage and therein impleaded the plaintiff No, 1 as well as 
defendants Nos. 1 and 2 and Najimuddin as parties defendants, 
The suit was decreed and at a sale held. in execution thereof the 
disputed property was purchased by defendants 3 and 4 for 
Rs. 6,500. Amongst other things the defendants Nos, 3 and 4 
pleaded in this suit that by reason of allowing Najimuddin to 
act as the owner of the property and also by reason of her 
having taken no objection as tothe title of Najimuddin in the 
mortgage suit, plaintiff was barred.by the plea of estoppel. The 
Court of first instance decreed the suit ; On appeal the District 
Judge dismissed the suit, but on second appeal this Court 
remanded the case for a clear finding on the question as to the 
character in which Najimuddin held possession of the property, 
t.e., whether he had been in possession: as manager or adversely 
and also on the question of estoppel. The District Judge on 
remand has held that the possession was not adverse and that 
estoppel is not made out. 

It is contended in second appeal before us that at least the 
question of estoppel has not been properly tried and on the 
facts appearing on the face of the record the suit should 
have been dismissed. 

The Subordinate Judge held that in regard to the mortgage 
suit, the plaintiff denied all knowledge of this suit and the 
defendants could not.prove that the summonses were duly 
served upon her. He goes on to say, "' paragraph 6 of the plaint 
of the mortgage suit would show that Bibi Rafikan (the plaintiff) 
was made a party simply because she got her name registered in 
respect of Chak Garia, one of the mortgaged properties. Wha 
ever that might be, when the service of summons on her is not 
proved and when Rafikan denied all knowledge of the suit, she 
was not bound by it." The District Judge who first heard the 
appeal held that the properties had been continuously in the 
hands of other persons to her knowledge and the suit was barred 
by limitation. After remand by this Court the present District 
Judge has gone into the question of estoppel in a rather careless 
manner. He says, "the evidence as to Rafikan having been 
made a party to the mortgage suit is meagre and unsatisfactory " 
and therefore estoppel is not made out. If we read the language 
of the learned District Judge according to the ordinary sense cf 
the words used, he is evidently wrong, for the plaintiff No, 1 was 
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on the face of the mortgage decree a party defendant in the 
suit. It may therefore be that he meant to say like the Subordi- 
nate Judge that the service of summons upon her had not been 
proved, as otherwise there would be no meaning of the words 
“meagre and unsatisfactory.” But even reading this meaning 
into the words used by the learned Judge, and taking it for 
granted that the onus of proving non-service was not misplaced, 
a further question remains to be decided whether the plaintiff 
can get rid of the effect of the decree in the mortgage suit by 
simply proving that she was not served with the summons. The 
mortgage decree which is zzzerparíes is prima facie binding on 
the plaintiff until it is legally set aside, and although she says 
she came to know of the defendant’s possession in 1898 and 
evidently the title which they asserted, she has not taken any 
steps for that purpose. The principle of res sudtcafa is a 
principle of rest and convenience and not of absolute justice. 
It may be that the plaintiff was really unaware of the suit and 
the decree and the sale proceedings were all behind her back, 
but she was bound, as soon as she came to know the facts, to 
come to Court inthe only mannerin which the sanctity of a 
solemn act of Court can be invaded. She ought to have applied, 
if possible, to have the decree set aside under section 108, Civil 
Procedure Code, if she complained only of non-service of 
summons or to have applied for a review on the ground of fraud 
or brought a regular suit on the ground of fraud if she alleged 
any. She has done nothing of the kind and pleads ignorance 
of the suit when challenged by a title sanctified by a Court sale 
in execution of a solemn decree of the Court. There is no 
doubt that fraud will open and nullify the most solemn acts of 
Courts of justice, and it has been held in a series of cases that a 
suit will lie for setting aside a decree on the ground of fraud ; 
see Abdul Mazumdar v. Mahomed ‘Gast (1), Mahomed Golaéd v. 
Mahomed Sulliman (2), Pran Nath Roy v. Mohesh Chandra 
Martra (3), Nistarint Dassi v. Nundo Lali Bose (4), Radha Raman 
Shaka v. Pyan Nath Roy (59), and Khagendra Nath Mahata v. 
Pran Nath Roy (6). But fraud is neither pleaded nor proved in this 
case and the only finding that assails the title of the defendants 
is non-service of summons. There is no direct authority in this 
Court that a decree can be impeached on this ground except 
(1) (1894) I. L. R, 21 Cale, 605, (4) (1899) I. L. R. 26 Oalc. 891. 


(2) (1894) I. L. R. 21 Oale. 612. (5) (1901) I. L. R. 28 Calo. 475 P. O. 
(3) (1897) I. L. R. 24 Oale. 546, (6) (1902) I. L B, 29 Cale, 895 P. C. 
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under section 108 of the Civil Procedure Code. The question 
however was raised in several cases and the decisions seem to 
shew more than indirectly that non-service of summons alone 
is not a ground for setting aside a decree by suit. In the case of 
Abdul Mazumdar v. Mahomed Gast (1), the learned Judges are 
reported to have said “it was argued that as the non-service of 
summons was the only indication of fraud alleged in the plaint 
the proper course for the plaintiff was to proceed under 
section 108 of the Code of Civil Procedure for setting aside the 
exparte decree. But what is alleged in the plaint is not mere 
non-service but fraudulent suppression of the summons” “ which 
must be the result of deliberate design:" the suit was held to 
be maintainable only if fraud was proved. There is an elaborate 
discussion of the principles upon which decrees are set aside 
for fraud in the cases of Mahomed Golab v. Mahomed Sulltman (2) 
and Mistarint Dassi v. Nundo Lall Bose (3), but no reference to 
the relevancy of section 108, Civil Procedure Code in that 
connection. In the case of Pran Nath Roy v. Mohesh Chandra 
Maitra (4) the learned Judges say "It may be conceded that 
the plaintiff could not bring a suit to set aside the decree on the 
bare ground that the summons was not served, or that he was 
prevented for some good reason from defending the suif, and 
that would be so whether he had or had not availed himself of 
the remedy provided by section 108." "This was however a mere 
opinion as the case was really based on fraud. "This case went on 
appealtothe Privy Council and Lord Hobhouse in delivering 
the judgment of the Judicial Committee said “it is impossible 
to say that the matter now alleged as fraudulent. matter came in 
any way before the Court under the application which was made 
by virtue of section 108.” [Radha Raman v. Pran Nath (5)]. 

In a similar case, Khagendra Nath Mahata v. Pran Nath 
Roy (6), before the Privy Council, it was argued that the 
applications of the plaintiff under sections 108 and 311 of the 
Civil Procedure Code having failed he was not entitled to bring 
a suit for setting aside the decree and consequent sale on the 
ground of fraud. Lord Robertson in delivering the judgment 
of the Judicial Committee said ** Those sectionslimit the attention 
of the tribunal to specific matters, and, instead of subjecting to 
enquiry the radical question now involved, they assume the 


(1) (1894) L L. R. 21 Cale. 606. (4) (1897) I. L. R. 24 Oalc. 546 at 549. 


' (2) (1894) I. L. R. 21 Cale, 612. (5) (1901) I. L. R. 28 Oalo. 475 at 478. 
(8) (1899) I, L. R. 26 Calc. 891. (6) (1902) I. L. R. 29 Calc, 895 at 200, 
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existence of a real suit. But here the suit itself is attacked as a 
fraud." "These cases indirectly support the view that if non- 
service of summons were the only ground on which a decree is 
impeached no fresh suit would lie, There is direct authority 
however in the Allahabad High Court, in the case of Puran 
Chand v. Sheodat Rat (1). In this case an application under 
section 108, Civil Procedure Code, having been rejected, it was 
held that the plaintiff could not maintain a fresh suit on the 
ground of non-service of summons. 

If the question of non-service of summons cannot be raised 
by suit, it cannot be raised as a defence toasuit and the only 
remedy would appear to be an application under section 108. 
The plaintiff is, therefore, not entitled to impeach the decree 
obtained against her on the mere ground of non-service of 
summons, and so far as this case is concerned, must be held to be 
bound by the mortgage decree and sale in execution thereof. In 
this view of the case the appeal must be allowed and the suit 
of the plaintiffs dismissed, but under the circumstances of the 


case, we do not allow costs in this Court ; they wil have their 
costs in the Courts below. 


A.T. M. Appeal allowed ; suit dismissed. 
i (1) (1906) I, L. R, 29 All, 212. 


Before Mr. Fustice Mookerjee and Mr. Justice Carnduff. 
JANUKDHARI LAL 


[A 


GOSSAIN LAL BHAYA GAYWAL.* 


Public Demands Recovery Act (I of. 1805 B. C.), Sections 10, 19, 15, 17, 24, 26— 
Certificate sale—Sale under satisfied certifioate— Bonafide purchaser for 
talue without xotice—Speoulatice purchaser— Hardship. 

A sale held in execution of a certificate under the Public Demands Recovery 
Act, after the certificate has been satisfied by deposit of the dues in the 
Treasury, is void as held without jurisdiction, even though the purchaser is a 
third party. 

Abdul Hai v, Gajraj (1) followed, 

It cannot be affirmed as an inflexible rule of Jaw that a purchase by a 
stranger at an execution sale is not liable to be get aside although satisfaction 
had been entered of the decree, 

Bections 13 and 15 of the Publio Demands Recovery Act apply only when 
& certificate is sought to be cancelled or modified on the ground that nothing 


* Appeal from Original Dacree No. 508 of 1907 against the deoree of Babu 
Nistaran Banerjee, Subordinate Judge, Giya, dated the 17th Angust, 1907, 


(1) (1898) L. R. 20 I. A. 70; I. L, R. 20 Calo, 826. 


Vor. AI.) HIGH COURT. 


was due or a smaller amount was due at the time when the certificate was made. 
Those sections do not apply when it is alleged that the certifloate was duly 
made, but had been subsequently satisfied, 
Authorities on the question of the rights of bonafide purchasers for value 

without notice in execution sales reviewed. 

Appeal by the Defendant. 

Suit for setting aside a certificate sale and for recovery of 
possession. 


The material facts appear from the judgment. 
Babus Umakali Mukerjee and Kulwant Sahay for the 
Appellant. 
Babu Prokash Chandra Sarkar for the Respondent. 
GALE 
The judgment o£ the Court was delivered by 


Mookerjee J.— The subject-matter of the litigation out of 
which the present appeal arises is mouzah Raghunathpur in the 
District of Gaya. The plaintiff respondent commenced this 
action for a declaration that the sale of the mouzah held by the 
Collector under the Public Demands Recovery Act, 1895, is a 
nullity, and for recovery of possession of the property from the 
purchaser. It appears that on the 26th July 1905, the Collector 
made a certificate for recovery of Rs. 15-1-0 as arrears of road 
cess for the June kist of that year. The plaintiff deposited in 
the Treasury two days later the entire amount due. This fact, 
however, was overlooked, and a notice under section 1o of the 
Public Demands Recovery Act of 1895, was served on the 27th 
August on the basis of the certificate previously made. The 
property, which is now valued at Rs. 6,000, was sold on the 18th 
December following, and was purchased by Sheo Sahai Lal for 
Rs. 100. The sale was confirmed on the 20th February 1906, 
and the purchaser on the 28th June 1906, transferred the pro- 
perty for Rs. 500, to Janukdhari Lal. On the 2nd January 1907, 
the plaintiff commenced the present action for declaration of 
his title and for recovery of possession. He joined the Secretary 
of State for India in Council as the first defendant, Sheo Sahai 
Lal, the purchaser of the certificate sale as the second defendant, 
some mokuraridars as the third, fourth, fifth and sixth defendants, 
- and the transferee from the auction-purchaser as the seventh 
defendant. The claim was resisted by the seventh defendant 
alone, substantially on the ground that arrears of cesses were 
due, that the sale had been rightly held, and that, in any event 
it could not be set aside as against a bondfide purchaser for value 
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without notice. The Subordinate Judge in the Court below 
found that the certificate was as a matter of fact made, not on 
the 26th July 1905, but on the r1th August, on which date an 
entry was made in the order-sheet initiating the certificate pro- 
ceedings. He concluded, therefore, that on the date on which 
the certificate was made there were no arrears due, and that 
consequently, the Collector had no jurisdiction either to issue a 
certificate or to execute it. In this view, he set aside the sale 
and made a decree in favour of the plaintiff which entitled him 
to recover possession. The seventh defendant has now appealed 
to this Court, and, on his behalf, it has been contended, first, 
that the certificate was made on the 26th July 1905, and not on 
the 11th August, as held by the Subordinate Judge ; secondly’, 
that the only remedy of the plaintiff was by proceedings under 
sections I2 and 15 of the Public Demands Recovery Act ; and 
thirdly, that even if a regular suit is held to be maintainable, 
the plaintiff is not entitled to any relief on the ground that the 
sale took place on the basis of a satisfied certificate. 

As regards the first ground taken on behalf of the appellant, 
we are satisfied that the view taken by the Subordinate Judge 
is erroneous. The copy of the certificate, on the record, shows 
that it was initiated by the certificate officer on the 26th July, 
and there is no foundation for the speculation of the Subordinate 
Judge that the entry of the date was subsequent to the actual 
making and signature of the certificate. It is perfectly true that 
the date is not entered in the space provided in the printed form 
for that purpose; nor is the amount due mentioned in the place 
where it ought to have been made. But, these defects do not, 
by themselves, afford any basis for suspicion that the certificate 
was subsequently made and deliberately antedated. We must 
consequently hold that the certificate was made on the 26th 
July 1905. 

The second ground taken on behalf of the appellant raises 
the question as to the remedies open to the plaintiff after the 
certificate had been made. It is argued on behalf of the appel- 
lant that the sole remedy of the plaintiff was to file a petition 
of objection to the certificate under section 12 of the Public 
Demands Recovery Act, and, if he was defeated on such an 
application, he might institute a suit in the Civil Court under 
section 15. In our opinion there is no foundation for this con- 
tention. Section I2 contemplates a case in which an objection 
is taken that the judgment-debtor is not liable to pay the whole 
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or any part of the amount for which the certificate has been 
made and filed against him. Section 13 provides that the certi- 
ficate officer may set aside, modify or vary the certificate if the 
petitioner establishes his denial of liability. It is manifest, that 
the procedure provided in section 12 is open only when the 
judgment-debtor is ina position to allege and prove that there 
were no arrears due from him at the time when the certificate 
was made, or that a smaller amount than the one in respect of 
which the certificate was made was due. Section r2 has no 
application when the judgment-debtor admits that the certificate 
was rightly made, but alleges that the amount of arrears has 
been subsequently paid. Section 15 has obviously the same 
scope, and entitles the judgment-debtor to maintain an action 
for cancellation or modification of the certificate. A certificate 
which has been properly made for arrears actually due cannot 
be cancelled or modified, because the demand has been subse- 
quently satisfied. This, we think, is reasonably plain from sec- 
tion 17, sub-section (1) which provides that no certificate duly 
made shall be cancelled by a Civil Court otherwise than on the 
ground that the amount stated in the certificate was actually 
paid or discharged before the making of such certificate, or that 
no part of the amount stated in the certificate was due by the 
judgment-debtor under the certificate. In other words, a certifi- 
cate can be cancelled only on the ground tbat the amount stated 
was either never due, or, if due, had been paid before the certifi- 
cate was made. Sections 12 and 15, therefore, have obviously 
no application to the circumstances of the present litigation, in 
which the contention of the plaintiff is, not that the certificate 
was improperly made, but that the sale was held without juris- 
diction because the amount due under the certificate had been 
paid before the sale was held. We must, therefore, over-rule 
the objection of the appellant that the sole remedy of the plain- 
tiff was bv an application under section 12, or by a suit under 
section I5. In the view we take, neither of these courses was 
open to the plaintiff. It is, therefore, unnecessary to consider 
whether, if either of these courses had been open to the plaintiff, 
that Court ‘have been rightly treated as his exclusive remedy. 
The decision of their Lordships of the Judicial Committee in 
Balkishen v. Simpson (1), as also the earlier decisions of this 
Court in Baty Nath v. Lala Sttal Proshad (2) and Harkhu Singh 


(1) (1898) T. L. R. 25 Oalo. 888. 
(2) (1868) 10 W. R. 66 (F.B.), 2 B, L, R, (F.B.) 1. 
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v. Bunshidhur (1), tend to support the proposition that if cir- 
cumstances are established which show that the sale has been 
held without jurisdiction, the sale cannot be rightly treated as 
one made under the provisions of the Act, and may, consequently, 
be challenged by a civil suit without recourse to the procedure 
provided in the Act ; in other words, in a case of this description, 
as there is no foundation for the exercise of jurisdiction by the 
revenue authority, the person injuriously affected is not deprived 
of this remedy by recourse to the ordinary law. As we have 
already indicated, however, in the case before us, the plaintiff 
was not entitled to proceed under either section 12 or section I5 
of the Public Demands Recovery Act. The second ground urged 
on behalf of the appellant cannot, therefore, be supported. 

The third and last ground taken on behalf of the appellant 
raises a question of some nicety, namely, whether when a sale 
has been held by the Collector under the Public Demands 
Recovery Act, although the amount due under the certificate 
has been previously deposited in the treasury, the sale is null 
and void even as against a bond4fide purchaser for value without 
notice. It has been strenuously contended by the learned vakil 
for the appellant that the sale cannot be set aside, and he has 
placed reliance upon the cases of Rewa Mahtonv. Ram Kishen (2), 
Mothura Mohun v. Akhoy Kumar (3) and Yellabba v. Ram Chan- 
dra (4). The substance of his argument is that as soon as the 
certificate has been properly made, the certificate has, upon the 
authority of the decision in Poorna Chandra v. Dinabandhu (5), 
the same force and effect to'all intents and purposes, as a final 
decree of a Civil Court, and that a purchaser in execution of a 
satished decree of a Civil Court is not liable to have the sale 
cancelled, if he is a bon4fide purchaser for value without notice. 
This argument raises two questions of considerable importance, 
via, first, as to the precise effect of asale in execution of a 
decree of a Civil Court which has been satisfied before the sale 
takes place, and, secondly, whether the rule applicable to sales 
in execution of decrees of a Civil Court governs in this matter 
sales under the Public Demands Recovery Act. Now, so far as, 
the first of these two questions is concerned, it is clear that the 
proposition for which the appellant contends is too broadly 
stated, and is not supported by the autborities upon which 

(1) (1898) I. L.iR. 25 Cale. 876. 
(2) (1886) L. R. 13 I. A. 106 ; I. L, R. 14 Cale, 18. 
(3) (1888) T. L, R. 16 Oale. 557. 


(4) (1896) 1. L. R. 21 Bom, 468. 
(5) (1907) 5 C. L. J. 696; I. L- R. 84 Ogle. 81]. 
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reliance is placed. Itis perfectly true that so far asa sale in 
execution of a money decree is concerned, the reversal of the 
decree subsequent to the sale does not affect its validity if the 
purchaser at the execution sale is a person other than the 
decree-holder himself, "This principle was affirmed by Sir Barnes 
Peacock in Jan 4A4hv. Fan Ali (i), in the case of sales in 
execution of exparte decrees which are subsequently vacated and 
was then applied to cases of sales in execution of decrees which 
are subsequently reversed on appeal [Zatnulabdin v. Mahomed 
Ashgar (2), Dorasami v. Anuasami (3), Chandan v. Ramdeni (4) 
and Umed Mal v. Sreenath (5).] It has also been ruled that there 
is no real distinction in this respect between an auction-purchaser 
at a sale in execution of a money-decree and an auction-purchaser 
at a sale in execution of a mortgage decree [Mukhoda v. Gopal (6) 
and Shw Lal v. Shambhu Prasad (7)]. The principle is based 
upon weighty reasons explained by Lord Redesdale in Bennett 
Ww. Hamili (8, in which that learned Judge pointed out that a 
purchaser has a right to presume that the Court has taken the 
steps necessary to investigate the rights of the parties, and that 
on that investigation, it has properly decreed a sale ; see also 
Bowen v. Evans (9), where Sir Edward Sugden observed that 
it was of greatest importance that sales made under the authority 
of the Court should not be lightly set aside. The principle in 
question was affirmed by the House of Lords in Bowen v. 
Evans (10) and Zommey v. White (11), and by the Supreme 
Court of the United States in Beauregard v. New Orleans (12) 
and Grignon v. Astor (13). We do not refer to these decisions 
as authorities inany way binding upon this Court, but simply 
as indicating that the doctrine, that the reversal or modification 
of a judgment does not invalidate the sale nor divest the title 
of the purchaser is based upon the perfectly intelligible principle, 
that a purchaser at a judicial sale is not compelled to go behind 
the judgment or decree and investigate the facts upon which it 
was rendered. The question, however, still remains whether a 
sale in execution of a judgment which has been satisfied, in so 
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to be placed in the same category as a sale in execution of a 
decree which was in existence and full force at the time of the 
sale but is subsequently reversed. 

It is manifest that upon principle, there is a substantial 
difference between the two classes of cases. In the first class of 
cases, there is a subsisting judgment which it is the duty of the 
Court to execute, but which is subsequently set aside because 
made exparte or reversed on appeal because erroneous on the 
merits. In the second class of cases, there is not at the time of 
the sale an unsatisfied decree which it is the duty of the Court to 
execute. This fundamental distinction between the two classes 


‘of cases has led to considerable divergence of judicial opinion 


upon the matter. In the case of Rewa Mahion v. Ram Kishen (1), 
two persons A and B held cross-decrees against each other. A 
who held a decree for the smaller sum, took out execution 
whereas under the law B alone ought to have taken out execution 
for the difference of the sums due under the decrees. Under 
these circumstances their Lordships of the Judicial Committee 
held that, although the sale was irregular the title of the execu- 
tion purchaser, who was a stranger to the proceedings, was not 
affected. Their Lordships went on to observe as follows :—“ A 


purchaser under a sale in execution is not bound to enquire 
whether the judgment-debtor had a cross-judgment of a higher 


amount any more than he would be bound in an ordinary case 
to enquire whether a judgment upon which an execution issues 
has been satisfied or not. These are questions to be deter- 
mined by the Court issuing the execution. To hold that a 
purchaser at a sale in execution is bound to enquire into such 
matters would throw a great impediment in the way of purchases 
under executions. If the Court has jurisdiction, a purchaser is 


no more bound to enquire into the correctness of an order for 


execution than he is as to the correctness of the judgment upon 
which the execution issues.” No doubt, the principle thus 


enunciated, taken apart from the circumstances of the case in 


which the rule was laid down, may be treated as of the widest 
possible application, but it must not be overlooked that in an 
earlier part of the judgment, their Lordships had pointed out 
that both the cross decrees had not been brought before the 
Court for execution and consequently there was nothing to 
prevent A, the holder of the decree for the smaller sum from 
taking out execution of his decree under section 246 of the Code 


(4) (1880) L. R. 13 I, A, 106 ; 1, L, R. 14 Calc, 18 at 25, 
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of Civil Procedure, 1877. The Court, therefore, had ample 
jurisdiction to execute the decree at the instance of A, and if the 
Court had jurisdiction, no question could arise as to the propriety 
of the sale. The observations of the Judicial Committee, how- 
ever, have been treated in subsequent cases as capable of general 
application. Thus in Mathura Mohun v. Akhoy Kumar (1) and 
Yellaba v. Ram Chandra (2), it was ruled that where a person, 
a stranger to the proceedings, purchases property dondfde at an 
execution sale, his purchase cannot be invalidated on the ground 
that the decree had already been satisfied out of Court at the 
time the sale was held. This decision may be justified on the 
ground that as satisfaction had not been certified to the Court, 
the decree remained, so far as the Court was concerned, an 
unsatisfied decree capable of execution, and the Court had con- 
sequently jurisdiction to execute it. The cases relied on by the 
learned vakil for the appellant do not therefore support the 
broad contention that when a sale takes place in execution of a 
decree which has been satisfied, and the property of the judgment- 
debtor passes into the hands of a bondfide purchaser for value 
without notice, the sale cannot under any circumstances be set 
aside. The cases relied upon are at best authorities for the 
proposition that the sale cannot be set aside, if the satisfaction 
of the decree has not been certified to the Court : but even upon 
this point, there has been some divergence of judicial opinion. 
For instance, in the case of Patdasi v. Sharup Chand (3), it 
appears to have been assumed as obvious that as the decree in 
execution of which the sale took place had been satisfied before 
the sale, the purchaser, though a stranger to the proceedings, 
did not acquire any valid title ; see also Ram Gopal v. Rajan (4). 
Again, the decision of their Lordships of the Judicial Committee 
in Ganga Pershad v. Gopal Singh (5), may lend some apparent 
support to this view. In that case the decree-holder and judg- 
ment-debtor had agreed to a postponement of thesale, but the 
joint petition of the parties was by an error presented to the 
wrong Court, with the result that the sale took place. This 
Court set aside the sale on the authority of Raj Mohun v. Gour 
` Mohun (6), and this decision was subsequently affirmed in appeal 
by the Judicial Committee. No doubt, in that case, the decree- 
holder himself was the purchaser, but no reference is made 
(1) (1888) I. L. R. 16 Calo. 557. (8) (1887) I. L. B. 14 Calo, 376, 
(2) (1896) I. L. R. 21 Bom. 463, — (4) (1907) 6 C. L. J. 43. 


(5) (1884) L. B. 11 I. A 234 ; I. L. R. 11 Cale, 196. 
(6) (1859) 8 M. I. A. 91. 
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to this circumstance as the foundation of the judgment. In 
any event, it is clear that there is no authority in our 
Courts in support of the proposition that when a decree has 
been satisfied, and the satisfaction has been certified to 
the Court, a sale held in execution of the satisfied decree 
passes to the purchaser an indefeasible title, because he is a stranger 
to the proceedings. The nearest case in the English Courts is 
the decision of Lord Hardwicke in ¥eanes v. Wilkins (1) In 
that case, a creditor had the body, of his debtor seized in execu- 
tion under a captas ad satisfaci endum during the continuance 
thereof, the Sheriff sued out a writ of fieri facias and levied 
on a leasehold of 99 years. The question arose, whether the 
sale could be avoided, on the ground that during the existence 
of capias ad satisfaciendum and the person in custody, a feri 
factas ought not to have been taken out. Lord Hardwicke ruled 
that the ferr facras could not be treated as void, that although 
it was irregular it was sufficient to indemnify the Sheriff so that 
he might justify in an action of trespass, and that consequently 
the purchaser under the Sheriff gained a good title notwith- 
standing the writ might be afterwards set aside. This isan 
express authority in favour of the view that when a Sheriff 
holds a sale without notice that the defendant in execution Was 
then in custody on a captas ad satisfaciendum, the sale passes a 
good title to a stranger purchaser. If, therefore, there is no 
difference between a satisfaction of a judgment in fact by the 
payment of money and a satisfaction in law by taking the 
defendant in custody on a capias ad satisfaciendum, it follows 
that a sale held on the basis of a satisfied judgment when the 
satisfaction has not been certified to the Court is not void. The 
question has also been much debated in the American Courts, 
and the preponderance of authority there, is in favour of the 
view that a sale under a satisfied judgment is void, even though 
such satisfaction has not been notified to the Court, and the 
property has passed into the hands of an innocent purchaser. 
The leading decisions on the point will be found collected in 
Kleber on Void Judicial and Execution Sales, sections 262, 263 
and 289; Freeman on Judgments, section 480; Freeman on 
Executions, sections 19 and 20 and Freeman on Void Judicial 
Sales, section 7A, and section 23,note 4, where it is pointed 
out that a sale under a satisfied judgment is affirmed to be void 


(1) (1749) 1 Ves, Sen. 195. 
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in Wood v. Colvin (1), Doe v. Inger Soll (2) and Murrell vw. 
Roberts (3), whereas such a sale is upheld in favour of innocent 
purchasers in Boren v. McGeehee (4), Van Campen v. Snyder (5), 
Hofman vw. Strohecker (6) and Reed v. Austin (7). The 
ground in support of the view that thesale on the basis of a 
satished judgment is void is thus put in Craft v. Merrill (8): 
“The judgment was the sole foundation of the Sheriff's power to 
sell and convey the premises, and if the judgment was paid 
when he undertook to sell and convey, his power was at an end; 
and all his acts were without authority and void ; the purchaser 
under a power is chargeable with notice, if the power does not 
exist, and purchases at his peril" In another case where after 
full satisfaction of a decree by a sale of part of the property of 
the judgment-debtor execution was again taken out and a sale 
held [Duretta v. Biggs (9)], the Court observed :— When an 
. execution has performed its office by extracting full satisfaction 
from a portion of the debtor's property, it cannot have sufficient 
life and vigour to deprive him of the residue and transfer the 
title from him to another." The ground in support of the 
contrary view that a sale on the basis of a satisfied judgment 
cannot be set aside as against a purchaser for value without 
notice is thus emphatically put in Mason v. Vance (10) :— An 
execution, regular on its face, based upon a judgment equally 
regular and apparently in full force, must be regarded as a 
regular execution; that, while a regular execution may be 
voidable it cannot be void ; that it must operate as a sufficient 
justification to officers entrusted with its execution ; and, finally, 
that it cannot be the means of ensnaring innocent purchasers 
when nothing exists to warn them that the foundation on which 
it apparently rests has in fact been swept away.” But amidst 
this diversity of judicial opinion there is unanimity upon one 
point, namely, that when a sale has taken place on the basis of 
a satisfied judgment, the satisfaction of which has been certified 
to the Court, the sale is void and ineffectual to pass any title 
even to a bonafide purchaser for value without notice. This 

(1) (1842) 2 Hill 666 ; 88 Am Dec. 598. 

12) (1848) 11 S. & M. 249; 49 Am. Dec 67. 

(8) (1850) 11 Ired. 424; 53 Am, Dec. 419. 

(4: (1837) 6 Port 482; 31 Am. Dec 695. 

5) (1838) 8 How 66; 82 Am. Dec. 311. 

te (1838) 7 Watts 86 ; 32 Am, Dec 740 

(7) (1846) 9 Missouri 722 ; 45 Am, Dec. 336. 

(8) (1856) 14 N. Y. 456, 


(9) (1871) 47 Missouri 361.. 
(10) (1853) 1 Sneed, 178, 
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proposition is sufficient for the determination of the rights of 
the parties in the case now before the Court. But the second 
question which calls for decision is, whether these principles are 
applicable to cases of sales under the- Public Demands Recovery 
Act. Here, the form of the notice prescribed by the Act to be 
issued to the judgment-debtor under section 10, expressly states 
that the certificate is to be executed unless the amount is paid: 
into the office of the Collector. Section 26 of the Act further 
provides that in the event of payment, the certificate officer 
shall cause satisfaction to be entered upon the certificate, as also 
in the Register of Certificates kept under section 24. From 
these statutory provisions, it is manifest that the certificate- 
officer has authority to sell only so long as the certificate remains 
unpaid, and that a duty is cast upon him by the law to enter 
satisfaction as soon as payment has been made. In these 
circumstances, can it be contended upon any intelligible 
principle that a sale may be upheld as valid though it has been 
held in execution of a certificate which has been duly satisfied ? 
In our opinion, such a view cannot possibly be supported. The 
Secretary of State is the decree-holder under the Act, and the 
Collector is authorized to execute the certificate on his behalf. . 
If a payment is made into the treasury sufficient to satisfy the 
demand, it is difficult to appreciate upon what principle it can. 
be seriously contended that the sale is merely irregular and not 
void, because held entirely without statutory authority. In this 
view, we are supported by the decision of this Court in Gara; 
Sahay v. Secretary of State (1), where Mr. Justice Pigot ruled, 
on the authority of the cases of Abdul Haye v. Nawab Raj (2) 
and Mohan Ram v. Babu Shib Dutt (3), that a sale in execution 
of.a satisfied certificate is absolutely void. When the matter 
was taken on appeal before the Judicial Committee [44102007 Hat 
v. Gujraj (4) this view was expressly affirmed. Their Lord- 
ships observed as follows: “Upon the arrear being paid into 
the treasury, it became the statutory duty of the Collector, to 
enter .satisfaction upon the certificate under his hand and 
signature which he failed to do. The appellant argued that there 
being no such entry upon the certificate, his purchase of that 
date was valid. It would be a singular result if a Collector's 
neglect of his statutory duty gave him statutory power to sell 


(1) (1890) I L. R. 17 Cale. 414. (8) (1871) 8 B, L. B. 235. 
(3) (1868) B. L. R. (F. B.) 911. (4) (1898) L. R. 20 I, A,70 ; I, L. B. 20 Calc. 826, 
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in execution the’ property of a person who owed nothing to the 
Government. Thatsuch was not the intention of the Legis- 
lature is abundantly clear. By the terms of the notice served 
upon the judgment-debtor, along with a copy of the certificate, 
all that the debtor is required to do in order to prevent execu- 
tion of the certificate, is to pay the amount of arrears demanded 
into the office of the Collector." These observations upon the 
provisions of the Public Demands Recovery Act of 1880 are, 
in our opinion, equally applicable to the Act of 1895. The 
third ground taken on behalf of the appellant must consequently 
be overruled. 

The learned vakil for the appellant finally argued that this 
was a case of great hardship on his client, purchaser from an 
innocent purchaser at a Government sale. With reference to 
this argument, it is sufficient to refer to the weighty obser- 
vations of Mr. Justice Pigot in his judgment in the case of Baz 
Nath v. Ramgat (i), which was subsequently affirmed by their 
Lordships of the Judicial Committee [Bas Nath v. Ramgut (2)]. 
If considerations of hardship could affect our decision, we 
should still say there were none in this case. The defendant 
with his eyes open made a speculative purchase of a valuable 
estate for next to nothing, getting it at that price, as we have no 
doubt, because no one would buy at a sale surrounded with 
circumstances of such a doubtful character. If he had succeeded, 
as he very nearly did, he would have made a very good thing 
indeed. He ran the chance of some loss, or enormous profit. 
He must abide by the result." 

The result, therefore, is that the decree of the Court below 
must be affirmed, and this appeal dismissed. There will be no 
order for costs as the learned vakil for the respondent inti- 
mated to the Court that he had no instructions to defend 
the appeal. 


B. M, Appeal dismissed. 


(1) (1890) 6 C. L, J. 687. 
(2) (1898) I. L. B. 28 Oalc. 775. 
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Certificate sale, setting aside of —No sum due—OCertificate and sale without 
jurisdiction—Cicil suit, competency of—Publio Demands Recorery Act 
(4 of 1885 B. C.)—Debt— Contract Act (TX of 1872», Secs, 59, 60. 

When a sale has taken place on the basis of a satisfled decree, the satisfac- 
tion of which has been certified to the Court, the sale is void and ineffective to 
pass any title even to a bona fide purchaser for value without notice, 

If circumstances are established which show that the sale has been held 
without jurisdiction, the sale cannot be rightly treated as one made under the 
provisions of the Act, and may consequently be challenged by n civil suit 
without recourse to the procedure provided by the Act; in other words, in a 
case of this description, as there is no foundation for the éxercise of jurisdiction 
by the revenue anthority, the person injuriously affected is not deprived of his 
remedy by recourse to the ordinary law. 

Janukdhari Lal v. Gossain Lal (1) followed. 

A debt under.the Public Demands Recovery Act. is nothing but a debt and 
the general law laid down in sections 69 and 60 of the Contract’ Act applies to 
it. Where, therefore, an amount was paid in the Collectorate for discharge of 
arrears of June 1906, and the Collector appropriated part of it to the satisfac- 
tion of earlier arrears, and issued a certificate: - 

Held, the Collector had no jurisdiction so to do, and the sale held under 
such certificate was void. 


Suit to set aside a certificate sale. 
Appeal by the Defendant. 


The material facts and arguments appear from the judgment. 
Babu Mahendra Nath Roy and Moulvie Mahomed Mustafa 

Khan for the Appellant, 
Babu Lakshmi Narayan Singh for the Respondents. 


The following judgment was delivered : 


This is an appeal in a suit ostensibly brought to set aside a 
certificate under the Public Demands Recovery Act and also to 
set aside a sale which was held under the certificate. The 
learned Judge of the Court below holding that the certificate 
was without jurisdiction and invalid decided that the plaintiff 
was entitled to have it and all the subsequent proceedings set 
aside and in that view of the case he thought it was unnecessary 
to consider the other issues raised. Among the issues was one 


* Appeal from Original Decree No. 878 of 1907, inst the decision of 
H. E, Ransom, Esq., District Judge of Durbhanga, dated the 25th May 1909. 


(1) (1909) 11 C. L. J, 254. 
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the decision of which would regulate the question of limitation 


under section 15 of the Public Demands Recovery Act. That 
was the first issue, namely, t whether the notice under section 10 
of the Public Demands Recovery Act was duly served?" We 


are asked on appeal, to deal with the question of limitation and. 


to remand the case to the lower Court for a decision on this issue. 
We do not think, if we can hold that the sale was bad and void 
from the beginning and that there was no necessity for the 
plaintiff to ask to have the certificate cancelled, that this question 
need be gone into. -The case of Fanukdhart Lal v. Gossain Lal 
Bhaya (1), although a converse case to the present one and 
differing from it in points which we shall notice presently, lays 
down what we consider to be the true principle both as applied 
to that case and as applicable to the present case. It was held: 
in that case, on a review of the authorities, that when a sale has 
taken place on the basis of a satisfied decree, the satisfaction of 
which has been certified to the Court, the saleis void and 
ineffective to pass any title even to a bona fide purchaser for 
value without notice. In the Public Demands Recovery Act, 
sections 10, 24 and 26 cast upon the certificate officer a duty to 
enter satisfaction as soon as payment has been made of the 
amount for which certificate has been issued and authorizes him 
to sell only so long as the certificate remains unpaid. That was 
a case in which the amount for which the certificate was issued 
was two days later deposited in the treasury, but this was over- 
looked and notice "under section 10 of the Act was issued and 
served and immovable property belonging to the judgment. 
debtor sold and purchased by a stranger. 3 

The present case is one where the arrears for which the 
certificate was issued had been paid on the roth June 1905. On 
the 21st August 1905, it would appear that somebody informed 
the certificate officer that this money that had to be paid, had 


not been paid and a notice was ordered to be issued returnable | 


on the 14th September. This notice appears to have been served 
on the 31st August 1905, and we may take it, was a notice under 
section 10 of the Act. Time was given for objection till the 
i8th October 1905, and on the 18th. October one Brij Nundan 
Pershad Singh who appears to be the lessee of the judgment- 
debtor filed a petition of objection and stated that the demand 
had already been paid. The Road Cess record-keeper reported 
that such payment had apparently been made, but said that it 


(1y (1909) 11 C. L. J. 264 1 80. W. N, 710, 
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had been applied in satisfaction of some previous road cess 
alleged to be due. Now, if, as we shall presently have to con- 
sider, this appropriation of the amount to a previous debt is 
illegal and void, it necessarily follows that there was no debt for 
June 1905, for which the certificate could be issued and there 
being no arrears and consequently no jurisdiction to make a 
decree, it would not be necessary to set that decree aside. Con- 
sequently section 15 would have no application. In the case of. 
J'anu&ahari Lal v. Gossain Lal Bhaya (1), Mr. Justice Mookerjee 
in delivering the judgment of the Court said that it was unneces- 
sary to consider in that case whether, if the plaintiff had two 
courses open to him, namely, by impugning the sale and by 
seeking to set aside the certificate, the remedy by way of suit 
within six months could be rightly treated as his exclusive 
remedy. But although we take it that it was unnecessary to. 
decide that matter, he proceeded to cite authorities which tended 
to support the proposition that if circumstances are established 
which show that the sale has been held without jurisdiction, the 
sale cannot be rightly treated as one made under the provisions 
of the Act, and may consequently be challenged by a civil suit 
without recourse to the procedure provided in the Act ; in other 
words in a case of this description, as there is no foundation for 
the exercise of jurisdiction by the revenue authority, the person 
injuriously affected is not deprived of his remedy by recourse 
tothe ordinary law. Now these words are perfectly general 
and embody what we consider to be a sound view of the law and 
they are entirely in accord with the pronouncement of the Judi- 
cial Committee of the Privy Council. We do not think that we 
can do better than follow the principle which is laid down, and 
holding as we do that there was no foundation for the exercise 
of jurisdiction by the revenue authority in this case, we are 
unable to see that the plaintif was precluded from having 
recourse to the Civil Court in the ordinary exercise of his civil 
rights. That being so, the question of special limitation does 
not arise in this case and the learned Judge of the Court below 
was not in error in deciding the case on its merits. 

We next come to the contention of the appellant that the 
case was wrongly decided by the learned Judge on the merits 
inasmuch as the liability of an estate to pay arrears of land 
revenue has been held not to attract the laws regulating the 
relations of an ordinary creditor and debtor. But whatever view 


, (1) (1909) .11 O. L J. 264;18 O, W, N. 710. 


Vor. Al.) HIGH COURT. 


be taken of the conflict of authorities of this Court in the cases 
of Ganga Bishun Singh v. Mahomed Fan (1) and Jogendra 
Mohan Sen v. Uma Nath Guha (2), it appears to us clear that 
a debt under the Public Demands Recovery Act is nothing but 
a debt, and the law as laid down in sections 59 and 60 of the 
Contract Act, which is nothing more than a codified statement 
of the general law, must apply. It may be laid down as à general 
proposition that a debt is a debt and liable to the incidents of 
the Contract Act except perhaps in exceptional cases, and one 
reason why the matter of land revenue may be possibly consi- 
dered an exceptional case is this, that the land-holders under the 
law are practically not allowed to incur debts. The moment 
they get into arrears, their lands are liable to be sold sso facto. 
Under the Road Cess Acta debt has to be notified and the 
certificate has to be filed in the Collector's Office and a money 
decree has to be passed in the form of a certificate. Now, there 
seems to be no reason why such a debt evidenced by a money 
decree of a competent Court should be treated differently from 
any other debt, and we cannot see that we should be justified 
in making any such distinction. We, therefore, think that 
section 59 does apply to this case, and that there was no 
authority on the part of the Collector toset off the amount 
said to be paid for June 1905 and to appropriate it to the earlier 
arrears found to be due. It, therefore, follows not as the learned 
Judge finds, that the certificate must be set aside, but that the 
certificate having been made without jurisdiction, the sale was 


invalid and void and the plaintiff is entitled to have the sale set . 


aside without it being necessary for him to have the certificate 
cancelled. We may add that in our opinion there is not the 
slightest case on the merits. A very valuable property was 
purchased in a speculative manner for Rs. 25 only, and as was 
laid down inthe case to which we have referred above, the 
person who bought it for next to nothing cannot complain of 
any hardship when the sale is set aside. The present appellant 
did not even raise the plea of limitation, which is merely a 
technical objection to the setting aside of the sale, in his grounds 
of appeal. The Secretary of State on whose behalf this objec- 
tion was originally taken does not appear. 

The appeal is, therefore, dismissed with costs. 

In this Court the costs will be assessed at half the valuation 


(1) (1906) I. L. B, 38.Calc. 1193. (2) (1908) I, L, R. 85 Calc, 686, -= 
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given by the plaintiff, that is, Rs. 10,000 (Ten thousand Rupees), 
because, firsZ/y, no evidence was taken in the lower Court, and 
secondly, certain issues which were raised were not decided by 
the lower Court and it may be that the appellant protanto was 
justified in coming to this Court for a further decision, 


N. K. B. Appeal dismissed. 
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Tatian Penal Code (Act XLV of 1860), Secs, 147, 304 read with 149— 
Conciotion upon a hypothetical state of faots, not suggested by the prose- 
oxtion, how far sustainable— Hypothetical oase. 


In cases of rioting it often happens that the Court may cousider that the 
story told by the prosecution is false in some of its details, but is nevertheless 
sufficient to prove the guilt of the acoused ; but it is not permissible to base 
a conviction upon a hypothetical state of facts, which is quite unsupported by 
evidence, which was never put forward by the prosecution and was never 
suggested to the accused as being the case they had to meet, 

Appeal by the accused persons. 


Conviction for offences under sections 147 and 304-149 
of the Indian Penal Code. 


The material facts appear from the judgment. 
Babu Manmatha Nath Mukerji for the Appellants. 
Mr. Orr, (Deputy Legal Remembrancer) for the Crown. 


G. A. V. 


The judgment of the Court was delivered by 


Stephen J.—The appellants in this case have all been con- | 
victed of rioting under section 147 of the Indian Penal Code, and 
of culpable homicide not amounting to murder under section 
304 read with section 149. There is no doubt that there was 
a riot on the 8th March 1909, the day alleged, and that the 
accused were concérned in it, and there isnot much doubt that 
Amiruddi the deceased man was killed in the course of it, but 
the first question to which we will direct our attention 1s whether 


*Oriminal Appeal No. 773 of 1909, against the decision of J. F. Graham, 
E3q., Sessions Judge of Faridpore, dated the Ist July 1909, 
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it has been proved that the appellants took part in an unlawful 
assembly, since if that is not done the case against them has 
no foundation. The case put forward by the prosecution was 
as follows: There was a dispute between two bodies of zemin- 
dars as to some homestead land in the village of Ujanibari. 
The complainant's party had been in possession of part. of it 
for rather more than a year before the date of the riot, and were 
then turned out of it by Banga, the first appellant, and his 
party. They brought a suit under section 9 of the Specific 
Relief Act, 1877, and obtained a possessory decree, by force of 
which they turned Banga out of possession on the 28th 
February, and themselves took possession. The accused then 
came in force and turned them out on the occasion when, as we 
have said, a riot no doubt took place. This all happened in 
relation to the homestead of Amiruddi, the deceased, and it is 
in respect of the attack on his homestead that the charge in the 
present case is laid. There was, however, it is alleged, a 
similar attack on the dars of Mathura Dutt, which is situated 
next to Amiruddi’s, and the former is said to have been dispos- 
sessed and to have re-instated himself in the same way that 
Amiruddi was and did. Though the attack on the two dartes 
may be distinguished for legal purposes, it really constituted one 
transaction, and evidence of what occurred in relation to 
Mathura’s bari is of course evidence in this case. Now the 
curious feature of this appeal is that the appellants accept all 
the facts found by the Judge so far as they depend on the credit 
of the witnesses: And they may well do so, for the learned 
Sessions Judge finds that the story told by the witnesses for the 
prosecution as to Amiruddi and Mathura having been put into 
possession under the possessory decrees obtained by them is 
false, and that the appellants’ party were never put out of 
possession, but were in actual possession on the day of the riot. 
Having gone carefully through the record, we quite agree with 
the Judge in the conclusions he has come toon the matters 
we have mentioned. After coming to those conclusions, 
however, he goes on to point out that there was certainly a 
riot, which no doubt there was, and, in his own words, “that one 
of two things happened, vfz., either (1) that both sides delibera- 
tely collected men and there was a free fight resulting in the 
complainant’s side being repulsed and in Amiruddi being killed, 
or (2) that there was not one riot but two riots, and that the 
decrec-holders first went at dawn with an armed mob and drove 
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out the judgment-debtors and demolished their houses and that 
subsequently the latter assembling in still larger numbers (their 
bares being only half a mile off) attacked the other side, recap- 
tured the darzes and killed Amiruddi by way of revenge." The 
second view is the one which commends itself to the Judge. As 
toit we need only say that it is quite unsupported by evidence, 
that is by evidence which does not seem to be equally consistent 
with the first, that no such story was ever put forward by 
the prosecution, and that it was never suggested to the 
appellants that this was a case they had to answer. It no 
doubt often happens that the Court may consider that the 
story told by the prosecution is false in some of its details, 
but is nevertheless sufficient to prove the guilt of the accused ; 
but such a change in the case as the Judge makes by putting 
forward his second alternative is not one that can be justified 
in the present case, and we have no choice but to reject it 
altogether. This being so, we must consider whether the 
evidence justifies a conviction taking the first alternative asa — 
correct general description of the facts. In doing this, we must 
set aside all the evidence of the complainant's witnesses in so 
far as it goes to show how the riot began, which is the only 
question we have to consider, since it is based on the falsehood 
that Amiruddi was in possession. Some independent witnesses 
were produced, but these do not speak to the present point. 
The first witness who does and whom we need notice, is Mohim 
Kapali, a chowkidar, who was called by the Court. He 
happened to be passing by the scene of the occurrence early 
in the morning and was told by Banga, the first appellant, that 
a lot of people had assembled in a neighbouring bart, that he 
apprehended an attack and had come to inform him. Mohim 
saw the people assembled, armed with /az:s, shields and sarZres 
and among them recognised Amiruddi and his son Sesajuddi. He 
also saw another party to the north, whom he could not recognise, 
because it was too dark. He then went to the thana to report 
what had occurred. Bepin Kapali, a dafadar, called by the 
defence, was informed by Mohim of what he had heard and 
seen, and, going to the place, apparently after the rioting was 
over, found Amiruddi's party leaving and Banga weeping in the 
ruins of the bari. Shyama Charan Kapali, a chowkidar, gave 
similar evidence. Ram Kumar Baroi saw the actual attack by 
Amiruddi's party, and saw the house demolished, as did Kasi 


-Thakur and Sriiam Bepari. The first informaticn was lodged 
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by Amiruddi's son ; Mohim is said to have reported at the 
thanah that both sides were assembling men ; and Banga accused 
the other party as soon as the Sub-Inspector saw him, but none 
of these facts are of much importance in our view of the case, 
though they seem to us, to beat least consistent with the only 
- occurrence being an attack made on the appellants by a large 
force of armed men early in the morning. The appellants were, 
as the Judge says, trespassers on the land, occupying it inspite 
of having been formally evicted in due course of law. But we 
cannot hold that they had no right of private defence. An 
attack of a most unlawful kind was made, and it gave them 
cause to fear grievous hurt to themselves and destruction of 
their property, which in fact occurred. Against this théy had a 
right to defend themselves, and we cannot find that this right 
was exceeded. Amiruddi was in fact killed, though not apparetnly 
by a wound which one would expect to be deadly, and the 
circumstances under which the wound was inflicted are quite 
obscure. The possession of a spear by the defending party 
is very different from the possession of such a weapon by the 
assailants, and does not in our opinion point either to such an 
intention as would constitute an unlawful assembly on the part 
of the appellants, or to an exceeding on their part of a right 
of self-defence. The result is that we are of opinion ‘that it 
is not proved that the appellants formed part of an unlawful 
assembly and consequently the whole case against them fails. 

The appeal is accordingly allowed and their convictions 
are set aside. 

The appellants will be acquitted and released. 


M. N. M. Appeal allowed ; accused acquitted. 


Before Mr. Fustice Stephen and Mr. Fustice Carndu ff. 


SHEIKH SOHALI 
V. 
THE KING-EMPEROR.* 


Confession, retracted — Corroboration — Indian Penal Code (Aot XLV of 1860), 
sections 114, 302, conviction under—Chddge under section 802, Indian 
Penal Code. 


Where a confession was taken by a Magistrate in jail with a Police officer 


in the next room and was subsequently retracted : 


* Criminal Appeal No. 876 of 1939 against the decision of F. 8, Hamilton, 
Eq., Sassiona Jadge of Purneah, dated the 20ch September 1909, 
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CRIMINAL. Hald, such a confession could not be acted upon unless supported by 


1910. very good corroboration. 
— Quare: whether a person charged under section 802 asa principal can 
BESTEN Sohali be convicted under sections 802—114 as an abettor. 
The King Emperor, Appeal by the Accused. 
dE Conviction under section 302 read with seetion 114 of the 
Indian Penal Code and sentence of transportation for life. 


The material facts and arguments appear from the judgment. 

Mr. K. N. Chaudhuri aud Babu Manmatha Nath Mukerji 
for the Appellant. 

The Deputy Legal Remembrancer (( Mr. Orr) for the Crown. 


The following judgment was delivered : 


The appellant in this case one Sheikh Sohali has been con- 
victed of the offence of abetment of murder under section 302 
read with section 114, Indian Penal Code. The first objection 
that is urged in appeal is that, as the charge was under sec- 
tion 302, he ought not to have been convicted under the sec- 
tions named. There is no question that his conviction has 
taken place for abetting the murder, and on the facts of the 
case it is obvious that he ought originally to have been charged 
with the offence of abetment. We need not however consider 
this point because there isa more substantial one which goes 
to the merits of the case. 

The deceased man was one Abdul Majid, and the circums- 
tances of the murder are such that there is no direct evidence 
at all of how he came by his death. He was killed obviously 
in a cowshed a little more than 100 yards of the place where his 
body was found, and there is no one who says that he saw or 
heard anything which can be directly connected with the occur- 
rence. The evidence against the present accused rests almost 
entirely upon a confession, subsequently retracted, that he was 
present at the murder under circumstances which, if believed, 
would we. think render him guilty of abetment. We need not 
discuss the question of the effect of the confession fully, because 
we consider that there is no corroboration of it, and therefore 
it cannot be relied on. And we must point out that it was, 
taken under circumstances which made it necessary that it 
should be supported by very good corroboration. It was taken 
in jail with a Police officer in the next room. The Magistrate 
who took it at first received a statement which contained nothing 
of very importance, He went on his duties round the jail, came 
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back and received the confession which is before us. In so 
doing we have no doubt he acted quite properly and with com- 


plete fairness, but the fact that the confession was made in this. 


way is one which, we think, renders strong ‘corroboration, 
necessary. The only possible corroboration which can be suggested, 
brought as supporting it, is that after the murder the accused 
man absconded fróm the village. We have, however, perused 
the evidence which is put forward in support of this suggestion, 
and we can only say that there is nothing to show he did 
abscond. We, therefore, need not consider how far the absconding 
alone could be treated as a corroboration in this case; | 

We hold accordingly that the confession in this case has 
not been corroborated, and that it ought not to have been acted 
on; and consequently this appeal must succeed and : the! convic- 


tion of the appellant must be set aside and he must be released 
from jail. 


N. K. B. te 4t. a8 Conviction and sentence set astde, 


i 





CIVIL RULE. 





Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 


HARI CHARAN AGRADANI Anp ANOTHER 
v. 
SASTI CHARAN AGRADANI AND OTHERS," 
Hindu Law—8hradh—Agradani Brahmin—Gift—Offerings to the dead, 


A Brahmin of the Agradani class who is invited to the sradA ceremony and 
acts there, does not thereby acquire a vested interest in the offerings. If 
therefore, the performer of the sradh gives away the articles to other Agradsni 
Brahmins, he has no oause of action against the latter, though he may be 
entitled to remuneration from the peraon wh» employed him. 


Rule obtàined by the Defendant. E | : 
Suit for money. M 


1 


The material facts appear from the judgment, .- 
Babu Manmatha Nath Roy for the Petitioner. " dnd. et 
Babu Batkuntha Niih Dis for the Opposite Party. et ee 
| ir WW. dor Qd M 
The judgment of the Court was delivered | a gts 


A 


Mookerjee J.—The question of law which calls for decision 


.. *Oivil Rule No 3509 of 1909, against the deoision of Babu "Bepin Behary 
Mookefjee Munslff of Barisal 


: ‘exercising the powers of a Small se. Qourt 
Judge, dated the 7th June; 1909, © ~ -7 5- > POETS of a Small Cause. 0 
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in this Rule is one of some novelty and relates to the right of a 
Brahmin of the 4gradani class to the offerings to the dead at 
a sradh ceremony. The circumstances under which the question 
arises for decision are fairly clear upon the evidence on the record. 
One Chandra Kumar Chakrabarty, on the occasion of the sradZ 
of his mother, invited the plaintiffs who are Brahmins of the 
Agradani class as priests. The food intended for disembodied 
Spirits was taken by the plaintiffs, but when the time came for 
the distribution of the valuable offerings, the zemindar of the 
village Jugut Prasanna Roy, who was present, interfered and by 
his direction, Chandra Kumar made over the articles to the defen- 
dants who also were Brahmins of the Agradant class and who 
had been invited not as priests but as men of the same village. 
The plaintiffs thereupon commenced this action against the 
defendants for recovery of the price of the articles in question. 
They did not join as parties defendants either Chandra Kumar 
who had invited them on the occasion of the ceremonies, or 
Jugut Prasanna, who had persuaded Chandra Kumar to give away | 
the articles to the defendants. The learned Small Cause Court 
Judge decreed the suit on the ground that the plaintiffs had a 
vested interest in the articles in question and the defendants, in 
accepting them as a gift from Chandra Kumar acquired no valid 
title thereto. We have been invited by the defendants to set 
aside this decree on the ground that the plaintiffs never acquired 
any title to the articles, that the defendants acquired a good ticle 
under the gift made in their favour by Chandra Kumar and that 
even if it be assumed that the plaintiffs can successfully claim 
damages against the person who invited therh or the person who 
interfered in the matter to their injury, they have no cause of 
action as against the defendants. In our opinion, this conten- 
tion is well-founded and must prevail. 

The term _ A4gradani literally signifies an: acceptor of first 
gifts and.is applied to a class of degraded Brahmins in Bengal 
who accept funeral gifts. As pointed out by Dr. Jogendra Nath 
Bhattacharyya in his Treatise on Hindu Castes and Sects (p. 128), 
by the religious Codes of the Hindus, the acceptance of certain 
kinds of movables, such as elephants and horses, is strictly for- 
bidden. In actual practice, no doubt the degradation which. 
results from the acceptance of prohibited things, is sometimes 
condoned; but there are certain kinds of gifts, which good Brah- 
mins never accept and which only certain classes of. degraded 
Brahmins are allowed to accept. Amongst these, are funeral 
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offerings which are accepted only by the degraded class known 
in Bengal as Agradants and in different parts of India by other 
similar names. They generally take a’ part in the ceremonies 
which have to be performed within the first ten days after a 
man's death, and a great many of them claim also the wearing 
apparel of the deceased and his bedding as their perquisites. The 
true position of Brahmins of the Agradani class is made clear 
in various passages in Sanskrit works by writers of ‘great autho- 
rity to some of which we shall now refer. 


TEXTS. 
l "wf ford wera SZXTGUIS | 
TET HATI THAN ays a WW” fa 
ord pud AWAIT TAH 
2 "unit fore xpgTa mend TA wera | 
WWSIPHSRITSTRRTRIREI Rp aw” ver 
| “array AT TATA 
3° Taea wire gaw a — 
wma frat We fen qup? xf 
LATEA wisst Tux qq 
4 "Pega vfi stp: gutem | 
werarat g Teta ya: cdunwwvfa qq"  xfa 
way wien 
0 Sara amfa aera a 
KUAT iM eT u 
Way MISH aA BHAT aaa: |? sfà 
x Tere taa qarauferarfesammu- 
[ea data agree | 
6. “Aa rw WT SENT TUTTE | 
Tatah g wai ga des envfü 
38y q yay wur waa UI | 
viat sre gei ETAT q^  wfa 
Fas aR MATT Tang 
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7 “am Zerg wr wal waren Kaga; | 
veya g at gend ewm n Wa 
TATANG TA TT uf ura | 
8 “agar gama yu des |” T 
fade krana IST. aay 
9 “TARAS eA ETE A WETEA | 
wr ferret faite erent Wadana: ^ a 
HAMAR TEE TN 
10 “qaare feasts wat catatan; | 
TAN yay uuu wie | 
«sr fasreTeqel WTEHTWCU TATA 
gan g went www TATA | 
wal «urn unu ung ufq . 
freres Wawa we faf | 
wade fasrerem fanal ef | | 
vsu fafie e; creda fran: q^ 
TAIT THA 


The following is a fairly accurate version of the texts quoted 


above. 

I. A covetious Brahmin accepted first gifts of the Sudras ; 
by accepting the gifts to the dead, he became an Agradanz or an 
acceptor of first gifts. 

(Brahma Baibarta Purana) 

2. A covetous among the Brahmins accepted first gifts of 
the Sudras ; in consequence of acceptance of gifts of sesamum, 
he became an “ Agradant.” 

(Vachaspatya). 

4. "Accepting the bed, ornaments, and clothing of the 
dead and also a cow made of sesamum, they never return 
from hell." | 

(Bhabisyotara quoted in Suddhitatwa of Raghunandan.) 


4. An acceptor of the bedding of the dead ceases to be 
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a man; if it is accepted, by him, he ia pun purifi- 
catory rites. 
(Padma Puran quoted in Dharma Sindhu). 
5. The man who accepts an elephant, à horse, a chariot or a 
vehicle (of other sort), the bedding and seat of the dead, a 
black skin of antelope, a cow with faces in two directions (that 
is, a cow when being delivered) is a sinner, is degraded in this 
world and becomes a goblin. r | 
“(Agni Purana quoted in Commentary in Suddhitatwa). 
6. Therefore a polluted bed should not be accepted by a 
good Brahmin; such bed being accepted, the acceptor again 
requires purificatory rites. The bed of the dead is everywhere 
condemned in the Vedas and the Puranas ; it being ücveptem, 
they become liable to go to hell. 
(Brahma Purana) 
7. Therefore that polluted bed should not be accepted by 
good Brahmins ; it being accepted the acceptor requires =n 
fresh purificatory rites. 
(Padma Purana). 


8. On eade the bedding of the dead, he requires 

again the purificatory rite. | 

Arana Sindhu). 

9. It (bedding) should be given to one only; it being 
divided or sold, causes the giver to be cast into hell. 

l (Garuda Purana). 


10. On the second day after the termination of the period 
of impurity, a bed anda golden human figure with fruit and 
clothing should be given according to prescribed rites. A 
Brahmin couple adorned with various ornaments should be duly 
worshipped and caused to sit on a bed, and a mixture of honey 
(with curd) should then. be offered tothem. After offering the 
honorific gift on a dish with curd and milk, reduced to fine powder 
a bone.of the forehead (of the deceased) and make the Brahmin 
couple drink it, filled with respect to the manes. This injunction 
is observed by the twice born people dwelling in the mountains. 

(Padma Purana). 


These texts make it fairly clear that while the person who 
performs the sradh is enjoined to make certain gifts, the acceptor 
of the gift becomes degraded by the very act of acceptance. 
There must consequently be a gift and an acceptance and there 
is no foundation for the position assumed by the plaintiffs that 
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O1VIL. an Agradani Brahmin has a vested right in the offerings to the 
1910. dead. It is clear, therefore, that before the title of the Agradant 
m EN Brahmin accrues, there must be a gift accepted by him, for as 
Agradani stated by Jimutabahana (Dayabhaga, Chapter I, Para 21), “in the 
Sasti y case of donation, the donee's right to the thing arises from the 
Agradani. act of the giver, namely, from his relinquishment in favour of 
Mookerjes, J. the donee who is a sentient person.” The defendants in the 


—— 


present case, consequently, acquired a valid title to the offerings 
as soon as the performer of the’ sradA made a gift thereof to 
them, and as against them, the plaintiffs have no cause of action. 
There is no suggestion that there was any interference in the 
matter on their part, and there was nothing to prevent them 
from accepting the gift from the performer of the sradA. It is 
needless to examine whether the plaintiffs have any legally 
enforceable claim for damages against the man who had invited 
them or against the person who had interfered in the matter to 
their prejudice, or whether the performer of the szadh has been 
merely guilty of a sinful act contrary to the religious precepts 
on the subject. We may add that the learned vakil for the 
plaintiffs placed reliance upon the decision of the Judicial Com- 
mittee in Tiru v. Erishnaswami (1) in support of the proposition 
that a suit will lie to recover dues for certain religious services 
performed. This case, however, is clearly distinguisbable, because 
assuming that the plaintiffs are entitled to be paid by the person 
who invited them, they have no cause of action against the 
defendants. | 

The result, therefore, is that this Rule must be made absolute 
and the decree of the Court below discharged. As the plaintiffs 
appear to have been somewhat harshly treated, each party will 
bear his own costs both here and in the Court below. 


B. M. Rule made absolute. 
(1) (1879) L. R. 6 1. A. 120. 
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PRESENT.: Lord Macnaghten, Lord Collins and Str Arthur Wilson. 


SARDAR GANPAT RAO, MOHARKAR 
U 


SARDAR ANAND RAO, BAJI SAHIB, MOHARKAR. 
[ON APPEAL FROM THE HIGH COURT AT ALLAHABAD.] 


Pensions Act (XXIL of (871), Seo. 6— Certificate under that section—Collector’s 
order referring the parties to Civil Qourt— Certificate produced in the 
Court of Appeal—Sanad—Construction— Grant of the soil of a village. 

Where the Subordinate Judge decreed partition of a village holding 
that, though it came within section 6 of the Pensions Act, the want of a 
certificate was suffclently met by an order of the Qollector referring the 
parties to Civil Court to determine whether the said village was partible, and 
the High Oourt on appeal confirmed that decree holding that the Sanad, by 
~ which the British Government confirmed the land, was not a grant of land 
Revenue but of the soil of the village itself, the Judicial Committee affirmed 
that conolusion as to a question of construction, particularly as it seemed to 
them that the Subordinate Judge was fully justified in treating the said order 
of the Collector as dispensing with the said certificate, 

The Judicial Committee approved of the procedure adopted by the High 
Court in allowing the plaintiff to procure and file a certificate under section 6 
of the Pensions Act pending appeal from the decree of the lower Court, whioh 
treated the order of the Collector referring the parties to Civil Court for deter- 
mination whether certain villages were partible, as equivalent to a certificate 
under the said section, 


Appeal from a judgment (1) and decree of the High Court 
of Judicature for the North- Western Provinces, Allahabad (July 
10, 1905), modifying a judgment and decree of the Court of the 
Subordinate Judge of Jhansi (June 30, 1902). | 

The facts of the case are sufficiently stated in the judgment 
of their Lordships and of the High Court. (1) 

Mr. DeGruyther, K. C. and Mr. P. C. Dutt, for the 
Appellant, contended that as regards the village Mahoor, the 
grant was that of Land Revenue, and as there was no- certificate 
under section 6 of the Pensions Act, the High Court ought not 
to have allowed the plaintiff to withdraw the suit in respect of 
that village, but it ought to have dismissed the same with costs. 
The village Warur Buzurg was held on the same terms as the 
village Mahoor, and the High Court is not right in interpreting 
that the Sanad of December 1, 1866, was a grant of the soil itself, 
It was merely a grant of Land Revenue, and the suit in respect 


(1) (1905) I. L. B, 28 All, 104, 


28) 


Nagan jana? 
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and 
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of that village also should be dismissed. Those two villages in 
the Bombay Presidency were Inam villages and could not be 
partitioned. Reference was made to Inam land and whether such 
lands were partible, to sections from the Records of the Bombay 
Government No. CXXXII, New Series, Narrative of the Bombay 
Inam Commission and Supplementary Settlements, by Colonel 
Alfred Thomas Etheridge, (1873) p. 4; a Hand-book for Revenue 
Officers in the Presidency of Bombay, by Alexander Kyd Nairne, 
(1872), pp. 341 and 343; Bombay Regulation XXIX of 1827; 
Adrishappa Bin Gagdiabpa v. Grushidappa Bin Gagadtappa (1) ; 
and Ramchandra Mantriv. Venkatras and another (2), wherein 
the case of Raoji Narayan Manditk v. Dadaji Bapuji Dexte (3) 
relied on by the High Court is discussed. 

As regards the three villages in the N. W. P., the necessary 
certificate was produced in appeal before the High Court. 
But the first Court could not take cognisance of the claim in 
respect of those villages without receiving a certificate from 
the Collector, whose order of October 26, 1899, referring the 
parties to Civil Court, is not a certificate within the meaning of 
the Pensions Act, Sec. 6 ; Nawab Muhammad Azmat Alt Khan 
v. Musammat Lalli Begum (4); certain lands, which paid no 
revenue but were service-inam lands, were impartible and 
subject to the Pensions Act, the certificate under which must be 
produced at the time of the institution of the suit. There 
was no such certificate, and the claim in respect of that part of 
the suit must also be dismissed. 

Mr. G. E. A. Ross, for the Respondent, contended that as 
regards the three villages in the N. W. P. there was a concur- 
rent finding that the same were partible, and the High Court 
was right in allowing the adjournment of the appeal to enable 
the respondent to file the necessary certificate. It was merely 
a technical objection. The withdrawal of the suit in respect 
of the village Mahoor was within the discretionary power of 
the High Court and should not be interfered with. Again, 
there is no appeal when an order of withdrawal is made under 
section 373 of the Civil Procedure Code (Act XIV of 1882). 
The Sanad of December r, 1866, relating to Warur Buzurg, is, 
as held by the High Court, a grant of the village itself. The 
decree of the High Court should be affrmed. 


(1) (1880) L. R. 7 I. A. 162, 
(2) (1882) I. L. R. 6 Bom. 598, at pp. 600, 602, 603 & 606. 
(8) (1875) I. L. R. 1 Bom. 523. (4) (1881) L. R. 9 I. A. 8 at p. 20. 
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Mr. DeGruyther, K. C., in reply, made further reference P. O. 
as to Inam land and whether the same is partible to Shekh 1909. 
Sultan Sant v. Shekh Ajmoodin (1), and Land System of gardar Ganpat Rao, 
British India, by Baden-Powell, (1892), Vol. IU, p. 140. Mohaikar 
$ 
The judgment of their Lordships was delivered by bee Rao, 
aji Sahib, 
Lord Collins.—The question in this case is as to the Moharkar, 
respective rights of certain members of the family of one 
Jagdeo Rao, who was Commander-in-Chief of the Maharaja December, 16, 


Scindia of Gwalior, at the time of the Indian Mutiny, in 
respect of certain villages and lands, situate part in Bombay 
and part in the N. W. Provinces, an interest in which was 
conferred upon him by the British Government in perpetuity 
as a reward for his services subject to the conditions of loyalty 
and the payment of an annual sum. The appellant, Sardar 
Ganpat Rzo, is the eldest son of Sultanji Rao, deceased, who 
was the eldest son of Jagdeo Rao. The respondent, Anand 
Rao, is the third surviving son of Jagdeo Rao. His second son, 
Tantya, was adopted into another family before the death of 
Jagdeo Rao. This litigation began through a claim put forward 
by Anand Rao for a partition of all the family property. 
Ultimately, the present suit, which was brought by Anand Rao, 
as plaintiff, against his nephew, Sardar Ganpat Rao, for partition, 
came before the Subordinate Judge of Jhansi. Numerous 
issues were stated and disposed of by the learned Judge, but 
that which was most discussed in respect of each portion of 
property embraced in the claim was that which raised the 
question whether the want of a certificate under section 6 of 
the Pensions Act XXIII, of 1871, was a bar to the action in 
respect of each of the portions of land in which rights were 
claimed. The learned Judge made a list of each of the parcels 
and dealt with them separately. He held that the want of the 
certificate was a bar asto all but a few of the parcels, vsz., (a) 
three Jhansi villages, as to which he held that a certain order 
made by the Collector of Jhansi of 26th October, 1899, was = 
-equivalent to a certificate under section 6, and (2) certain portions 
of land in the village of Mahoor, as to which he held that the 
property in the soil itself, not the mere right to a revenue 
therefrom, was the subject-matter of the claim, and therefore 
did not fall within section 6 of the Act; but as to all the 
rest of the parcels, including the village of Warur Buzurg 


EY | (1) (1891) L, R, 20 I. A. 50, 


NN 
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P. C. and the lands therein, he held that section 6 applied and 
1909 dismissed the claim. 

Bardar: Ganpat ma The defendant thereupon appealed to the High Court and 
Moharkar . the plaintiff filed an objection under section 561 of the Code of 
Sardar Anna Rao, Civil Procedure, claiming in effect that he was entitled to have 
pes his whole claim decreed. But by the time the appeal came to 
ODRTEKAT, 


be heard the field of controversy was considerably narrowed. ` 
The Court at the outset of their judgment say: “Only two 
matters have been pressed before us in appeal by the learned 
counsel for the appellant. They are in respect of the three 
villages in the JShansi District, and a portion of the 440 acres of 
Jand in the Poona District, in respect of which the claim for 
partition was allowed.” They then go on: “As regards the 
three villages in the Jhansi District, the objection which was 
raised in the grounds of appeal is that the property was subject 
tothe provisions of the Pensions Act, No. XXIII of 1871, and 
that no certificate was obtained under section 6 of that Act 
before the institution of this suit, and so the Court had no 
jurisdiction to try the case. That defect, if any, has been cured. 
This Court allowed the hearing of the appeal to be adjourned 
in order to enable the respondent to procure a certificate and so 
avoid the necessity of disposing of the technical question raised 
in regard to it. The result is that the appealin respect of the 
three Jhansi villages fails.” 

They then deal with that part of the 440 acres in respect of 
which partition was allowed, and agree with the Subordinate 
Judge’s decision, which is one of fact, thereon. Therefore, on 
this point also, the appeal failed. | 

They then deal with the respondent's objections. First, that 
the village of Mahoor should not have been excluded from the 
decree in favour of the plaintiff, as it was not covered by section 6 
of the Pensions Act. On this point they allow the plaintiff to 
abandon his suit as regards that village, with liberty, if so 
advised, to institute a fresh suit in regard to it. The only excep- 
tion as to this was that the terms as to costs were too easy upon 
the plaintiff. But the matter was clear]y in the discretion of the 
Court in view of the circumstances to which they refer. 

The next relates to the village of Warur Buzurg as to which 
the learned Subordinate Judge had held that though it came 
-within section 6 of the Pensions Act the want of a certificate 4 
was sufficiently met by the order above referred to. The High 
Court, without expressing any opinion on that point, held that 





Lord Collins. 


hana 


ye 
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the Sanad by which the British Government, on rst December, 
1866, confirmed the land to Jagdeo Rao was not a grant of land 
Revenue but of the soil of the village itself, and consequently 
that the Pensions Act did not apply. 

Their Lordships are not disposed to differ from the two 
Judges of the High Court on a question of construction, parti- 
 cularly as it seems to them that the learned Subordinate Judge, 
for the reasons he gave, was fully justified in treating the order 
as dispensing with the certificate. The learned Judges go on to 
point out that counsel for the respondent had abandoned his 
point asto the property in Mahoor contained in the five deeds 
of sale. They also treated the houses in Mahoor and the Poona 
District as covered by the reasons given in regard to the 
remainder of the 440 acres included in the decree and partitioned. 

. Their Lordships see no reason to differ from these con- 


clusions. The result is that in their Lordships’ opinion the : 


appeal fails and should be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 

Messrs. T. L. Wilson & Co.—Appellant's Solicitors. 

Messrs. Pyke, Parrott & Co. —Respondent's Solicitors. 


J. M. P. Appeal dismissed. 
APPELLATE CIVIL. 


Before Mr. Fustice Adookeryee and Mr. Fustice Teunon. 
CHHAYEMANNESSA BIBI 


U 


KAZI BASIRAR RAHMAN." 


Aluktearnama, amendment of — Amendment, power of — Amendment of muktear- 
nama, retrospectice effect of — Inherent power of Court to amend. 
ILL Ed mc $T ec. 


-~z~ -7- `> 
oe an = Pm - wr 


When an application for execution of a decree has been presented by a 
muktear who was in faot authorised to file it, but whose name had been omitted 
by mistake from the muktearnama, the Court has inherent power to allow the 
mukteatnama to be amended upon discovery of the mistake, The amendment 
when made, validater the proceedings, for purposes of limitation, with retros- 
peotive effect from their commencement, 


Appeal by the Decree-holder. 
Application for execution of decree. 


* Appeal from Appellate Order No. 806 of 1909, against the order of W. N. 
Delevingue, Esq., District Judge, Hooghly, dated the 19th April 1909, reversing 
that of Babu Burendra Nath Mitra, Subordinate Judge, Hooghly, dated the 
2nd January, 1909, 


28b 


P. C. 
1909. 
— 


Sardar Ganpat Rao, 
Moharkar 


t. 

Sardar Anand Hao, 
Baji Sahib, 
Moharkar, 


Lord Oollins, 


January, 7 
n 


a 
February, 17, 
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CIVIL. The Thaterial facts and arguments appear from the judgment. 
1910. . Babi Fadu Nath Kanjilal for the Appellant. 
Giles “Babu Nagendra Nath Mitter for the Respondent. 
ay amannenss 
| Bib | "Ec 
Kasi Basirar RO = -The judgment of the Court was delivered by 
Rahman, “= 


= = . Mookerjee J.—We are invited in this appeal to reverse an - 
“Order of the District Judge by which he has dismissed an appli- 
cation for execution of a decree as barred by limitation. 
The appellant obtained the decree on the 5th July 1905./ 
On the 29th June 1908, she applied for execution “This | applica- | 
tion was presented by a mukhtear Gopi-Nath; who signed on 
Us he back of the mukhtearnama which was attached to the appli- 
v lu mow c gAs a matter of -fact, ‘the body of the mukhtearnama did | 
e L^ not contain the name ‘of this mukhtear, and the case of the 


February; 1 T; 


A, et "ys pellant throughout-has been, that the name was omitted by 


w^ p^ vt gp the mistake of the writer, who drew up the power of attorney. 
MM WM ge yo The officer of the Court who examined the application, over- 
looked this defect, though he found out that the application was 
uon not in order, as the properties sought to be attached had been 
ee imperfectly described. On the 2nd July 1908, the application 
was returned to the “filing pleader ! ” for amendment within seven 
days. The ápplication was was amended, and refiled on the 6th July 
following. It was thereupon | eae, and notices were directed 
to bé"issted on the judgment-debtor under section 248 Civil 
Procedure Code. On the 5th August,-the judgment- debtor-filed 
(1 j his objections, One of these was that the application was barred M 
by limitation ; another was that the person who had verified ` 
4 e application, was not the duly authorised agent of the decree- 
holder; but yo objection appears to have been_expressly taken, 
that the mukhtear had not been duly empowered_to file--the 
application. It is not clear how the mistake was first discovered ; 
pr but on the 19th September, the decree-holder filed an application, 
in which it was stated, that by an over- sight the name, of the 
' mukhtear had been omitted from the PoserofAtfarney, and 
along with it, a properly executed mukhtearnama, in favour of 
| Gopi Nath was.. filed. The Court directed this mukhtearnama 
to be placed on the record. 
~> At the hearing, it was objected. that there was no application 
: bou “in accordance with law till the 1oth September 1908, and that it 
was consequently barred by lim limitation, ‘but the Subordinate Judge 
over-ruled this objection: It 1 may be mentioned that the decree- 
holder, anticipating the objection had, on the 19th September, 
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got Dasarathi Ghose, who had appeared in the original suit CIVIL, 

and appeal, to accept the power filed at first by Gopi Nath ; and 1910. 

‘on the 2nd January 1909, Dasarathi also signed the application Chhayemannesss 
- for execution. The Subordinate Judge thought that this was Bibi 

sufficient to validate the proceedings and allowed execution to Kazi Pis 
` Iproceed///On appeal, the District Judge held that the proceed- Rahman, 

ings were illegal ; the application for execution which had been Mookerjee, J. 


originally signed by Gopi Nath, was inoperative, because it was 
not till the roth September, that Gopi Nath had written autho- 
rity to appear on behalf-of the decree-holder, and the application 
treated as made on that day, was obviously barred by ‘limitation; 
on the other hand, the application could not be validated by * 
the subsequent signature of the pleader who had appeared in 
the original suit. ln other words, according to tbe District, 
Judge, the application was inoperative, because it had been: 
signed and presented by a mukhtear who had no written autho- 
rity at the time, and had not been signed by the pleader who: lesbo 
might, at that time, have filed it. In this view, the District 
Judge allowed the appeal and dismissed the application for 
execution. 
The decree-holder has now appealed to this Court, and on 
-her behalf, it has been contended that in the events which had 
! happened, the application ought to have been treated as within 
'time, that although the original mukhtearnama did not contain 
"the name of the Mukhtear who accepted it, it was open to the 
i Court to allow the Mukhtearnama to be subsequently amended ; 
‘and that the application of the roth September 1908, might 
in substance, be treated as an application for such amend- 
ment. It has further been argued that as objection was not ./ 
taken on this ground by the judgment-debtor, he must be 
taken to have waived it, and that in any event, the Court had 
inherent power so to amend the proceedings, as to do justice. 
between the parties. These positions have been controverted" 
on behalf of the respondent, and it has been broadly argued 
that the parties ought to be made strictly to adhere to the 
rules of procedure on the subject. The question raised for our 
decision is.one of some novelty, and is not altogether free from 
difficulty. But after careful consideration of the arguments 
addressed to us on both sides, we are of opinion that the 
contention of the appellant should prevail. | 
Section 36 of the Civil Procedure Code, of 1882 provides 
that any application or act, required or authorised by law, to be 
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CrviL. made or done by a party to a suit, may be made or done by his 
1910, recognised agent or by a pleader duly appointed to act on his 

GE bayem NANA behalf. Section 39 provides that the appointment of a pleader 
Bibi shall be in writing, and such.appointment..shall-be-filed-in-Court. 


Kazi Bi Section 37 which. deals with recognized agents, specifies the 
Bahman. classes of persons by whom appearances, applications, and acts 
Movkerjea, J, may be made or done on behalf of parties. The second clause 
ES of the section deals with certificated mukhtears who, when 
holding special powers-of-attorney authorising them to do on 
behalf of their principals such acts as may legally be done by.. 
mukhtears, may appear or act. Under the rules of this Court, 
a certificated mukhtear is authorised to file an application for 
lexecution (Rules and Circular Orders Chapter XI, Article 34). 
Section 37 of the Code, however, does not define a power-of- 
attorney nor is any definition given elsewhere in the Civil 
Procedure Code or in the General Clauses Act. A question 
might, perhaps, therefore, arise as to whether a power of 
attorney; for purposes of section 37, must always be in writing ; 
in other words, whether authority toact, when conferred upo 
a certificated mukhtear, must be by a written instrument. wÍn 
England, it appears to have been ruled, that written authority 
is not absolutely necessary, and that parol authority is sufficient, 
Lord v. Kellet (1), The case of Wright v. Castle (2), shows 
that an attorney who acts without a written authority, may find 
himself in trouble if his client denies that he had authority! ` 
to institute the proceedings; and Lord Eldon observed that a 
solicitor must furnish himself with an authority ' in writing. 
(Street on Equity Procedure, Vol. I, sections 570 and 641, Gibson 
on suits in Chancery, section 1174, Annual Practice 1910, Vol. IT, 
P. 436).Y In this country, it is undoubtedly the practice for 
mukhtears to file mukhtearnamas, and as it has not been argued 
that a power-of-attorney under section 37 may be by parol, we 
shall assume that it must be in writing, that is, that a power-of- 
attorney is an instrument by which the authority of an attorney 
in fact is set forth. This view receives some su pport from the 
case of Walker v. Remmett (3). If, therefore, written authority . 
is essential, the question arises, whether an application made by 
an attorney whose name has, by mistake been omitted from the 
power, can be validated by a subsequent amendment. In our 
'opinion; there is no reasonable doubt that the Court has inherent ' 


(1) (1885) 2 Myl. & K. I. 
(2) (1817) 8 Mer, 12. 
(8) (1846) 2 C. B. 850 ; 69 R, R. 026. 
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power to allow such amendment to be made, and that the OiviL. 
amended power takes : effect from the date when it was 1910 
originally filed. Ohhayemannegsa 
lu the first place, it is clear upon the authorities that a Bibi | 
Court has inherent power, in any particular case, to adopt such Kasi VENE 
procedure as may be necessary to enable it to do that justice Rahman. 
for the administration of which alone it exists. (Panchanan Movkerjee, J 


Singha v. Dwarka Nath (1), Hukum Chand v. Kamalanand (2). 
As Mr. Justice Mahmood observed in Narsingh Das v. Mangal 
Dubey (3) the Courts are not to act upon the principle that 
every procedure is taken to be as prohibited unless it is expressly 
provided for by the Code, but on the converse principle that 
every procedure is to be understood as permissible till it is shown | 
to be prohibited by the law. This is of course subject to the. 
qualification that in the exercise of its inherent power, the Court 
must be careful to see that its decision is based on sound general 
| principles, and is not in conflict with them or the intention of 
the Legislature. A similar view was emphasised by Lord 
Penzance in Kendall v. Hamilton (4), where he observed that 
procedure is the machinery of the law, after allthe channel and 
means whereby law is administered and Justice reached,— it 
strongly departs from its proper office, when in place of facilita- 
ting, it is permitted to abstract and even extinguish legal rights, 
and is thus made to govern where it ought to subserve. Now 
there can be no..toom-for-»controversy ; that-the Code’ of Civil 
Procedure allows amendments to be made in judicial proceedings 
under vatioüs-circumstances-—No- tom prehensive ve formula can 
be framed to define precisely the power of a Court to allow such 
amendments to be made, but this much- may be laid down as the 
cardinal rule that the allowance of amendments must, in - 
stage of the case, rest with the discretion of the Court,, and that 
discretion must depend largely on’ the special circ circumstances of 
each case. Ifa limit to amendments may be laid down, it -is 
this: that they must not be allowed to prejudice the substantial 
rights of f thesparty in faveur of. whose opponent the amendment 
is allowed ; | ed ; but observing due caution in that regard, the time 
"and extent of each umendment are in the judicial discretion of 
the Court. (Hardin v. Bryd (5), and Codsnton v. Moti (6). 
(1) (1905) 3 O. L. J. 29. (8) (1882) 1. L. B. 6 All. 163. | 
(2) (1905) 8 C, L. J. 67. (4) (1879) 4 App. Cases 504 (525). 


(5) (1884) 113 U. 5. 756 (761). 
(6) (1862) l4 N J. Eq., 480, 82 Am. Dec, 258. 
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In a case like the present, where there is no doubt as to the 


: fact that the muktear who filed the application for execution, had 


in fact authority from the decree-holder, and that his name was 
omitted by mistake from _the Power of Attorney, itis in in our” 
Opinion, reasonable to hold that the Court may” may in its discretion 
allow the power to be amended, upon proper application by the 





, decree-holder for the. insertion of the name of the attorney. 


The view we take is supported by the case of Pirde v 
Norton (1), where a mistake of a name in a warrant of attorney 
to suffer a common recovery, was allowed to be amended (see 
also, Comyn's Digest, sth Ed., Vol. I, page 746, Tit, Attorney, 
and Bacon’s Alridgement, 7th Ed., Vol. I, page 404, Tit, Attorney 7.) 
The same view is borne out, to some extent, by the decisions in 
Dhanfat v. Lilanand (2), Autoo Misree v. Bidhoomookhee (3) and 
Lakmi Das v. Gobind Ram (4), where want of authority in the 
person who presented an application for execution was treated 
as a mere irregularity which could be waived, a view not in- 
consistent with that taken in Murarslal v. Umrao Singh (5). 

( In the second place, it is reasonably clear that if such 
amendment is allowed, it takes. effect from the date when the 
Power-of- -Attorney was originally filed, It is not practicable to 
lay down any rule of universal application on the subject of the 
retroactive effect of amendments. f/There are cases however, in- 
which amendments. have been allowed with retroactive effect ; 
for | instance, when a plaint has been filed upon insufficient Court- 
fees, upon payment of deficit Court fees, the suit must be taken 


. to have been instituted, on the day when the plaint. was 


originally fled. Skinner v. Orde\(6). (In other cases of amend- 
ments also, for instance, amendments of applications for execu- 
tion of decrees, the amended application’has been treated, for 
purposes of limitation, as if it had been presented i in its amended 
form on the original af Fusloor v. Altaf (7), J. C. MacGregor 
v. Tarinee (8), Fiwat v. Kali (9), and ‘Shawna Prosad v. Taki 
Mullik (10), which were not referred to in Raghunatha V. 
Venkatesa (11), when a different view was taken. f In fact when 
an amendment has been properly made, and the cause of action 
is not altered, the amended pleading may properly be regarded 


(1) (1554) Dyer, 105A. (6) (1879) L. R. 6 I. A. 136; I. L. R. 2 All 241. 
(2) (1869, 2 B, L. R. App. 18. (7) (18841 1. L. R. 10 Oale 541. 
(3) (1878) I. L. R 4 Calo. 605. (8) 1188611. L. R. 14 Oalo 124. 
(4) (1882) Punj. Rec. 105. (9) (1896) I L. R. 20 All. 478. 
(5) (1901) I. L. R. 23 All. 499. (10) (1901) 5 O. W. N. 816, 
(11) (1902) J. L. B. 26 Mad. 101, 
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as a continuation of the original pleading and takes effect as 
of the date when the latter was filed. | 

On these principales, we must hold that it was competent to 
the Court of first instance, to allow the omission in the original 
power-of-attorney to be supplied and that as soon as the defect 
was removed, the proceeding was validated from its inception. 

à v The result, therefore, is that this appeal must be allowed, 
the order of the District Judge set aside, and that of the Court of 
first instance restored with costs throughout. We assess the 
hearing fee at one gold mohur. 


B. M. Appeal allowed. 


Before Mr. Fustice Casperss and Mr. Fustice Doss. 
SHAH TAJAMMUL ALI AND ANOTHER 


V. 


MUSSOD ALI AND OTHERS.” 


Partition — Estates Partition Act (V of 1897 B. 0.) Seo. 7,— Previous. partition 
— Time contemplated, 


Section 7 of the Estates Partition Aot evidently contemplates a formal divi- 
sion of the lands of an estate, by metes and bounds, agreed to by all the co-owners 
and a possession of separate lands held in severalty by eack such co-owner. 

The Oolleotor therefore is not precluded by that section from making a 
partition where there was not such a partition of the estate already subsisting, 

Where the lands have been partitioned in such manner and such division 
is subsisting at the time of the application to the QOollector, in spite of any 
further sub-division of the parcels no partition of the estate can be made under 
the Act except on the joint application of all the proprietors or in pursuance 
of a deoree or order of a Civil Court and this too, even in the case where after 
such private division each of the separate parcels becomes or some of them 


become by reason of transfer or succession or pine jointly vested in more 


proprietors than one. 


m, 


Appeal by the Defendants. 

Suit to have a declaration that an estate could not be 
partitioned, 

The material facts and arguments appear from the judgment, 


Moulyie Syed Shamsul Huda, Babu Girija Prasanna Roy 
Chaudhuri and Moulvie Nuruddin Ahmed for the Appellants, 


Babus Dwarka Nath Chakravarts, Ram Charan Mitra, Srish . 


Chandra Chaudhury and D. L. Kastgir for the Respondents. 


C. A. Ve i 


* Appeal from Original Decree No, 481 of 1907, against the decision of 
Babu Srish Chandra Mukherji, Subordinate Judge, Tippera, dated the 17th 
September 1907, | 
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The following judgment was delivered : 


The parties to this litigation are the co-owners of Taluk 
Krishna Gopal Missir. One of them, the defendant No. 1, 
applied to the Collector, under the provisions of Bengal Act V of 
1897, the Estates Partition Act, to have a partition effected of 
the taluk, and obtained an order from the Collector dated the 
Lsth April r9os, declaring the: estate to be under partition 
under section 29 of the Act. This order was confirmed on 
appeal by the. Divisional Commissioner. The objection raised 
before the Revenue Officers was that a private partition of the. 
taluk had already been made, and the suit giving rise to this 
appeal i is founded on the same objection. The plaintiffs seek to 
have a declaration that their lands shall not be partitioned or, 
in the alternative, that they be allotted the lands of which they 
are in possession in accordance with’ the private partition which, 
they assert, has been in operation from time immemorial. 

The Subordinate Judge: of Tipperah has decreed the suit 
in the following terms. "It is hereby declared that the taluk 
Krishna Gopal Missir, bearing No. 31 of the Tippera Collector's 
Revenue Roll, is not fit to be partitioned, and that the defendant 
No. I is estopped from getting it partitioned by the Collector.” 

In appeal, four contentions have been advanced on behalf 
of the defendants Nos. 1 and 6 :—jirst, that there has never been 
any complete private partition of the taluk within the meaning 
of section 7 of the Estates Partition Act; secondly; that even if 
any complete private partition was, at one time, effected, there 
was joint ownership in the taluk at the time when partition was 
applied for to the Collector, that being the time contemplated by 
section 7 of the Act ; thirdly, that the decree of the Subordinate 
Judge precludes all future partition ; and, fourth ly, that the 
Civil Court has no jurisdiction to prohibit, absolutely, a parti- 
tion to be made by the Revenue Authorities. 

Section 7 of the Estates Partition Act, V of 1897, is as 
follows :—“ (1) where the lands of an estate have been divided by 
private arrangement formally made and agreed to "by all the 
proprietors, and each proprietor has, in pursuance of such 
arrangement, taken possession ‘of separate lands to be held in 
séveralty as representing his interest in the estates, no partition 
of the? estate shall -be made under this Act except— //a J on the 
joint application of all the proprietors, or /bjJin pursuance of 
a decree or Order of a Civil Court.” 

' [he ‘facts are scarcely in dispute. The question rather, : 
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is what legal effect must be given to the arrangements in exis- 
tence between the parties? The taluk consists of 39 mouzahs. 
It was, many years ago, divided into two blocks, one of 14 and 
the other of 25 mouzahs corresponding with a 7 annas 5 
gundas and an 8 annas 15 gundas share, respectively. The 
former block eventually represented the 6 annas 9 gundas 
3 karas 14 krants share, while the second block represented the 
7 aunas r6 gundas 3 karas l krant share. These two shares 
aggregate 14 annas 6 gundas odd which may be styled the 
principal share. They do not total sixteen annas. The 
remaining share, I anna 13 gundas I kara I krant, was the 
subject of litigation after the original division had been made 
into two shares, namely, 7 annas 5 gundas and 8 annas 15 gundas, 
and that remaining share was decreed to two co-owners, named 
Elahdad and Karimdad Khans, whose joint undivided right was 
_ established in each mouzah of each of the two blocks to the 
extent of 1 anna 13 gundas r kara 1 krant which we may 
conveniently call the s7ma/z share. 
The defendant No..1 owns a share in the second block, and 
the defendant No. 6 owns a share in the.Z/maii share in each 
block as, also, a share in the second block. The plaintiffs own 
the first block, less a small fraction, together with a share in. the 
second block. There are numerous other co-owners. Such is 
the present position of affairs and it certainly seems to indicate 
that there was never any complete private partition, either 
originally, or at any subsequent times. But the plaintiffs allege 
that the different co-owners are in possession of lands corres- 


ponding with their respective interest. This isa proposition . to. 


which we cannot give our unqualified assent. There has been 
some arrangement of lands, as the evidence, both oral and 
documantary; shows, but there has not been a complete parti- 
tion by metes and bounds with that degree of formality and 
concurrence which section 7 of the Estates Partitjon Act 
demands. The existence of the r/ma/i share virtually defeats 
the plaintiffs! suit. When, more than half a century: ago, the 
main division into the two blocks, of 14 and 25 mouzahs, was 
made, the z/mal share was omitted, certain co-owners ighored : 
and; when Elahdad and Karimdad Khans obtained their decree, 
they were not given separate mouzahs, or lands corresponding 


with their 1 anna 13 gundas odd share: instead of re-opening: 


the question of division into two blocks, the co-owners preserved 
that arrangement, and the result was that an. 7#jmalh share 
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remained in each mouzahs. Thus in its very inception, the 
private arrangement was incomplete, and it was based on a claim 
which the Courts afterwards refused to sanction. Moreover, the 
possibility of a formal partition was contemplated so long ago as 
the year 1881. In Exhibit C, a deed of partition, executed by 
certain co-owners, dated 17th Bysack 1288, after recitals of the 
various shares resulting on partition, it was stipulated that ''if 
any partition is made of the said mahal by the Collectorate im 


| future, the present Dihi partition shall be no bar to the same." 


Again, in dealing with the taluk, the co-owners specified shares 
and not lands corresponding with shares. Thus, in exhibit 65, 
a kabala, dated the 13th Falgun 1257, after recitals as to the 
history of the principal and smali shares, the vendors sold 
Kismat Bhuisar as per I gunda, 3 karas, 2 krants, 2 dhuls share. 
There are, also, indications, both in tbe plaint and the evidence 
of the witnesses, that the co-awners were in joint possession of 
the lands of the various mouzahs comprised within the mahal. 
In support of this view, we may refer to the 9th paragraph of 
the plaint and to the evidence of Anand Chandra Sarma 
Chowdhury, the Chief Naib of the plaintiff. 

In these circumstances, the Hebanama, upon which great 
stress has been laid for the plaintiffs, is not a conclusive piece of 
evidence in.this controversy. The ZZebanama, (exhibit 66), 
executed by the father of defendant No. r, dated the 2nd Magh 
1280, merely conveyed the principal share (14 annas 6 gundas 
odd), bearing a certain revenue, in Kismat Bitghur and Mauzah: 
Baraibari comprised in Kharija Taluk Krishna Gopal Missir 
No. 1301. Here, also, we have a dealing with a share, and not 
with lands separated within the meaning of section 7 of the 
Estates Partition Act. f. CIS 

The applications for the opening of separate accounts, under 
Act XI of 1859, were under both section 10 and sectión II of 
the Act. In one of these petitions (Exhibit 10), dated 27th 
April 1881, it was stated by the predecessor of the plaintiff No. 1 
as follows : “ Although no partition has yet been made ‘of the 
mahal according to law, still the petitioner has been in separate 
possession of his 6 annas 8 gundas share of the entire Taluk." 
In the petition (exhibit B), dated the 29th March 1881, it was 
stated by the father of defendant No. r, in paragraph 2, that 
“the lands of the said taluk were not partitioned according to' 
law and there is no sufficient evidence about any partition by 
demarcation, nor did the applicant adduce the same.” "Similar 
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indications of the joint character of the interests held in taluk 
Krishna Gopal Missir appear in the papers relating to the Land 
Registration proceedings. 
No doubt, a great majority of the co-owners are willing to 
leave matters in status quo, but their acquiscence or indifference 
-cannot take away the right of a single co-owner to demand 
partition of his own share in accordance with law. Section 7 of 
the Estates Partition Act evidently contemplates a formal division 
of the lands of an estate, by metes and bounds, agreed to by all 
the co-owners and a possession of separate lands held in severalty 
by each such co-owner. It is obvious, on the facts of this case, 
that there was no such private arrangement, and that the 
defendants Nos. 1 and 6 are entitled to proceed under the Estates 
Partition Act. 

We, therefore, allow the first contention urged on behalf of 
the defendants appellants. 

The second and other contentions raise questions which it is 
really unnecessary to decide in the present case, but as arguments 
have been adduced to us on those points we notice each of them. 

The learned vakil for the defendants argues that even if, at 
one time, any complete private partition was effected, there was 
joint ownership in the taluk at the time when the partition was 
applied for to the Collector, that being the time contemplated 
by section 7 of the Act. But, it appears to us that if the lands 
of an estate have been divided at any time in the manner men- 
tioned in section 7, and such division is subsisting at the time 
of the application to the Collector, in spite of any further sub- 
division of the. parcels no portion of the estate can be made 
under the Act except on a joint application of all the proprietors 
or in pursuance of a decree or order of a Civil Court, and this 
too, even in the case where, after such private division, each of 
the separate parcels becomes, or some of them become, by reason 
of transfer or succession, or otherwise, jointly vested in more 
proprietors than one. 

This is borne out by the provisions of section 76, sub-sec- 
tion I (2) of the Act, which clearly contemplates, among others, 
the case of two or more proprietors being 7o:z7/y interested in a 
separate parcel formed by a private division, either at or after 
such division, in order that a separate estate may be jointly 
assigned to them on partition by the Collector. 

The third argument on behalf of the defendants appellants 
js that the decree of the Subordinate Judge precludes all future 
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partition. This appears to be correct as the Subordinate Judge 
has declared that the taluk Krishna Gopal Missir is not fit to'be 
partitioned, though, in another part of the judgment of the 
lower Court, it is stated that the 1 anna 13 gundas : kara 
Ikrant sharers may ask for partition. That being so, the judg- 
ment of the Subordinate Judge is inconsistent. If the :/zma 
sharers may ask for a partition, they may also justly contend 
that lands in one or more compact blocks should be allotted to 
them corresponding with their 1 anna 13 gundas 1 kara 1 krant 
share. It is contrary to all the accepted principles of partition 
to allot to a proprietor, or a body of proprietors, lands scattered 
through 39 mauzahs, therefore, any partition for the purpose of 
separating the lands of the z/zza/? share would inevitably result 
in a re-adjustment of the arrangement heretofore in force 
between the different sets of co-owners, and it might possibly 
lead to a disruption of the main division of the taluk into two 
blocks'of 14 and 25 villages. The decree of the Subordinate 
Judge cannot therefore be supported in this respect. 

The fourth and last contention, that the Civil Court has no 
jurisdiction to prohibit absolutely a partition to be made by the 
revenue authorities, arises out of the preceding contention which 
we have just disposed of. 

Our attention has been called to an early case Mussamut 
Bibee Khoobun v. Wooma Churn Singh (1), where it was observed 
that Civil Courts do not interfere with the Collector's power of 
making a partition. It was there found, as a fact, that there 
had been a private partition, and this Court gave the plaintiff a 
further declaration that the Collector was not at liberty in any 
proceedings under the Batwara Law to vary the terms of the 
original partition. 

In a case very recently decided by Mookerjee and Carnduff JJ. 
Ananda Kishore Choudhury v. Musst. Datjie Thakuran (2), 
questions similar to those now under consideration were dis- 
cussed with reference to Act VIII of 1876 which was repealed 
by the present Estates Partition Act (V of 1897). We, however, 
abstain from expressing any opinion on this point, but we have 
been impressed with the argument that it would be desirable for 
the Collector, in his proceedings under the Act, to adhere to 
the main division of the taluk into two blocks of 14 and 25 
villages. No doubt, it seems convenient that this long existing 
division should be maintained. This, in effect, is the alternative 


(1) (1878) 8 C, L. R. 458. - (2) (1909) 10 0, L. J. 189. 
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prayer of the plaintiffs. We believe the Collector will have 
regard to the obvious convenience and justice of proceeding 
along the line of least resistance, that is to say, by accepting 
settled facts, so far as possible, and by causing the least distur- 
bance of accepted arrangements. We cannot, however, impose 
any terms and conditions upon the Collector in a matter like 
this. Section 119 of the Estates Partition Act provides that 
certain orders under the Act are not liable to be contested or set 
aside by civil suits, and, among those orders, are orders passed 
in the course of the proceedings under Chapters VIII and IX 
which specify how partitions are to be made and the general 
principles applicable. 

In the views we have expressed, this appeal is allowed. The 
suit is dismissed. The appellants will get their costs from the 
plaintiffs and the defendant No. 2 in equal shares. 


N. K, B, Appeal decreed. 


CRIMINAL REVISION. 


Before Mr. Fustice Stephen and Mr. Fustice Carnduf. 
IN RE RAJANI KHEMTAWALLI.* 


Eastern Bengal and Assam Disorderly Houses Act (II of 1907 E. B.), Secs. 2 
3, 5, 6—' Magistrate" —Judicial order—High Court—Power to revise— 
Criminal Procedure Code, Secs. 435, 439. 

The Court making an order under section 3 of the Eastern Bengal Dis- 
orderly Houses Act is a Oriminal Oourt within the meaning of the Criminal 
Procedure Code and is therefore subject to the revisional jurisdiction of the 
High Oourt, 

An order under section 8 of the Act is an administrative and not n 
judicial order. 

Semble, in proceedings under sections 2 and 3 of the Act oaths ought not 
to be administered to the witnesses, 


Rule obtained against an order to discontinue the use of a 
house as a brothel. 


The material facts and arguments appear from the judgment. 

Babus Dasarathi Sanyal and Sarat Chandra Lahiri for the 
Petitioner. 

The Deputy Legal Remembrancer ( Mr. Orr) for the Crown. 

C. A. V. 


* Oriminal Rule No. 1809 of 1909, against the order of Babu Girish eee 
Pas, Deputy Magistrate, Rungpore, dated 29th September 1900, 
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The following judgment was delivered : | 

This case arises under the Eastern Bengal and Assam Dis- 
orderly Houses Act, 1907, and raises a question of some import- 
ance as to its proper construction. The facts relevant to the 
point before us are as follows. A complaint was made to the 
District Magistrate of Rangpur by four house-holders under 
section s(c) of the Act that certain houses were used by the 
petitioner before us for the purpose of habitual prostitution to 
the annoyance of the inhabitants of the vicinity, as mentioned 
in section 2(5). The case was thereupon made over to a Deputy 
Magistrate, and notices were issued to all the petitioners under 
section 2, and, it is said, under paragraph (4) of that section. 
On the petitioner appearing before him the Deputy Magistrate 
proceeded to hear witnesses on oath on both sides, proceeding 
as though he were trying persons accused of an offence, and 
then himself visited the houses of the petitioner and other 
persons concerned. Acting on the information he received from 
these two sources, he came to the conclusion that the case fell 
under section 2, paragraphs (a) and (2), and he, therefore, made 
an order on all the petitioners to discontinue the use of their 
houses as brothels, or for habitual prostitution, or as disorderly 
houses, within three weeks of the date of the service of the 
order. A rule has been granted to show cause why this order 
should not be set aside on four grounds, which we need not 
discuss until we have settled a preliminary point, which is, that 
we have no jurisdiction to deal with this matter under section 435 
of the Criminal Procedure Code. This depends on whether the 
Court making an order under section 3 is a criminal Court. The 
point has already been raised before the District Magistrate and 
the Sessions Judge. The order of the former is not before us ; 
but he refused to interfere. The latter expressed an opinion, 
which seems to have been held by the District Magistrate also, 
that the Court was a criminal Court; but, without actually 
deciding the point, he refused to interfere on the merits. 

The grounds for holding that the Deputy Magistrate in this 
case was a Criminal Court are that by section 2 of the Act the 
information, which lies at the root of the proceedings, is to be 
received by a first class Magistrate, that is, an official whose 
character is determined by the Criminal Procedure Code, and 
that section 5 of the Act mentions ‘ prosecution " under section 2. 
On the other hand, it is argued by the respondent that the only 
offence created by the Act is disobedience to an order made 
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under section 3, which is made punishable by section 6; and it 
is argued that no Court can be a criminal Court unless it is 
dealing with the commission of an offence, which the Court in 
this case was not. The scheme of the Act is that a warning may 
be given under section 3, and continued disobedience to that 
warning is an offence. It is to be observed that the Court that 
convicts under section 6 need not be the same as that which 
makes the order under section 3. Proceedings under section 2, 
which are the basis of an order under section 3, are, no doubt, 
described as a “ prosecution" in section 5 ; but, as fresh proceed- 
ings have to be taken in the case of a prosecution under section 6, 
the word seems inapt for its purpose and cannot be taken by 
itself to show that a Court acting under section 3 is a criminal 
Court within the meaning of section 435 of the Code. 
Comparing the weight due to these two sets of arguments, 
we consider that the first must prevail, on the ground that a 
first class Magistrate is a criminal Court. The meaning. of the 
phrase depends entirely on section 6 of the Criminal Procedure 
Code, under which a first class Magistrate constitutes one of 
(“five classes of Criminal Courts" created by law: and there is 
nothing in the Eastern Bengal Act to deprive the term of its 
usual meaning, nor can we regard the obvious scope of the Act, 
which we will consider in a moment, as having this effect. We 
do not attach much weight to the word " prosecution " in sec- 
tion 5, which is plainly a mistake, as the only prosecution possible 
under the Act is one under section 6. We consider, therefore, that 
we have jurisdiction to act under sections 435 and 439 ofthe Code. 
“But here we are met with another difficulty. We agree 
with the contention of the Crown that sections 2, 3 do not create 
any offence and that the only offence created by the Act is that 
created by section 6. The power conferred by sections 2 and 3 
is not a power to hold a criminal trial or to take any preliminary 
proceedings under the Criminal Procedure Code. It is a power 
similar to those conferred on criminal Courts by chapters VIII, 
X, XI and XII of the Code. But, whereas those chapters pres- 
cribe the procedure that criminal Courts are to follow in various 
cases where they are not dealing with the trial of offences, and 
therefore give this Court ground for interfering where the proper 
procedure is not followed, no procedure is prescribed by the 
present Act except such as is indicated by the last paragraph in 
section 2 and sections 4 and 5. Apart from these enactments 
‘the Court in making an order under section 3 has no duty except 
to satisfy itself that the house in question is used as described 
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in clauses (a) (b) and (c) in section 2. This it may do in any way 
that is not manifestly improper ; but it does not seem that the 
Court has any power to administer an oath. The effect of 
sections 3 and 4 is as follows. By section 3 the Magistrate may 
summon the owner etc. of the house to show cause why a certain 
use of the house should not be discontinued ; by section 4 if the 
owner does not obey the summons, the Magistrate may make an 
order exfarte, which must be taken to imply that he may not 
do so otherwise, and consequently the owner or other person, 
against whom itis proposed to proceed, must be summoned 
under section 3. The course of proceeding to be followed under 
the Act is, therefore, as follows. 

On sanction being given or a report or complaint made 
under section 5, the Magistrate must, if he means to proceed 
further, summon the owner or other person mentioned in 
section 3 to show cause as described in that section. If he does 
not appear he may proceed in his absence. He must then satisfy 
himself that the house is used as described in section 2 (a), (¢) or 
(c) and he may do this in any way that does not violate ordinary 
rules of fairness and propriety ; but he is not, bound to act only 
on legal evidence and he need not, possibly he may not, 
administer oaths. He is mot acting under the Criminal Pro- 
cedure Code, but he is in fact performing an administrative and 
nota judicial duty. If he makes an order under section 3, dis- 
obedience to it will be an offence ; but proceedings to punish 
that offence must be taken independently of proceedings under 
sections 2 and 3 and must of course be conducted according to | 
the ordinary law. All that is affected by the proceedings under 
sections 2 and a is therefore to lay a foundation for a prosecution 
under section 6, and such proceedings need not and probably 
cannot be carried on in the manner appropriate to proceedings 
for the actual prosecution of an offence. The grounds stated in 
the rule are all framed on the contrary assumption and refer to 
matters which would be of importance in proceedings in the 
prosecution of an offence but have no importance in relation to 
the proceedings in this case. The proceedings in this case have 
been perfectly fair and reasonable in themselves; the only error 
committed being that the Magistrate had oaths administered to 
witnesses, which he need not, and possibly ought not, to have 
done, The resultis that no case has been made out for our 


interference and the rule is discharged. 
N. K. B. Rule discharged. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Stephen and Mr. Fusttce Carnduf. 


SHEIKH HAZIR AND OTHERS 
v. 
THE KING EMPEROR.* 
Trial by jury — Mudireotion —Improper admission of evidenco—Retrial— Koid- 
ence Act (I of 1872), Seo, 187, 

Thres persons were tried jointly for rioting. During the trial an informa- 
tion lodged by one of them with the Police was proved and in his charge to the 
jury, the Judge said “It (the information) contains an admission that all 
three accused persons were present at the occurrence.” 

Held, the information was not a confession under section 25 of the 
Evidence Act, and as against the persons other than the informant, it amounted 
to an improper admission of evidence against them. 

“When & cage has been tried before a jury, and the conviction has been 
set aside on the ground of misdirection, the accused is entitled to have his case 
retried by a jury, and as a matter of procedure, and in oe to the accused, 
this course should be adopted.” 

Sadhu Sheikh v. The Empress (1). 

Acting on this principle, the Court declined to exercise its powers under 
section 167 of the Evidence Act, and sent the case back for retrial, 

Appeal by the accused. 
Case of rioting and grievous hurt. 


The material facts and arguments appear from the judgment. 
Mr. Hug and Babu Manmatha Nath Mukherji for the 


Appellants. 
The Deputy Legal Remembrancer ( Mr. Orr ) for the Crown, 


C. A. V, 


The following judgment was delivered : 


This is an appeal by three persons Sheikh Hazir, Sheikh 
Ali Hossein and Shamsher Ali from a conviction in a trial before 
the Additional Sessions Judge of Mymensingh and a jury of 
offences under sections 148 and ##, Indian Penal Code. 
The case against the appellants was that they were concerned 
ina riot in which a man was killed. We need not refer to the 
details of the case ; and it is enough to say that the defence set 
up was that the complainant's party were the aggressors and that 


* Oriminal A 1 No. 897 of 1909, against the decision of O. H., Moselee, 
Esq. Additional RO ions Judge, Mymensingh, dated the 10th September 1909. 


(1) (1900) 4 C. W, N, 676. 
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such of the appellants as were present on the occasion acted 
in self-defence. The jury disregarded this plea and we have no 
jurisdiction to review that decision. Butit is alleged that the 
Judge misdirected the jury as follows. The first appellant 
Sheikh Hazir had laid before the police information embodying 
a counter-complaint, and the Judge’s note of his charge to the 
jury on this matter is as follows. ‘The defence—The counter 
information (read) may be taken to amount toa plea of self- 
defence. At the same time, it contains an admission that all 
three accused persons were present at the occurence and it does 
not assert that the accused sowed the paddy but only that they 
went to the land for the purpose of sowing.” It is contended 
that this passage shows that evidence was improperly admitted, 
because a statement by Hazir, is described as containing an 
admission by the other two appellants: and the counter infor- 
mation was therefore admitted as evidence against them. We 
are of opinion that this contention is sound. It does not seem 
that Ali Hossein aud Shamsher Ali denied their presence, but 
their presence was a relevant fact and it was sought to prove it 
by the counter information. This was however properly 
admitted as against Hazir ; since though it contained a statement 
made by him to a Police Officer; it cannot be regarded as a 
confession under section 25 of the Evidence Act, But neither 
Ali Hossein nor Shamsher Ali was a party to it, and it cannot 
be regarded as containing a statement put forward by them or 
on their behalf, because it was proved and put in by the prose- 
cution. We hold therefore that there was an improper admis- 
sion of evidence as far as Ali Hossein and Shamsher Ali are 
concerned. We are asked also to hold that there was a mis- 
direction. But except in so far as a wrongful admission of 
evidence is necessarily a misdirection, we cannot do this, and 
the fact that the wrongful admission implies a misdirection can 
not limit our powers in dealing with the former. The question 
then arises what our duty is. Section 167 of the Evidence Act 
1872 enacts: “The improper admission of evidence shall not 
be a ground of itself for a new trial or reversal of any decision 
in any case, if it shall appear to the Court before which such 
objection is raised that, independently of the evidence objected 
to and admitted, there was sufficient evidence to justify the 
decision.......". It appears to us impossible to read this enactment 
otherwise than as giving us power to enquire whether inde- 
pendently of *the evidence objected to and admitted ” which 
in this case was the counter-information so far as it affected the 
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second and third appellants, there was sufficient evidence to 
justify the decision; and this enquiry can only be made by 
consulting the record before us. Butitis argued that we have 
no power to do this, and that the only course open to us is to 
set aside the conviction and either acquit Ali Hossein and 
Shamsher or send the case against them back for re-trial. In 
support of this view we are referred to the judgment in the case 
of Sadhu Sheikh v. The Empress (1). Here it was held that an 
Assistant Sessions Judge had misdirected the jury chiefly by 
wrongly putting the onus of proving a certain fact on the 
accused ; and Maclean C. J- after holding that section 537 
Criminal Procedure Code did not apply said: ‘‘ We were then 
invited by counsel for the Crown to retry the case ourselves 
instead of sending it back for retrial I am very doubtful 
whether we have under secticn 423 Criminal Procedure Code, 
power to retry the case ourselves : but if we have, this is not a 
-case in which we ought to exercise it. I entertain, personally, 
a strong opinion that when a case has been tried before a jury, 
and the conviction bas been set aside on the ground of misdirec- 
tion, the accused is entitled to have his case retried before a jury, 
and that as a matter of procedure, and in justice to the accused, 
this course sbould be adopted." He then refers to the reasoning 
in Attorney-General for N. S. Wales v. Makin (2). It will be 
observed that this decision refers to a case of misdirection, so 
that section 167 of the Evidence Act did not apply to it. It 
differs from the present therefore because we have a power of 
enquiry into the merits of the case independently of section 423, 
Criminal Procedure Code, which the Court then had not. At 
the same time the general principle laid down is binding on us, 
and we have no wish to dissent from it. We therefore consider 
that we ought to send the case against Ali Hossein and Shamsher 
Ali back for re-trial. But it isto be observed that in Sadhu Sheikh 
v. Emperor (1) the Court found it impossible to say that the 
misdirection had occasioned a failure of justice. Had they found 
otherwise we may suppose they would not have ordered a retrial. 
Bearing this in mind if we considered that the improperly 
admitted evidence was so trivial that it could not have occasioned 
a failure of justice we should not order a retrial, but should 
_ proceed to make such an enquiry as is contemplated by section 167 

of the Evidence Act. 


(1) (1900) 4 0. W. N, 576. (1) (1894) L. R. App, Case, 57. 
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The result is that the appeal of Sheikh Hazir is dismissed. 
The appeals of Sheik Ali Hossein and Shamsher Ali are allowed. 
Their convictions are set aside and the cases against them must 
be retried by the Sessions Judge or the Additional Sessions 
Judge of Mymensingh and a jury. 

N. K. B. Appeal of two accused persons allowed ; 
Retrial ordered. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Vincent. 
SALIMULLAH 


U 


ABUL KHAIR M. MUSTAFA.* 


AMahomedan Lato— Wagf— Mutwali, if can racate office—Court’s power to select 
trustee— Limitation Act (XV of 1877), Sch. IT, Arts, 120, 124. 


The Court in selecting a person for the cffice of trustee will, in the exercise 
of its judicial discretion, have regard to the wishes of the author of the trust 
expressed in or plainly deduced from the instrument and if he has declared a 
particular person not fit to be appointed a trustee, the Court will refrain from 
appointing him. 

In re Tempest (1) referred to. 


A mutwali, in the absence of any authority in the deed of appointment 
cannot appoint a successor or vacate the cffice in favour of another. 

The renunciation by a,mutwali of his office is entirely distinct from his 
determination to act by a deputy. 

A claim to office and to property appurtenant thereto may be barred by 
limitation. If the office is not hereditary, Article 120, Schedule II of the 
Limitation Act is applicable ; if, on the other hand the office is hereditary, 
Article 124 governs the matter. 

Nilakandan v. Padmanabha (2),  Alagirisami v, Sundareswara (8) 
Gnana Sambandha v. Velw (4), Ramanathan v. Murugapya (5) and Lilabati 
Misrain V. Bishnu Chobey (6) referred to. 

Appeal by Defendants Nos. 1 and 5. 
Suit for declaration of title as mutwali and for recovery of 
possession of the properties of the endowments. 


* Appeal from Original Decree No. 889 of 1907, ngainst the decree of Rabu 
Surendra Nath Mitra, Subordinate Judge of Dacca, dated the 27th June 1907. 


1) (1866) L. R.!1 Oh. App. 485 ; 14 Law Times 685. 
2) (1890) I. L. R. 14 Mad. 153. 
(3) (1898 I L.R 21 Mad. 278, 


(4) (1899) I. L. R 93 Mad. 271 ; L. R. 27 I. A. 69. 


(51 (1903) I. L. R. 27 Mad. 192 ; affirmed on appeal to Privy Council (1903) 
L R. 881. A. 189; I. L. R. 29 Mad, 288. 
(6) (1907) 6 C. L. J. 62]. 
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The facts and arguments appear sufficiently from the judgment. 

Mr. Chakravartt, Babus Narendra Kumar Basu and Surendra 
Nath Guha for the Appellant. 

Monki Shamsul Huda, Babus Ram Chunder Moaumdar and 
Karunamoy Bose for the Respondent. 

C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J.—The subject matter of the litigation which 
has culminated in this appeal, consists of immovable properties 
comprised in two wuqfs, one created by Ainuddin Hyder on the 
22nd April 1864, and the other by his widow Faizunnessa Bibi on 
the 29th January 1877. The plaintiff who is a relation of the 
founders of the two wugfs, seeks for declaration of his right as mut- 
walli and for recovery of possessin of the properties of the endow- 
ments. The first defendant is the Nawab of Dacca and is now 
in possession of the properties as the mutwalli under the deed 
of Faizunnessa executed on the 29th January 1877. The second 
defendant is a cousin of the plaintiff, who had previously failed 
in a litigation commenced by him on the 14th August 1880 for 
recovery of possession of the wuqf properties as mutwalli. The 
third and fourth defendants are sisters of the plaintiff, and have 
been brought on the record as members of the family interested 
in the endowment. Their relation to the founder is indicated 
in the following genealogical table. 

KHONDKAR FAIZUDDIN. 


Mainuddin Safdar. Ainuddin Hyder 
died 26th May 1868. 





Widow. 
Faizunnessa 
Nasiruddin Hyder Muziruddin Bibi died 
died July 1869. Omar, 28-6-1897 (acc. plf.) 
3-6-1886 (acc. deft.) 
Wahiduddin 
(def. 2.) 
Mahommed Mus- Tahera Bibi Khalima Bibi 
tafa (plff.) (def. 4.) (def. 3.) 


The fifth defendant is the Naib Mutwalli or the Deputy Super- 
intendent of the endowment. The remaining defendants, fourteen 
in number, are members of the family of the Nawab of Dacca. 
The suit was defended substantially by the first defendant, the 
Nawab, and by the fifth defendant the Deputy Superintendent of 
the wuqf. They denied the title of the plaintiff to hold the office 
of mutwalli in respect of either of the two wugfs, and raised the 
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plea that the claim, even if otherwise well-founded, was barred 
by limitation. A question appears also to have been raised as 
to the validity of the wugfs under the Mahomedan Law. This 
however has not been investigated for the obviously sufficient 
reason that as both parties lay claim to the office of mutwalli, 
the question of the legality of the wuqf cannot properly arise. 
The Subordinate Judge in the Court of first instance has over- 
ruled the objections of the contesting defendants and has held 
that the Nawab of Dacca has no valid title to the office of 
mutawalli under the deed of Faizunnessa while the plaintiff is 
entitled to hold the office as one of the representatives of the 
founders of the two endowments. He has further held that as 
the suit has been commenced within 12 years of the death of 
Faizunnessa in 1897, as alleged by the plaintiff, the claim is not 
barred by limitation. In this view, he has made a decree in 
favour of the plaintiff by which the latter is appointed the 
chief mutawalli of all the disputed properties except one, and is 
authorised to recover possession of the wugf properties from 
the first defendant. The first and fifth defendants have now 
appealed to this Court, and on their behalf the decision of the 
Subordinate Judge has been assailed substantially on two 
grounds, namely, firs, that as regards the wugf created by 
Faizunnessa on the 29th January 1877 the plaintiff is not 
entitled to hold the office of mutawalli and recover possession 
of the disputed properties, in view of the clear directions to the 
contrary given by the founder herself; secondly, that so far as 
the wugf created by Ainuddin Hyder on the 22nd April 1864 
is concerned, the title, if any, of the plaintiff to hold the office of 


' mutawalli has been extinguished, by the adverse possession of 


that office by Nawab Asanulla and Nawab Salimullah during 
more than 28 years from the 29th January 1877 to the date of 
the institution of the suit. Both these points have been 
controverted on behalf of the plaintiff respondent. 

In support of the first ground urged on behalf of the 
appellants, our attention has been invited to the deed of wuaf, 
called the Towliatnama, executed by Faizunnessa Bibi on the 
29th January 1877. This deed has a two-fold character. It 
deals with the properties dedicated as wugf by Ainuddin Hyder 
on the 22nd April 1864; this aspect of it will require considera- 
tion when we come to deal with the second ground. But it 
also creates a new wuqf for the purposes of which the founder 
dedicated her own properties, She appointed Nawab Asanylla 
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as the mutawalli in respect of both the wugfs and then added 
the following clause with regard to her husband's brother's grand- 
. sons, the present plaintiff and the second defendant: ' though 
Mohammed Mastafa and Wahiduddin the sons of my deceased 
husband's brother's sons are living, they denied the validity of 
the wugfnamah, and intending to divide the wugf properties 
among themselves as by right of inheritance, they entered 
into various litigations with me for 7 or 8 years in civil, criminal, 
and revenue Courts in which they were unsuccessful up to the 
High Court. Besides, they are indebted to the amount of seven 
or eight thousand rupees. In effect, they are but irreligious 
people, because although they are not entitled in any way to 
the wugf properties, they brought these suits to gain unlawful 
possession. In these circumstances, they ought not in any way 
to be made mutwalli. In a later passage, in the same deed, 
the founder repeated her objection to these persons, and directed 
that though Nawab Asanulla might when old appoint a fit 
and proper person as a successor in the office, Mahomed Mustafa 
and Wahiduddin who had committed waste were not to be 
appointed.” It is manifest from these provisions in the Towliat- 
namah that the founder deliberately directed that the present 
plaintiff was not on any account to hold the office of mutwalli 
of the wugf created by her. Under these circumstances, even 
if we assume that the Court has the authority to disregard the 
clearly expressed wishes of the founder, the question necessarily 
arises, whether the plaintiff should be appointed Mutwalli of 
the wugf of 1877. In our opinion, only one answer is admissible. 
The Court will not, even if we assume that it has the power to 
do so, disregard the directions of the founder, except for the 
manifest benefit of the endowment. The principles applicable 
to cases of this description are well-settled and were explained 
by Lord Justice Turner in Jn re Tempest (1). One of these 
principles is that the Court in selecting a person for the office of 
trustee will, in the exercise of its judicial discretion, have regard 
to the wishes of the author of the trust expressed in or plainly 
deduced from the instrument, and if he has declared a particular 
person not fit to be appointed a trustee, the Court will refrain 
from appointing him. To what extent regard is paid to the wishes 


of the founder may be illustrated by the following texts translated | 


from two works of high authority on Mahomedan Jurisprudence. 


(1). (1806) L. B. 1 Oh. App. 485, 14-Law Times 686, . 
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TEXT I. 

If the founder of the wuqf stipulates in the deed of wugf that 
such of his descendants as becomes converted from the sect 
of /thóat into that of Jtzal will be excluded (that is, from 
participation in the benefit of the wuqf), the wuqf is valid and 
they are excluded on their conversion. If, on the other hand, 
the founder is a mutazilah (that is, a follower of the sect of Jtszal, 
and stipulates the opposite of the stipulation stated above, his 
stipulation is acted upon. (Isaf of Tarabulusi, A. D. 1516, Cairo 
edition, page 89). 

TEXT II. 

Any condition imposed by the founder of the waqf must 
be respected, because of the doctrine of the jurists, “ any con- 
dition imposed by the founder of the. wugf is like an express 
text of the lawgiver," that is, with respect to the bindingness 
to act upon it, and the implication and the indication as we have 
described in the commentary on the Kanz, except in a few cases, 
namely, 

(1) Where the founder stipulates that the mutwalli 
cannot be removed by the Cadi, the Cadi can remove one unfit 
for the office. o 

(2 Where he stipulates that the wugf property should not 


be leased for more than a year and people are unwilling to lease 


it for a year, or there is advantage to the poor in giving a longer 
lease, the Cadi (but not the mutwalli) can disregard the 
stipulation. 

(3 Where it stipulates that the Koran should be recited 
at his grave, the restriction as to the place is void. 

(4) Where he stipulates that the surplus of the revenue 
should be given in charity to any one asking for it at such and 
such a place daily, no regard will he had to his stipulation, 
The mutwalli can give it incharity to those who ask for it at 
a mosque other than that mosque or to those outside that mosque 
or to those who do not ask for it. 

(5) Where he stiputates that the beneficiaries should daily 
get a fixed quantity of bread and meat, the mutwalli can pay 
them the price (of that quantity of bread and meat.) 

(6) Where the founder has fixed an amount for the salary 
of the Imam, the Cadi can increase it when it is insufficient, 

(7 Where the wuqf has prohibited Jsévbdal í. e. exchange of 
wugf property for another property, the Cadi can have recourse to 
Jstibdal when it. is more beneficial (Al Ashbah Wal Nazair, 
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Analogies and Precedents) by the celebrated Egyptian Jurist, Ibn 
Nujaym, author of Bahr-al.raiq A. D. 1562. This passage is 
referred to in the Durral Mukhtar, Constantinople Edition Vol. III, 
. p. 601 and is quoted in extenso by the Raddal Mukhtar, Cons- 
tantinople Edition Vol. III, p. 6or. 

Tested in the light of the principle recognised in these texts, 
it is clear that the plaintiff cannot succeed. 

In the case before us, there is no possible room for doubt as 
to the wishes of the founder in this respect. We must therefore 
uphold the contention of the appellants that the plaintiff respon- 
dent ought not to be appointed to hold the office of mutwalli 
of the wuqf created by Faizunness Bibi in 1877. The first ground 
taken on behalf of the appellants must consequently prevail. 

In support of the second ground taken on behalf of the 
appellants, our attention has been invited to the course of dealing 
of the wugf created by Ainuddin Hyder in 1864. The Wugfnama 
shows that the founder appointed himself the first Mutwalli and 
also gave directions for the appointment of his successors. The 
three passages which bear upon this point are as follows : 

(a) “So longas Iam living, I myself shall be mutwalli of 
the same, and I appoint Moulvi Nasaruddin Hyder, my brother's 
son, as the principal mutwalli, and Munshi Ahmad Ullah and 
Moulvi Bux Ali as the Naib Mut wallis to act after me." 

(b) The said mutwalli (that is Nasaruddin Hyder) in his 
old age shall be at liberty to appoint, according to his own 
choice, any of his own children or any of tbe children of 
his brother, or any person whom he considers competent 
and capable to discharge the mutwalli's duties, as mutawalli 
in his own place. 

(c) “I shall remain the mutawalli, and also the possession 
and enjoyment of the endowed properties as wuqf properties, 
shall rest with me, and after that with my wife Mussamat 
Faizunnessa Bibi, and under her orders with the principal 
mutawalli aforesaid and the Naib Mutwallis above-named.” 


The actual contingency, however, which happened was not ; 


anticipated and provided for by the founder. His nephew 
Nasiruddin Hyder whom he had nominated as his successor in 
the office of mutwalli died in 1865. Clauses (a) and (2) set out 
above, therefore, never came into operation, and although 
Ainuddin lived for three years longer, he did not in this respect 
alter or supplement the terms of the original wugfnamah. The 
consequence was that upon his death in 1868, his widow Faizun- 
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nissa obtained certificate, and undertook the performance of the 
duties of mutwalli of the wugf created by her husband. She 
continued to do so up to the 29th January 1877 when she 
executed the Towliatnamah to which reference has previously 
been made. In so far as this deed purports to create a new 
wugf of her personal properties, we have already considered its 
effect. We have now to examine its legal consequences in so 
far as it modifies the terms of the wugfnamah of 1864 by 
Ainuddin Hyder. We are not concerned in this litigation with 
the validity of the modifications sought to be introduced by 
Faizunnessa in the mode of administration of her husband's 
wugf. We are concerned solely with the effect of her surrender 
of the office of mutwalli, of the appointment by her of Nawab 
Asanulla as her successar in that office, and of the directions 
given by her for the appointment of the successor of the Nawab 
himself. In the introductory portion of the deed, she recites 
that the death of Nasiruddin in the lifetime of her husband had 
renderéd inoperative his proposed appointment as mutwalli, 
that her husband, to the time of his death, acted as mutwalli, 
and that since his deàth, she herself had discharged the duties 
of that office. She then proceeded to appoint voluntarily 
Nawab Asanullah as the mutwalli and also to confirm the 
appointments of the Naib Mutwallis. The deed contemplated 
that the Nawab should take immedicate possession of the office 
and of the properties appertaining thereto; we now know from 
Exh. 3that the Nawab did so and got himself registered as the 
mutwalli on the 14th April 1877. Paragraph 23 of the deed 
finally provided that when the Nawab reached old age, he would 
be entitled of his own choice to appoint a suitable person as 


aqmutwalli, but that Mahomed Mustafa and Wahiduddin were not 


to be appointed on any account. The deed further provided 
that in the event of failure on the part of Nawab Asanullah 
to appoint his successor, the person who would take his place 
(in the family) would become as the mutwalli of the wuqf 
properties. The Nawab, as we have already stated, entered upon 
the execution of the duties of his office as a mutwalli, and 
administered the wugf properties from I877 to the time of his 
death on the 16th December rgor. During this period, he 
successfully resisted the suit brought by Wahiduddin in 1880 
for recovery of possession of the wugf properties. That suit 


was dismissed by the Subordinate Judge whose judgment was 
‘confirmed on appeal by the District Judge and ultimately by 
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this Court in 1883. Upon the death of Nawab Asanullah in 
1901, his son Nawab Salimullah took possession of the wugf 
properties as mutwalli, and the plaintiff now seeks to eject him 
on the ground that he is a trespasser and has no right to hold 
the office as against the plaintiff, who, as a member of the family 
of the founder, has a prior claim to the office, The substantial 
question in controversy is whether the title of the plaintiff to 
the office, if any, has not been extinguished by limitation, 

We may assume for the purposes of the present discussion 
that although Faizunnessa was not expressly appointed as mut- 
walli, the wuqfnamah of 1864 clearly intended to give her the 
same right of superintendence after the death of her husband as 
the latter had retained during his lifetime. We assume, there- 
fore, that Faizunnessa lawfully took possession of the wugf pro- 
perties as mutwalli after the death of her husband in 1868. There 
is nothing in the deed of endowment, however, which could 
authorise her to appoint a successor or to vacate the office in 
favour of another person of her choice. What, then, was the 
‘effect of her Towliatnamah of the 29th January 1877? An exa- 
‘mination of the following texts, translated from works of recog- 
'nised authority on Mahomedan Law, tends to show that her act 
‘in both these respects was entirely unauthorised, sanctioned 
‘neither by Mahomedan Law nor by the terms of the original 
‘endowment. 


TEXT III. 


^ A man in good health made wuaf for the benefit of a parti- 
cular mosque having a mutwall. The mutwalli died after this, 
‘and the people who frequented the mosque assembled and 
appointed a man as mutwalli with the sanction of the Cadi. 
This mutwalli applied himself to the repairs of the mosque out 
of the income of the wuqf of the mosque. The Jurists differ as 
to such an appointment of a mutwalli; the most correct view 
is that such an appointment is not valid. The power of making 
the appointment of a mutwalli belongs to the Cadi (Fatawa Qadi 
Khan, A. D. 1196, Calcutta edition 1835, Vol. 4, page 216). 


TEXT IV. 


If the mutwalli of a wudqf suffering from illness which 
culminates in death, delegates the affairs of the wugf to another 
person, it is valid, because the mutwalli is in the position 
of an executor, and the executor has the power of appoint- 
ing another as his executor (Fatawa Qadi Khan, Vol. 4, page 219). 
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TEXT V. 

If the appropriator dies without appointing a mutwalli, the 
Cadi should appoint the mutwalli. But he should not appoint 
a stranger so long as a fit and proper person can be found from 
amongst the members of the founder's family, either because the 
latter would be more attached (to the wuqf), or because the 
intention of the founder might have been that the wugf should 
be associated with him. If no one from amongst the founder's 
family could be found, (the Cadi should appoint) a stranger who 
is a fit and proper person for the post. If after the appointment 
of the stranger, some one from amongst the. descendants of the 
appropriator is found to be qualified for the appointment, the 
mutwaliship should revert to him just as in the case of succes- 
sion. (Isaf by Tarabulusi, A. D. 1216, Cairo edition page 42). 

TEXT VI. 

If the mutwalli dies and the appropriator survives him, the 
power of appointing another mutwalli belongs to him and not 
to the Cadi. But if the appropriator does not survive him, 
then the executor of the founder shall have preference over 
the Cadi. But if the founder has not left any executor, then 
the power belongs to the Cadi. Thus it is laid down in the 
Fatawa Sugrah. Inthe Asl of Imam Muhammad, it is laid down 
that the Hakim should not appoint a stranger as mutwalli so 
long as there could be found amongst the members of the appro- 
priator’s family any person fit for the same. If no one qualified 
could be found amongst them, and a stranger is appointed mut- 
walli, and then afterwards some one amongst them is found to 
be qualified, the mutwalliship shall revert from him (the stranger) 
to the member of the founder’s family. Thus it is laid down in 
the Wajiz (Fatawa Alamgiri, Calcutta Edition, Vol. II page 507). 

TEXT VII. 

It is laid down in the Kunyah : If the Mutawalli appointed 
by the founder says "I resign my mutawalliship" (literally, I 
dismiss myself), this declaration has no effect, and he continues 
as mutawalli, unless the declaration is made in the presence of 
the founder or the Cadi who would thereupon remove him. 
(Fatawa Mahdiyah, a collection of decisions by the grand Mufti 
of Egypt, Sheikh A] Islam Muhammad AI Abbasi, A. D. 1883, 
Vol. II page 575). 

The view taken in these texts is substantially reproduced by 
modern text-writers. Baillie in his Digest of Mahomedan Law, 
Vol. I, Ist edition 594, 2nd Edition page 604, observes that while 
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a' superintendent may at death commit his office to another in diyib, 
the same way as an executor may commit his to another, a 1909. 
superintendent, while alive and in good health, cannot lawfully Salimullah 
appoint another to act for him, unless the appointment of v. 
Abul Khair 


himself were in the nature of a general trust. Amir Ali in his M. Mustafa. 
Mahomedan Law Vol. I page 355 observes that should a 
Mutwalli in his lifetime and in health appoint anothėr in his 
place, the appointment will not be lawful and-valid unless the 
Mutwalli has obtained the /om/;a? with that condition in a 
general manner. He then quotes a passage from the Raddul 
Muktar Vol. III p. 337 to explain the meaning of the term ‘general.’ 
The term signifies that the mutwalli at the time of his appoint- 
ment as such should receive the power of transferring the trust 
to another and substituting that other in his own place. It is 
worthy of note that the prohibition against the transfer of the 
trust applies to the appointment of a permanent and substantive 
successor who occupies the position and exercises the full powers 
of the mutwalli, in fact succeeds him in the office and not merely 
acts as his temporary substitute in his place. In other words, 
the renunciation by a mutwalli of his office is entirely distinct 
from his determination to act by a deputy. To the same effect 
is the statement by Sir Roland Wilson in his Anglo-Mahome- 
dan Law (Third Edition, sections 328 and 329). 

Tested in the light of these principles, what is the position 
of the parties in the case before us. Faizunnissa was in no sense 
a general trustee. She had no authority, express or implied, to 
modify in any way the terms of the trust-deed ; nor had she 
authority to renounce the office and appoint a successor. In 
1877, however, she professed to actin this manner, She gave up 
the office of mutwalli. and appointed Nawab Asanulla as hef 
successor. The plaintiff, who as oneof the representatives of 
the founder, was.entitled to elaim- the office of mutwalli, was 
alive àt the time, and according to his deposition in the present 
case, was then about 25 years old. He had full knowledge of the 
circumstance that Faizunnessa had. renounced the office of mut- 

walli and that Nawab Asanulla had taken possession of the office 
and of the properties appertaining thereto. He was in fact a 
defendant in the suit commenced by his cousin Wahiduddin in 
1880 against Faizunnessa and N awab: Asanulla for appointment 
as mutwalli and for recoyery.of the wuqf‘properties. He deposed 
in favour of the then plaintiff and sided with bim in that litiga- 
tion which terminated against his cousin in 1883. Tt was obviously 
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open to him to assert his claim to the office of mutwalli at 
that time, and he deliberately abstained with full knowledge of 
all the circumstances. His title to the office, therefore, if: any, 
became barred by limitation under Article 120 of the second 
schedule of the Limitation Act. In support of this view it is 
sufficient to refer to the decision of their Lordships of the Judi- 
cial Committee in Balwant Rao v. Puran Mal (1). The same 
view was taken in the cases of Fagan Nath Das v~. Birbhadra 
Das (2) and Kidamdbi v. Tirumalat (3). It is indisputable that 
a claim to office and to property appurtenant thereto may be 


barred by limitation. If the office is not hereditary, Article 120 


is applicable as indicated in the cases just mentioned. If, on 
the other hand, the office is hereditary, Article 124 governs the 
matter. [Wilakandan v. Padmanabha (4), Alagirisami v. Sun- 
dareswara (5), Gnanasambanda v. Velu (6), Ramanathan v. Mura- 
Sappa (7) affirmed on appeal to the Judicial Committee (8) and 
Lilabati Misrain v. Bishnu Chobey (9)]. It is clear, therefore, 
that the claim of the plaintiff to the office of mutwalli became 
barred by limitation upon the expiry of 6 years from the date 
of the Zow/tainama of Faizunnessa dated the 29th January 1877 ; 
even if Article 124 or Article 144 were held applicable, the .title 
must be taken to have been extinguished by limitation in 1889. . 
It was suggested, however, that it was competent to 

Faizunnessa to make any arrangement for the administration of 
the. wugf property to continue during her lifetime, and that 
consequently time ought not to run-against the plaintiff till her 
death. This argument is, in our opinion, unsound, for the 
authorities to which we have referred, establish beyond dispute 
that it was not competent to .her to resign the office of 
mutwalli and vest it in a stranger of her choice without the 
intervention of the Cadi or of a judicial officer of his status. 
But even if the argument is conceded to be sound, it is of no 
avail to the plaintiff, because in out opinion the evidence makes 
it clear that Faizunnessa died on the 3rd June 1886 as alleged 
by the defendant and not onthe 28th June 1897 as alleged by the 

(1) (1888) L. R, 10 I. 4, 9; I. L, B, 6 All. 1. 

(3) (1892) I. L. R. 19 Calo. 776. 

(8) (1902) I. L R $8 Mad. 118. 

(4) (1890) I. L, R. 14 Mad. 158. 

(5) (1898) I. L. R. 21 Mad. 278, 

(6) (1899) I. L. R. 28 Mad 271 ; L. R. 27 I. A, 09, 
. (7) (1903) I. L. R. 27 Mad. 192. 


(8) (1906, L, B. 83 I. A. 189; L B. 99 Mad, 283. 
` (9) (1907) 6 0. L. J. 821. ' 
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plaintiff. The Subordinate Judge has failed to appreciate the 
evidence on the point and has disposed of the matter in a 
somewhat summary manner. The evidence adduced on the 
side of the plaintiff is untrustworthy and tbe witnesses brought 
forward by him are men of no position and with no special 


means of knowledge. The plaintiff relies upon an entry in an. 


almanac which he does not produce. He admits that he had 
attempted to prove the age of his cousin from an entry in an 
almanac in the previous litigation and was disbelieved. Abdus 
Sobhan who deposes in favour of the plaintiff does not speak 
from personal knowledge. Arabdi Sarkar makes contradictory 
statements, and his assertion in cross-examination that Faizun- 
nessa died 10 or 12 years after the death of her husband wholly 
contradicts the story of the plaintiff. Abdul Baset who supports 
the plaintiff as to the time of death, contradicts him as to the 
presence of respectable people at the burial, not one of whom 
has been called to depose on the side of the plaintiff. Against 
this, we have a considerable body of oral evidence on the side 
of the defendant in support of his allegations. Kutubuddin, a 
relation of Faizunnessa, an old man of considerable respect- 
ability, is positive that she died in 1886. He is supported by 
Mohamad Ali through whom the burial expenses were paid by 
Ahmadullah, the Naib Mutwalli of the wuqf and also by 
- Zamiruddin, a beneficiary under the Towliatnama. No serious 
attempt was made to cross-examine these witnesses. We are not 
unmindful that Nizamuddin and Abdul Majid make statements 
which go to support the allegation of the plaintiff, but their testi- 
mony is outbalanced by the entry in Exh. J., the account book 
of Nabab Asanulla in which an entry on the 3rd June 1886 was 
made for the funeral expenses of Faizunnessa. The book has been 
proved by Tarini Charan Das Gupta, the Chief Accountant of the 
Nawab. It is produced from proper custody and an examination of 
its contents shows that it was kept in due course of business. We 


feel no doubt as to its genuineness ; and it is not disputed that the 


entry in this book completely negatives the case of the plaintiff. 
Upon the whole evidence, then, the conclusion is irresistible that 
Faizunnessa died on the 3rd June 1886 and not on the 28th June 
1897. As Nawab Asanulla died on the 16th December 1901 it is 
obvious that the title of the plaintiff is barred by limitation 
whether the 6 years or the 12 years rule be applied with effect 
from the ard June 1886 

It was faintly suggested as a last resource that time ought 
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to run against the plaintiff from the 16th December 1901 when 
upon the death of Nawab Asanulla, Nawab Salimulla came into 
possession of the office. It was contended that there is no 
privity between Nawab Salimulla and Nawab Asanulla in so 
far'as the office of mutwalli is concerned, and it was further 
suggested that Nawab Asanulla might be deemed to have been 
properly appointed mutwalli.: This position, however, is obviously 
untenable. The office was held by Nawab Asanullah adversely 
to every.other possible claimant, admittedly for over 6 years, 
and, as we have seen for over 12 years. Nawab Salimullah has now 
come into occupation not as a trespasser but under paragraph 
23 of the Towliatnama of Faizunnessa executed on the 29th 
January 1877. The plaintiff has taken no steps to challenge that . 
deed till.the 27th February 1905 when he commenced the present 
litigation. His claim to hold the office and to recover the pro- 
perties appertaining thereto is clearly barred by limitation and 
cannot be successfully enforced. The second ground which relates 
to the wugf of Ainuddin Hyder must consequently succeed. 

We desire to add that we express no opinion as to the 
administration of the wugf properties by the first defendant as 
mutwalli. Allegations have been made of an adverse character 
but of a-more or less vague description. Ifany relief is sought 
by the beneficiaries on the ground of maladministration, it can 
be obtained only in an appropriate proceeding specially framed 
for the purpose. The only question which is determined in the 
presént litigation is that the plaintiff is not entitled as a matter 
of right to claim the office of mutwalli and to eject the defendant 
as a trespasser. | | 

The result, therefore, is that this appeal must be allowed, 
the decree of the Subordinate Judge discharged and the suit 
dismissed with costs throughout, payable by the plaintiff to the 
first and fifth contending defendants. 


ATM, | Appeal decreed, 


Von Al.) l HIGH COURT. 


Before Mr. Fustice Mookerjee and Mr. Fustice Vincent. 


NEMAI CHAND ADDYA AND OTHERS 
U 


MIR GOLAM HOSSAIN AND OTHERS.” 


Mahomedan Law—Wugf property, mortgage of, if *talid—OCadi, consent of— 
Subsequent approval, if effeotite—Subordinate Judge, if can discharge the 
Junctions of a Cadi— High rate of interest, Court's power to redwce— Receicer. 

Property which has been validly dedicated as wuqf caunot, unless the 
mutwali is expressly empowered by the deed of endowment to do sọ, be 
ordinarily sold or mortgaged. If, however, necessity is established and the 
permission of the Qadi is obtained, such alienation is valid. The consent of 
the Cadi is essential whenever he is available; and approval subsequent to the 
transaction is effectual. In the case of a mortgage the proper course to follow 
is to appoint a receiver, so that the mortgage-debt may be paid out of 
the income. 

An approval by a Subordinate Judge of a transaction by which wuqf 
property is mortgaged, provided he has jurisdiction over the wugf property, 
may be quite as effectual as a sanction by a District Judge. The analogy that 
the District Judge or a Judge of the High Court in its original jurisdiction is 
qualified to discharge the duties of the Cadi, ig more or less artificial, 

Where the mutwali effected & mortgage of the wuqf property to avert a sale 
by Government for costs of partition, which were made a charge on the 
property, it was held that the mortgage was valid. 

Where the principal sum advanced on mortgage of wuqf property was 
Bs, 1,000, the rate of interest was 12 per cent. per annum with quarterly reste, 
the Court allowed interest at a reduced rate of 9 per cent. per annum. 


Appeal by the Plaintiffs. 
Suit to enforce mortgage securities. 


The facts and argument appear sufficiently from the judgment. 
Babus Basant Kumar Bose and Sarat Chunder Ghose for the 
Appellants. 
Moulvie Zahadur R. Zahed for the Respondents. 
; C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against the decree 
ina suit to enforce two mortgage securities executed by the first 
defendant on the 10th May 1895 in favour of one Ishan Chandar 
Addya, now represented by the plaintiffs appellants. One of 
these bonds was for Rs. 1,500 and the other for Rs. . 1,000. No 
question arises in the present appeal as to the first of these two 
bonds. As regards the second bond, one of the: properties 
included in it, was covered by a deed of wukf executed on the 


* EP from Original Decree No. 876 of 1907, ngainst the decree of Babu 
Kisori Sen, Subordinate Judge'of Dacca, dated the 29th June 1907. 
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OIVIL, 29th August 1862, under which the mortgagor was made a 
1909. Mutwalli. The question in contr etween the parties 


Nemai Chand Addya relates to the validity of the mortgage in respect of the wugf. 
property. The circumstances under which the wuqf property 


RUN Was given in mortgage are not disputed. The properties 
SUNAN, J. included in the deed of wukf were zemindaries liable to be 
partitioned under the Estates Partition Act. In 1894, one of 
the co-sharers in the property commenced proceedings under 
that Act. The estate was partitioned and the wukf properties 
were made liable for the payment of Rs. 1,275 as the propor- 
tionate share of the cost of partition. The Government took 
statutory steps for realization of this sum, and as the mutwalli 
found it impossible to satisfy the demand írom the current 
income of the properties, the Collector fixed the roth May 1895 
for sale of the estate. Under these circumstances the mutwalli 
effected a mortgage of his own properties and of a portion of the 
wuqf estate, raised a loan of Rs. 1,000, and applied the sum to 
avert the impending sale. There is no room for dispute, therefore, 
that the mortgage was created under the gravest necessity of the 
most urgent character, and that but for the action taken by the 
mutwalli, the estate would have been unquestionably. sold and 
the wuqf destroyed. The Subordinate Judge has held ‘that 
although these facts are not and cannot be disputed, the mórt- 
gage is, upon the authority of the decision of this Court in 
Shama Churn Roy s. Abdul_Kaheer (1), absolutely null and 
void, and that the mortgagee is not entitled to proceed in any 
manner against the wukf properties included in the mortgage 
(VJ for the satisfaction of his dues. . This position has been contro- 
verted before us in appeal. The question raised is one of-con- 
siderable importance, and to determine accurately the nghts of 
the respective parties, it is necessary to examine the leading texts 
on the subject of alienations of wukf properties, to be found in 
the writings of Mahomedan Jurists of recognised authority. We 
proceed to give an Engish version of these texts of which the 
originals are appended to this judgment for facility of reference. 


TEXT I. 


- If a mutwalli wishes to mortgage or pledge the wudf. 

(1) properties: as security for loan, it is not valid, because such.a 
/ éourse would render the wugf useless. Neither the mutwalli nor 
the people who equa the mosque (that P 'the beneficiaries) 


v. 
Mir Golam Hossain. 


4 7. (0) (1898) 3 O. W. N. 158, 


— 
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can validly do so. If a mutwalli mortgages a house belonging 
to the wugf and the mortgagee dwells .in it, the jurists are 
of opinion that the latter is bound to pay customary rent, 
(literally, rent of a similar property), whether the house be 
in a condition to yield an income or not. This should be 
done as a measure to safeguard the wuqf. (Fatawai Qadi Khan, 
A. D. 1166. Calcutta Edition 1835, Vol. 4, page 218.) 


TEXT II. 
If the wugf property has no money (literally income, pro- 
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fits dc.) in the hands of the mutwalli, the matter should be! ~. i^ 


referred to the Cadi, so that the Cadi may order the mutwalli to 
borrow on (the security of) the wugf for the benefit of the wugf. 
The mutwalli may not borrow without the sanction of the Cadi. 


The circumstance which justifies the borrowing arises when there ! à) 


is. no income from the wugf property, thereby necessitating 

borrowing and contracting a loan (Fatawai Qadi Khan Vol. 4, ^v 

page 221.) 
TEXT III. 

The saying of the Prophet addressed.to Omar when he 
wanted to appropriate a piece of land belonging to him and called 
-Thamgh : dedicate its corpus (Asl) it shall not be sold nor 
inherited nor given away asa gift (Hidayah by Burhanuddin 
A.D. 1197, Calcutta Edition, Vol. II, page 888.) 


TEXT IV. 


^ 


When a valid wudf is made, its sale and transfer are not [U 


permitted (Hidayah, Vol. II, page 897). bo E 
TEXT V. o 


It is reported from Imam Muhammad, that it (wugf UN Xn 


‘cannot be sold, inherited nor given away as a gift Pope 
"Vol. II, page 907). ; 
| l = TEXT VI. 

If the mutwalli is called upon to pay the land-tax (khiraj) 
and tribute (Jibayah), due from the wugf property, and he has 
not in his hands anything out of the income of the wudf, the 
J urisconsult Abul Qasim says that it is lawful for him to borrow 
if the appropriator has authorised him to do so. Otherwise, he 
shall have to pay (that is, the debt incurred without the autho- 
rity of the appropriator) out of his own property and not out of 


3 


the income of the wukf. The Jurisconsult Abul Layth says”. a 


` that when the mutwalli is confroated with an affair which makes 


it indispensable -for him to borrow, he should do so with the ~- 
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pedi _ income of the wugf; because the Cadi has the power of autho- 
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‘Nemai Chana Adiga ising the mutwalli to borrow on (the security of) the wuqf 
Mir Golam Hossain, (Isaf by Tarabulusi, A.D. 1576, Cairo Edition, page 47). 


* Moukerjee, J. .. TEXT VII. 

== When the mutwalli wishes to borrow on the (security of 
the wugf) in order to pay off the mortgage-money, (literally, 
price of mortgage), he is empowered to do so with the sanction 
of the Cadi; otherwise, not. Thus, it is laid down in the Sira- 
jiyyah. The circumstance which justifies borrowing arises when 
(4) "there is no income of the wuqf, and thereby necessitates borrow- 
ing and contracting loan. Butif there be any income of the 
wugf, and the mutwalli applies his own money for the benefit 
of the wuqf, he may recover the amount from the income of the 
wugf. Thus it is laid down in the Fatawai Qadi Khan (Fatawai 

Alamgiri, Calcutta Edition Vol. II, page 519). 


TEXT VIII. 
w It is not permitted to borrow on (the security of) wuqf 
( 441? property, except when recourse to it becomes necessary for the 
benefit of the wugf, for example, for the purpose of repairs and 
purchase of seed grains. In such a case, it is permitted, subject 
to the following two conditions :—(1) the permission of the Cadi ; 
(4 ) but if the Cadi-happens to.be at a distance, he may borrow on 
his own authority; (2) when it was not possible to lease the 
property (literally, corpus) and to spend the rents &c., arising 
therefrom (Durr-al- Mukhtar, by Al Hiskafi, A.D. 1677, Constanti- 
Ms Edition, Vol. III, page 649). 
TEXT IX. | 

When it is indispensable to borrow, it is permitted with the 
[5J sanction of the Cadi, if he does not happen to beat. a distance 
from him (that is, the mutawalli), 1 because the Cadi has general 
powers with respect to what is beneficial for the Muslims. And 
it is said, it is permitted unrestrictedly (that is, borrowing i is 
permitted even without the sanction of the Cadi) for the purpose 
of repairs; but the first: view is relied upon by the school (Rudd- 
al-Muktar by Ibn Ahidin, A.D. 1836, Constantinople Edition 

Vol. III, page 649). | | 


(S) 


TEXT X. 
It is laid down in the commentary of Tanwir, the ^ mut- 
wall cannot borrow on (the security of) the wugf for the 
purpose of repairs, except with the permission of the Cadi, 
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If the above-mentioned mutwalli (that is, the mutwalli mentioned tb 

in the question to which the Fatawa is the answer), borrows with 1909. 

his (Cadi’s) permission for the purpose of repairing wuqf property, Nemai Chand Addya 
the beneficiaries cannot demand their dues till the debt is satis- un Um aes 
fied. (Fatawa Mahdiyah by Sheikh Al Islam Mohammad Al = 
Abbasi, Grant Mufhti of Egypt, A. D. 1883, Vol. II, page 469). Moohorjee, 4. 


TEXT XI. 


It is not permitted to borrow on (the security of) wugf , — 
except subject to the following three conditions :—(1) for necessity, ` t7) 
for example, repairs, (2) permission of Cadi, (3) that it was not 
possible to lease the property and spend the income arising there- 
from (Fatawa Mahdiyah, Vol. II, page 512). 


(These texts indicate that property which has been validly 
dedicated as wuqgf cannot, unless the mutwalli is expressly ` 
empowered by the deed of endowment to do so, be ordinarily (77 
sold or mortgaged. If, however, necessity is established and the 
permission of the Cadi is obtained, such alienation is valid. Some 
of the texts, however, indicate that the mutwalli may m (6) 
on his.own.authority if the Cadi happens to be at a distance; 
but the condition is imposed that the wugf property should not 
be mortgaged if the same object can be attained by a lease. This 
would seem to show that the previous permission of the Cadi is 
not a condition precedent, and Sir Roland Wilson appears to 
favour this view when he suggests that the transaction may be VE 
retrospectively confirmed by the Court. (Anglo-Mahomedan ~~ 
Law, third edition, section 337). In cases in which the permis- 
sion of the Cadi has to be obtained, the question may arise as 7 
to which officer i under the British system of administration of | 
justice is to be regarded as qualified to discharge;his duties. The 
case of Shama Churn v. Abdul Kabeer (1) adopts the view that 9 
the Civil Court of superior jurisdiction in the district is vested, . 
generally speaking, with the powers exercised by the Cadi 
under the Mahomedan regime. Again, in the case of Jn re 
Woosatunnessa Bibi (1), it was ruled that in Presidency towns, 
the High Court in its Original Jurisdiction can authorise, under 
Mahomedan Law, dealings with wuqf property. It must be 
conceded, however, that the British system of administration of 
J.ustice differs in so many essential respects from the Mahomedan 
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system that any analogy between the position of a Cadi and 
that of a District Judge or of a Judge of this Court exercising 
Original Jurisdiction, must be more or less far fetched, and we 
can see no reason why an approval bya Subordinate Judge 
of a transaction by which wugf property is mortgaged, provided 
he. has jurisdiction over the wuqf property, should not be quite 
as effectual as a sanction by a District Judge. The truth is tbat 
the analogy is more or less artificial, as the Cadi (who was ordinarily 
assisted by a Mufti) was entrusted with the exercise of discretion 
in this matter, not merely because he was a Judicial Officer, 
but also because. he was well qualified to form an opinion as 
to what would be beneficial to Moslems from an orthodox religious 
point of view. Apart from this aspect of matters, in the 
‘case before us there is ro questicn as to the absolute necessity 
forthe mortgage and of the undoubted benefit which has been 
Ponie red on the endowment by the transaction. There is no 
question also that within the meaning of the rule as laid down 
in Text VIII quoted from the Durral Muktar and Text IX 
from the Raddul Muktar, the Cadi was at a distance from the 
place where the properties were situated and the transaction 
took place. The Subordinate Judge has found that the mort- 
gage was proper and may in substance be taken to have retros- 
pectively approved of it. It is difficult to appreciate how, 
under these circumstances, the mortgage can be treated as 
void. The view that we take is substantially supported by 
modern text-writers. Thus, for instance, Baillie in his Digest of 


/ Mahomedan Law (Vol. I, rst edition 597, 2nd edition 608) 


describes the circumstances in which the Superintendent is 
allowed to borrow, and points out that for the payment of land- 
tax or tribute, when there is no means to pay them out of the 
wuqf, the mutwalli may borrow with the sanction of the Judge, 
the loan to be afterwards repaid out of the produce. Ameer 


, Ali observes (Mahomedan Law, Vol. J, page 374) that this rule 


should not be too literally understood, and that the prohibition 
against the creation of debts by the mutwalli could not have 
been intended to refer to such debts as owing to the exigencies 
of society must necessarily be contracted from day to day for 


the due discharge of the works of the trust. Mons Clavel in his 


treatise on Wugf or Habous deals with the subject at length. 
In section 152, he observes as follows; “from the fact that the 
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immovable propzrty cannot be alienated when the question is | eae 
concerned with the wuaqf of an immovable property, it results 1909. 


that it is susceptible neither of hypothecation nor of attach- Nemai ohana Addya 
ment. This principle is beyond all: discussion. It has been 
judged by the Courts of Alexandria that hypothecation agreed I 
upon by the owner with respect to property which he has Mote 7. 
previously made wuq( of, is null; and also, that wuqf lands 
cannot be the object of an attachment or sale, or of any alienation 
whatever and therefore are not susceptible of hypothecation. 
Tne Court of. Algeria has in the same way proclaimed that 
immovable property made a Habous of, ought to remain 
exempt from all charges in the hands of the beneficiary. The 
creditors of the beneficiary have no sort of privilege on the 
immovable property, whatever be the origin of their debts.” 
In section 250 the learned author makes the following remarks : 


t. 
Mir Golam Hossain. 


“The Nazir (the mutwall) not having the power of 
mortgaging either the property or the income of the wuqf, 
cannot contract loans. This principle is invariable. It may, 
however, happen that a loan is absolutely necessary, for example, 
to provide for urgent repairs, and avoid deterioration, or, even 
the demolition of the immovable property. In this case, the 
Cadi may authorise the Nazir to borrow the sum indispensably 
necessary ; but, all obligations contracted by the administrator 
without a formal authorization, is radically null with regard to 
the wuqf. As said in the El Bahr, borrowing is absolutely 
prohibited of things which can be dispensed with; for indis- 
pensable things, it cannot be validly contracted, except by the 
authorization of the Cadi.” It is worthy of note that the” 
modern text writers, Baillie, Clavel and Ameer Ali, do not 
discuss the question when the matter is one of urgent necessity 
and the Cadi'is at a distance, nor do they examine the effect of 
retrospective approval by the Cadi. The texts, however, toy 
which we have referred indicate plainly that the consent of the 
Cadi is essential whenever he is available, and if so, there is no 
reason why approval subsequent to the transaction should not 
be treated as effective in the same manner as approval prior to 
the transaction, It is but rational to hold that the approval of 
the Cadi was deamed requisite, primarily with a view to make 
sure that the loan was necessary, and, inthis view, approval, 
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antecedent or subsequent, ought to be equally effectual. 
Tested in the light of these principles, it is clear that in the 
case before us, the mortgage-debt ought to be treated as a 
valid charge upon the wugf properties. 


The next question which requires consideration is, what 
directions should be given forthe recovery of the debt, The 
‘texts quoted above indicate that if practicable, the debt ought 
to be repaid out of the income of the wuqf properties. The 
sixth text quoted from the Isaf of Tarabulusi shows that the 
mutwalli who raises a loan on mortgage of the wugf properties 
should pay off the debt out of the income of the wugf. The 
eighth text quoted from the Durral Mukhtar and the eleventh 
text from the Fatawa Mahdiyah point in the same direction, 
when they lay down thata recourse to mortgage is permissible 
only when it is not possible to lease the corpus and spend the 
income thereof. To the same effect isthe tenth text which 
shows that when a valid mortgage has been effected for necessity 
and approved by the Cadi, the beneficiaries cannot demand their 
dues till the debt is satisfied. That a mortgage debt should be 
paid out of the income and even from rent paid by the mutwalli 
who may take a lease for the purpose is manifest from the 
following passage translated from an authoritative work on the 
„Law of Wuqf (Adda and Ghalioungui-Droit Musulman-Le Wuqf, 
^ Alexandria, 1893, p. 275). 


“Section 561. The lease agreed upon by the Nazir in order 
to pay off the debt owed by a wuqf is valid (one after the other). 


Section 562. Where the Nazir himself takes the lease, he 
can be exempted from the payment of the rents and can also 
set them off against the money owing to him. 


Note 1. Wugf as well as its administration are found at a 
given moment to devolve upon a beneficiary. 


P This sole beneficiary who, as we have said already, was at 


^ the same time the Nazir, has let the wuqf lands for a certain 


period and for customary rents to his creditor in order to 
compensate his credit. | 


Is the said compensation valid? Yes, by analogy with the 
principle admitted in El Bazzazieh in the chapter of Will which 


— 
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is as follows: “there is compensation when the wasi of the 
minor sells the goods of the latter to his creditor, the wugf and 
the will being of the same nature. There is all the more reason 
then for compensation in our case where the lessee is the sole 
beneficiary and consequently cau compensate what he alone 
ought to draw." (also El Cazrouni). 


El Khalabi in his collection of judgments says in answer to: 


a question like the previous: “if the Nazir is the beneficiary of 
all the rents, if the period should have expired and the debt be 
of the same nature as the rents, there is no doubt as to the 
validity of the compensation. But if the said beneficiary 
derives benefit only from one portion, of the revenues, the 
compensation is as valid according to Abu Hanifa and Muhammad 
excepting with respect to the responsibility of the Nazir. 


Abu Yusuf after having declared his opinion in favour of 
the inadmissibility of the compensation says that the authors 
who admit it may cite it, and he goes on to mention the said 
authors adding the following note that it is therefore clear that 
one may validly exempt the tenanting Nazir from the rents, and 
the validity of the compensation depends on the admissibility of 
the exemption just as has been said by El Ala-i.” 


It is not necessary for us inthe present case to consider 
whether when a valid mortgage has been created of wuqf 
property for necessary purposes and approved by a judicial 
officer whose functions are assumed to correspond to those of a 
Cadi, it is competent to a Court , to direct the sale of the mort- 
gaged properties for the satisfaction of the debt. It is sufficient 
for us to observe that judicial pronouncements of the highest 
authority are to be found in the reports in support of the view 
that not the corpus but the income alone can be pledged under 
such circumstances. Sir Michael Westropp C. J. stated in 
Narayan v. Chintaman (1), that religious endowments in this 
country, whether they be Hindu or Mahomedan, are not alien- 
able, though the annual revenues of such endowments, as distin- 
guished from the corpus, may, for purposes essential to the 
temple or other institution endowed, be occasionally pledged. 


(1) (1881) I. L. B, 5 Bom. 393. 
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- OIVEL. The same view was affirmed in Collector of Thana v. Hart 


1909, Sttaram_(1) and has been emphatically endorsed: by Sir Subra- 
Nemai Ohand Addy, Maniah Ayyar C. J. in Wallayappa v. Ambala Vana (2) where 
e. _ it was maintained that.according to the Indian Common Law 
n oe Hose relating to Hindu religious institutions, the corpus was inalien- 
Mookerjee, J. bi and the revenues thereof might alone be pledged for the 
mn necessities of the institution. It is needless, however, for us in 
the present case to enter into an examination of this compre- 
_7 hensive proposition, as the mortgagees have declared that they 
will be quite satisfed if arrangement is made for payment of 
their dues from the income of that portion of the wugf proper- 
ties which is covered by the mortgage. They have further 
agreed that this can' be most satisfactorily arranged by the 
appointment of a receiver.) We need not consequently examine 
whether the decision of the Sudder Court in Moulvi Abdulla vw. 
Rajesri Dassya (3), which was accepted as good law in Shama 
Churn v. Abdul Kabeer (4, may not require qualification. No 
doubt, as laid down by the Judicial Committe in Jewun Doss 
Sahoo v. Shah Kubeer-ood-deen (5), when property has been 
dedicated as wugf, a sale or transfer of the thing appropriated 
is unlawful. But neither this case nor the other decisions upon : 
which reliance is usually placed in support of the inalienability 
of wugf property [SAoojat AN v. Zumeer-ood-deen (6, Doyal 
Chand v. Keramut Ali (7) and Asheer-ood-deen v. Drobo Moyee (8)] ^ 
lay down that a mortgage can, under no circumstances and for no 
purposes, be effected of wugf properties, or that a mortgage for 
necessary purposes and not approved by the Cadi because he 
is not available or approved by him subsequently, cannot be 
repaid out of the income of the property. Oa the other hand, 
there is a passage in the judgment of the Judicial Committee 
: in Jewus Doss v. Shah Kubeer-ood-deen (9), which indicates 


(1) (1882) I. L. B. 6 Bom, 646, 

(3) (1903) I. L. R. 27 Mad. 465 at 472. | : 
e (8) (1846) 8. D. A. 266 ; 7 Mac, Bel. Rep. 820. 

(4) (1898) 8 O. W. N. 158. 

(5) (1840) 2 M. I. A, 890 ; 6 W. R. P. O. 8. 

(6) (1866) 5 W. R. 158. 

(7) (1871) 16 W. B. 116. 

(8) (1876) 25 W. R, 557. 

(8) (1840) 3 M, 1. A, 890 at p. 498. 
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plainly that although the alienation may be illegal, if the we CIVI. 


purchase monky has been applied to the use of the wuaf, the 
party benefited may perhaps be required to account for it. 


The only question which remains for consideration is in 
respect of what sum the plaintiffs can legitimately claim to be 
repaid out of the income of the wugf property comprised in the 
mortgage security. As stated previously, the principal sum 
advanced under the mortgage was Rs. 1,000. The rate of interest 
was 12 per cent. per annum with quarterly rests. It 1s impossible 
to hold that a loan by a trustee of endowed property at such a 
high rate of interest is beneficial to the endowment, although 
the pricipal sum itself might have been urgently needed for 
the protection of the endowment. In a case like this, the 
Court is perfectly justified in allowing interest at a reduced rate, 
on the principle explained by their Lordships of Judicial Com- 
mittee in Ganga Pershad v. Makarani Bibi (1) and Huranath 
Roy; v. Runodhir Singh (2) and applied by this Court in Abhiram 
v. Makunda Lal (3). In our opinicn, the mortgagee in so far as 
he seeks any relief against the wvaf properiy ought not to be 
allowed to throw upon it a burden greater than that of the 
principal sum and simple interest at 9 per cent. per annum ; 
the mutwalli was no doubt under a necessity to borrow the 

-. principal sum, but there was no necessity to borrow at a high rate 
of compound interest, On this calculation, the amount due 
under the mortgage, allowing credit for a payment of Rs. 500 
made on the ard December 1905, would amount to Rs. 1,790 up 
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to the date of the decree of this Court. The plaintiffs would be | | 


entitled to be paid this portion of the decietal money from the ; 
funds that may «cme into the hands of the Receiver; this is in- 
addition to the mode of relief indicated in the decree of the 
lower Court. 


The result, therefore, is that this appeal must be allowed and 
the decree of the Court below varied by the addition of the 
following clause: ‘Out of the sum payable under the decree, 


(1) (1884) L. B, 12 I. A. 47 ; 1. L. R. 11 Oalo. 379. 
(2) (1890) L. B. 18 I. A. 1; I. L. R, 18 Oale, 811, 
-> (3) (1908) 6 0. L. J. 542, 
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the plaintiffs are declared entitled to recover Rs. 1,790 from the 


income of the wuaf property mentioned in Schedule G item No. 2 
which for this purpose will be placed by consent of parties in the 
hands of a Receiver to be appointed by the Subordinate Judge. 
The Receiver will act under the directions of the Subordinate 
Judge who will determine what portion of the income of the 
property placed in his charge should, with due regard to the 
legitimate needs of the wugf, be periodically applied towards the 
payment of the sum of Rs. 1,790." 


The case willbe remanded to the Subordinate Judge to 
enable him to carry out the orders of this Court. We make no 
order as to the costs of this appeal. 


A, T. M. Appeal decreed. 
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CRIMINAL REVISION. 


Before Mr. Fustice Stephen, Mr. Fustice Woodroffe and 
Mr. Fustice Chatterjee. 


BABBAN SHEIKH AND OTHERS 
v. 
THE EMPEROR.* 


Criminal trial—Loeal inquiry— View of the place of vocurrence— Power of 
Magistrate. 


Held, (Per Woodroffe and Chatterjee JJ., Stephen J. dissenting} —A. Magis- 
trate cannot hold a local inquiry for the purpose of testing the credibility of 
the witnesses examined on either side, and for coming to a decision on the 


facts on the evidence of his own senses. 

Per Stephen J, Contra :—Though there is no express provision in the Codo, 
authorising him so to do, a Magistrato has undoubted jurisdiction to make a 
local inspection and to aot on the opininion formed by him from what he saw. 


Per Curiam :—A Magistrate may hold a local inspection in order to enable 
him to understand the evidence that is laid before him. 


Rule obtained by the Accused Persons. 
Case of Rioting. 


The material facts and arguments appear from thejudgment. 

"The case came up originally for hearing before Stephen and 
Woodroffe JJ. Their Lordships passed the following opinions :— 

Stephen J.—In this case a rule has been granted calling on 
the District Magistrate to show cause why a conviction of the 
petitioners of an offence of rioting under section 147, Indian 
Penal Code, should not be set aside on two of the grounds 
mentioned in the petition. The first of these is that the trying 
Magistrate held a local enquiry and was influenced by certain 
things he saw there, and imported his knowledge of what he 
had seen into his judgment in disposing of the case, the second 
that the common object stated in the charge was different from 
that found by both the lower Courts. 

The second objection may be very shortly dealt with. The 
common object charged was by means of criminal force to 
obtain possession of the Az// Khana lands belonging to one Ghisa 
Alia. The lands so referred to comprised a 15 cottah plot and 
a 5 cottah plot; the offence was found to have been committed 
to obtained possession of the 5 cottah plot only. As the 5 


* Criminal Revision No, 1227 of 1909, against the decision of D. L. Roy, Esq., 
Deputy Magistrate, Alipore, dated the 7th Baptember 1909. 
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cottah plot was included in the Æi Khana lands we have no 
hesitation in holding that this fact creates no such variance 
between the common object alleged and that proved, as will 
invalidate the conviction. As far as tbis part of the Rule is 
concerned it must therefore be discharged. 

The first ground however requires fuller consideration. 

The complainant alleged that his master was in possession 
of the 5 cottah plot ; the accused contended that one of their 
number was. In support of his contention the complainant 
alleged that the plot in dispute contained five pits which his 
master used for the disposal of refuse from slaughter-houses he 
had elsewhere, and also a hut erected for the accomodation of 
his master's servants. For the defence it seems that possibly the 
existence of the pits, and certainly tbeir use as alleged was 
denied, and it was alleged that one of the petitioners had erected 
the hut as a cattle shed. During the hearing of the case and 
apparently after both these points had been made, the trying 
Magistrate suggested that he had better see the lànd in question. 
No objection was made to this and: he accordingly saw the land 
in the presence of the complainant and the accused. There is 
no doubt that he made use of the impression made on his mind 
by what he saw in deciding the questions he had to consider. 

On behalf of the petitioners it is argued that the course 
the Magistrate adopted was illegal and that he had no right to take 
any thing he saw on the land into consideration in adjudicating 
on the case. The arguments in support of this contention are as 
follows. Admittedly there is no provision in the Criminal Procedure 
Code expressly enabling a Magistrate to view a place connected 
with a case betore him. Sections 148, 202 Criminal Procedure Code 
seem to be the only sections expressly enabling any one except 
a jury or assessors to view the place where the facts alleged to 
have taken place occurred and they do not justify what was done 
in this case. Section 556 deals only with the question of interest 
on the part of a Judge or Magistrate, and confers on him no 
power that he did not possess before. I cannot regard this argu- 
ment as sound. The Code is not exhaustive in dealing with the 
powers of a Magistrate, and it cannot by omitting to justify a 
certain cause of action on his part deprive him of powers which 
he otherwise possesses. Also it is to be observed that sections 
148 and 202 enable a Magistrate to send some one else to see a 
place that he may inform him about it, and seem to take it for 
granted that the Magistrate may look at the place for his own 
information. This view seems to me to be supporced by the 
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contents of section 293 which make provision for a jury or 
assessors viewing a place where an offence is alleged to have 
been committed. Itis true that a Magistrate sitting to decide 
questions of fact is not mentioned: but I think that this is 
because he is understood to have the power of inspection already. 
I think the section may fairly be read as having for its chief 
object the provision of conditions under which the jury and 
assessors are to take their view designed to prevent their 
hearing anything which might influence their minds. Iam 
therefore of opinion that the Code does not prevent a Magistrate 
acting as the Magistrate in this case did. 

There remains the general question whether apart from 
the Code, a Magistrate may visit the scene of an alleged offence 
in order to test the evidence he has heard ona question of 
fact that has been raised before him. That he has such a power 
seems to me to be proved by what I believe has been a constant 
practice and also by considerations of what is reasonable. I 
have known this practice followed in civil cases and see no reason 
to make any distinction in criminal cases. The practice is really 
only to treat immovable property as an exhibit and for the 
Court to go to it as it cannot be brought to the Court. This 
seems to me a useful method of proceeding and I have never 
known of its correctness being called in question. 

The authorities that have been quoted before us to show 
that such a proceeding is not correct do not seem to me to 
support the contention of the petitioners in any way. They 
are Girish Chunder Ghose v. The Queen Empress (1), Hari 
Kishore Mitra v. Abdul Baki Miah (2)and Queen Empress v. 
Manikam (3) and in all the cases the trying Magistrate visited 
the scene of the occurrence before he had heard any evidence, 
and apparently in the absence of the accused. This seems 
to me to distinguish these cases completely from that now 
before us, and the observations of Petheram C. J. in the 
second of the cases (at p. 928) seem to me to go to sup- 
port rather than to condemn what was done here. The 
Magistrate in that case had begun his connection with the 
case by such an investigation as is proper under section 202 
and this was disapproved of, but the Chief Justice recognises 
the fact that it may be desirable for a judicial officer to see the 


(1) (1898) I. L, B, 20 Calo. 857. (2) (1894) I. L. B. 21 Cale, 920, 
(8) (1896) 1, L. R. 19 Mad. 268. 
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place which is the subject of the investigation before him, if 
certain precautions are observed, and he confines himself as I 
understand the passage in question to seeing what there is to 
be seen. It is true that the Chief Justice limits the right of the 
judicial officer to see a place to cases where he does so “in order 
to enable him to understand the evidence that is laid before 
him," and it is on this passage that the petitioner's argument is 
based that he is not to see the place in order to test the evidence. 
This is not how I understand the passage. If the petitioner's 
view is correct the judicial officer is only to see the place in cases 
where the parties are agreed on the facts as far as they concern 
the place, but cannot convey their meaning to the judicial officer, 
which I cannot think is what the Chief Justice intended. A 
difficulty would arise if he saw something that was inconsistent 
with what one of the parties alleged, which would on the peti- 
tioner's theory lead to the necessity of a new trial. I under- 
stand the Chief Justice to mean that the judicial officer may 
see the place to make up his mind on disputed points raised as 
to something to be seen there. In addition to these cases we 
have the decision in Lalj?s case (1), where Sir John Edge refused 
a transfer asked for on the ground that the trying Magis- 
trate had visited the scene of an alleged offence, apparently 
after he had heard some evidence for the prosecution, and in 
the absence of the accused, holding that he had not acted 
improperly. In the present case the Magistrate made his visit 
after it was settled what it was that he was to see, and what the 
issues were which he would decide from his inspection. The 
accused and complainant seem both to have been present or re- 
presented. It is not suggested that he did more in the way of 
taking evidence than look at the pits and the hut. I consider that 
this was acorrect proceeding and that he was justified in acting on 
the opinions he formed from what he had seen in adjudicating 
between the parties, as otherwise his visit would serve no 
purpose. 

I am therefore of opinion that the rule should be discharged. 

Woodroffe J.—In my opinion this rule should be made 
absolute on the first of the grounds mentioned in the petition. 
Though there is no express statutory provision in that respect 
the case law and practice of the Courts appear to establish that 
a Magistrate may take a view in order to enable him to under- 
stand the evidence that is laid before him. This, I think, was 


(1) (1897) I. L, B, 19 All, 802, 
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not seriously contested, though some reliance was placed on the 
terms of my judgment in Rex v. Midant Mandul (1). My 
language there was not sufficiently guarded and must be taken 
in connection with the facts showing the nature of the local 
investigation in that case. But though a view may be had 
for the purpose above-mentioned, it must be, in my opinion, 
strictly limited to that. There are indeed Judges who are averse 
to taking local views at all on the ground that they may be thus 
unduly influenced. In some cases however it may be difficult 
to appreciate the evidence without a complete model showing 
the property and its surroundings or without local inspection. 
So far however as I am aware, there is no authority for holding 
that a Court may take a view for any purpose other than that 
of understanding the evidence. The question then is, whether 
on the facts of the present case the Magistrate has done more 
than he is legally entitled to do. The complainant stated as 
part of his allegation of possession that there were certain pits 
on the land in dispute. The accused denied it. The issue then 
was as to the existence or non-existence of the pits. There is no 
question here of the Magistrate going to the land to understand 
what a pit was or what it was like so as to appreciate what had 
been said of such pitsin the evidence. Asthe learned Deputy Legal 
Remembrancer has told us, what the Magistrate went to do was 
to see whether the pits existed in fact, and to see whether the 
complainant or the accused were speaking the truth on this 
point. This may perhaps be (speaking without the law) from 
some points of view and under certain conditions a convenient 
and practical course and one which might in many cases tend 
to secure a just decision. But the question is here whether it 
is permissible in a judicial system which gives to the Court only 
power to adjudge the existence of facts according as they are 
deposed to, on the evidence before it. lfit were, there appears 
to me to be in such a case no necessity for evidence at all as 
regards this particular fact. It would be sufficient that the com- 
plainant should allege that there were pits in existence. Then 
without his oath to that effect or evidence given on behalf of 
the accused the Court might go itself and ascertain the truth 
or falsity of the alleged fact. Would it for instance be open to a 
Judge, however expert he might be on the subject, to pronounce 
on the strength of his personal observation against the truth of 
an allegation that a room was dark or deprived of air. I think 


(1) (1805) 9 0. W. N., coxzli, 
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not. Reference has been made to certain cases where the 
observation of the Judge is properly part of his judgment. The 
law allows him to note the demeanour of witnesses. He may 
also express his opinion on the age and appearance and the like 
of documents and other material exhibits. But this is because 
they are part of the evidence in the case and thus form proper 
material for his adjudication. This appears to me to be a 
different thing from pronouncing on the existence of a disputed 
fact,—the subject of observation out of Court. 

The principle contended for by the Crown may be tested 
in another way. Where the Court limits its judgment strictly 
to the material placed before it by the parties in Court then its 
judgment can be tested by the Court of appeal by reference to 
these same materials which are also before the appellate Court. 
This is not possible where the lower Court's judgment is based 
on personal observation out of Court. If the Court's impartiality 
or accuracy of observation were by a party put in question, are 
we to say that in all such cases the results of the Court's observa- 
tion must be accepted even though it may be at variance with 
the sworn testimony of numerous and reliable witnesses? And 
if not, what means has the appellate Court in such a case of 
deciding the matter ? 

The next point taken on this subject is with reference to the 
hut on the land. The complainant alleged that it was used for 
dwelling purposes. The accused said it was used for keeping 
cattle waiting to be slaughtered. The Magistrate says as a 
matter of personal observation that the hut was too small for the 
latter purpose. This is his opinion and it may be wrong for 
he may be in my case, and know nothing about the accommoda- 
tion, which is required for cattle about to be slaughtered. This 
could only have been established by evidence which learned 
counsel informed us was wanting. Nextly he did not acquaint 
the parties with the opinion he had formed. It has always 
appeared to me to be a very objectionable practice that the 
Court should withhold from a party affected an opinion formed 
by it adverse to him. It seems to meto be only just that an 
opportunity should be given to such party, of showing that such 
opinion was erroneous. Inthe present case, learned counsel for 
the accused states that his client, had he known the Magistrate's 
opinion was prepared to give evidence to show that it was ill- 
founded. It was next contended on behalf of the Crown that 
no objection was taken by the parties to the proposal (which 
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emanated from the Magistrate himself) to inspect. I do not see 
what objection could have been taken. It is not for litigants to 
assume that the Court is going to do that which it is not entitled 
todo. On the contrary the accused may have, and in any case 
should have, assumed that the inspection was going to be held 
for purposes allowed by law only. When they discovered that 
this was not so, they took objection before the lower appellate 
Court and made it one of the grounds of this Rule. 

It was lastly argued for the Crown that apart from the 
Magistrate’s own observations there is sufficient evidence on the 
record to support the conviction. In my opinion such an objec- 
tion must fail for it is a matter of entire speculation how far the 
Magistrate was influenced by what he saw, as distinguished from 
what was deposed to. The matter in question was an important 
part of the case. It may be that the Magistrate has allowed a 
predominant influence to what he himself saw. This is only 
natural We cannot say what the result should have been 
without a retrial, which I think is necessary. 

On account of this difference of opinion, the case was laid 
before Mr. Justice Chatterjee. 

Mr. Monnier and Mr F. W. Chippendale for the Petitioners. 

The Deputy Legal Remembrancer ( Mr. Orr) for the Crown. 

Goa 

His Lordship passed the following judgment : 


Chatterjee J.—The main question in this case and that 
on which there has been a difference of opinion is whether a 
Magistrate can hold a local inspection for the purpose of testing 
the credibility of the witnesses examined on either side. 

I shall first examine the provisions of the Criminal Procedure 
Code and see whether there is any provision which authorises 
such an inspection. Section 148 provides that in cases under 
Chapter XII, the District Magistrate or the Sub-divisional 
Magistrate may depute a Subordinate Magistrate to make a local 
enquiry and the report of such Magistrate will be read as 
evidence. This section has no bearing on the present case. 
Section 202 lays down that if the Chief Presidency Magistrate or 
any Presidency Magistrate authorised in that behalf by the local 
Government or a Magistrate of the first or second class is not 
satisfied as to the truth of a complaint he may order a local 
investigation by any officer subordinate to himself or a Police 
officer or such other person as he thinks fit for the purpose of 
ascertaining the truth or falsehood of the complaint and 
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section 203 provides that the result of the investigation shall be 
used for the purpose of seeing whether there is sufficient ground 
for proceeding with the case. Only specially qualified Magistrates 
are therefore given this power of ordering a local investigation 
which may include an inspection of the locality where a crime 
has been committed. The result of the investigation is one 
factor only for determining whether the case isto go on. The 
report is not evidence in the case unless it is proved as such. To 
this limited extent only therefore there is authority for a local 
inspection by a Magistrate under the Code. Section 293 provides 
that jurors or assessors in a Sessions trial may be asked to view 
a place of occurrence or connected place provided they are 
accompanied by an officer of the Court and hold no sort of 
communication with any party: they are to be conducted back 
to the Court and they must not talk with any body. Section 294 
provides that if a juror or assessor is personally acquainted with 
any relevant fact he must be examined and cross-examined as a 
witness. There is no provision however forthe Sessions Judge 
himself joining in the inspection. In this state of the statutory 
provisions of law it was held in the case of Girish Chunder Ghose 
v. Zhe Queen Empress (1) that when the Magistrate saw the 
locality and also a part of the occurrence and referred in his 
judgment to matters which came under his personal observation 
and which if relevant should have been deposed to on oath, the. 
Magistrate was disqualified from trying the case. The learned 
Judges said “the Magistrate cannot himself be a witness ina 
case in which he is the sole Judge of law and fact. The accused 
are entitled to have nothing stated against them in the judgment 
which was not stated on oath in their presence and which they 
had no opportunity of testing by cross-examination and of 
rebutting.” Then in the case of Hari Kishore Mitra v. Abdul 
Baki Miah (2), it was laid down that the Magistrate can see the 
locality for the purpose of understanding the evidence but if he 
gets any information by personal observation he is disqualified 
from trying the case. In the case of Queen Empress v. Manikam (3), 
the Madras High Court held that by seeing the deus in quo the 
Magistrate made himself a witness in the case and as he is the 
sole judge of law and fact he should not try the case. The 
learned Judges say "although the law makes no provision for a 
local inspection by a Magistrate of the /ocus in guo in a case being 


(1) (1893) T L. R. 20 Calc. 857 (2) (1894) I. L. R, 21 Oalo. 920, 
(8) (1806) I, L, R 19 Mad. 263, : 
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tried by himself we do not go the length of saying that under 
no circumstances may local inspection be made. But we are 
satisfied that such inspection should only be made for the 


. purpose of enabling the Magistrate to understand the better the 


- evidence which is laid before him and it must be strictly confined 
to that.” In this state of the case-law the: new Criminal Proce- 


dure Code was passed in 1898 and the explanation to section 556: 
was amended by adding that a Magistrate shall not be disquali-- 


fied.from trying a case “by reason only that he has viewed 
the place in which an occurrence is alleged to have been 
committed or any other place in which any other transaction 
material to the case is alleged to have occurred and made an 
enquiry in the case.” This amendment therefore, overruled 
those cases: which had held that merely by viewing the Jcus 


in quo the Magistrate made himself a witness in the case and 
could not try it. It did not directly authorise a Magistrate to 


make a local inspection but it saved his jurisdiction to try a 
case notwithstanding that he may have made a local inspection 
or investigation. It did not however go the length of doing 
away with the restrictions under which such investigation, 
should be made as laid down in the case of Hari Kishore Mitra 
v. Abdul. Baki Miah (1). It was therefore held in the case of 
Sairi Dulali v. Empress (2) that the Magistrate can inspect the 
locus in quo to understand. the features of the locality but if he 
imports into the case anything else he becomes a witness and 
cannot try the case. In the case of Widant Mandal v. Alaboxa 
Strkar (3), Mr. Justice Woodroffe said that “ there was no autho- 
rity in the Criminal Procedure Code for making any suck local 
investigation as has taken place in this case. In my opinion, 
local investigation except where expressly provided by law is nót 
advisable." In this case the result of the local investigation which 
Was contrary to the evidence adduced by the accused was not 
placed on the record. In the case of Lal Bekari Saha v. Bijoy 
Sankar Sikdár (4), where the Magistrate discarded -the evidence 
on the record as unreliable and decided the case upon what he 
saw, heard and inferred at a local enquiry, the order was set aside 
on the ground that the Magistrate had erred materially in the 
exercise of his jurisdiction. The learned Judges say “he did not 
however use the local enquiry for the purpose of making himself 
familiar with the local facts in order that he might test the 


(1) (1894) I. L. R. 91 Cale, 920, (3) (1905) 9 0. W. N. ccxxil. 
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evidence adduced by both sides at the trial" Although this: 
was a case under Chapter XII the local investigation was made 
by the trying Magistrate himself. Mr. Justice Woodroffe in his 
judgment in the present case does not refer to the above case 
but says that what he said in the case of Nidant Mandal was not 
sufficiently guarded. The result to my mind of an examination 
of the statute aud the case-law on the subject is: that the 
Magistrate may inspect the ocus zm quo in cases where he can 
not follow or understand the evidence without himself seeing 
the features of the land and does not merely by so doing dis- 
qualify himself from trying the case. 

But can the Magistrate test the sworn testimony on the 
record by the light of his own observations? The Allahabad 
High Court seems to be of opinion that he can. Sir John Edge C. J., 
in the case Zn re Lalji and others (1) said, “It appears to me 
that it never could have been the intention of the Legislature 
that in a criminal case in which the evidence is conflicting or 
is difficult to understand by a person not acquainted with the 
locality, the Magistrate trying the case. should not go and see 
the locality for himself. Itis highly convenient that he should 
adopt such a course if the evidence is conflicting.” In the case 
of Lal Behari Saha v. Bijoy Sankar Sikdar (2), Pargiter and 
Woodroffe JJ. are reported to have said "He (the Magistrate) 
did not however use the local enquiry for the purpose of making 
himself familiar with the local facts, in order that he might test 
the evidence adduced by both sides at the trial" No doubt this 
was a case under section 145 Criminial Procedure Code in which 
a local enquiry by some other Magistrate is permitted by sec- 
tion 148 but it was none the less a local enquiry by a trying 
Magistrate which is not expressly provided for by the Act. 

If the Magistrate has seen a certain state of things and if 
witnesses examined before him testify to the contrary, it is natural 
that he should believe the testimony of his own senses and 
disbelieve the sworn testimony. It seems to be a psychological 
impossibility that he should do otherwise. If a Magistrate is 
required to see a place and its environments for the purpose 
merely of understanding what the witnesses are speaking about, 
and to ignore what he has seen when weighing the credibility 
of the witnesses who confirm or contradict his own senses, it 
would be asking him to do what no man in the ordinary course 
of human experience can be expected todo. As soon therefore 


(1) (1897) I. L. B, 19 All, 802. (2) (1905) 10 0. W. N. 181. 
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as we admit that a local inspection is permissible, we must ORIMINAL, 


admit. also that the Magistrate can use the testimony of his own 1910. 
senses for testing the veracity of the witnesses deposing before Bahban Gheilh 
him as regards the features of the locality. There is no doubt v 

that he may be wrong in his observation and may therefore apply 
a wrong test which there is no means of controlling or checking, 
but that is a contingency which is rendered possible by the Code 
as amended, but which may perhaps be guarded against by 
requiring him in every case in which he makes a local inspection 
to place at once on the record a report of what he sees, leaving 
it open to the parties to qualify or contradict the same by an 
application for a further inspection. If he does anything more, 
he will be doing what is neither directly nor indirectly authorised 
by the law. 

It is one of the most cherished and salutary principles of 
English Criminal Jurisprudence that no man shall be convicted 
except upon evidence which he has had an opportunity of 
testing by cross-examination and contradicting by rebutting 
evidence. Ifthe Magistrate therefore imports into the case any 
facts which he has himself observed, he would be introducing 
into the case evidence which has not been subjected to these 
tests, and in regard to which he may have been misled by his 
senses or biased in favour of either party. Itis on this account 
that many Judges refuse to make a local inspection. When the 
law however allows a view of the locality and it is in some cases 
not only convenient but necessary for the ends of justice, every 
possible precaution should be taken that such a view should be 
‘nothing but a view of the local features and an immediate report 
of what is seen should be placed on the record, and laid open to 
the scrutiny of the parties. 

In this case the learned Magistrate has done much more 
than viewing the place for the purpose of following or under- 
standing the evidence and testing it. He says * I myself saw 
that this place could have only been used for throwing of refuse 
and not for tethering cattle: the hut is also too small for the 
purpose of keeping cattle." These are matters of opinion and 
inference based upon circumstances not on the record: the 
accused if aware of the way in which the Magistrate was going 
to use his inspection could have adduced evidence or shown by a 
further inspection that the Magistrate was wrong. To spring 
such opinions or inferences upon the accused at the time of 
pronouncing judgment is an error of procedure that may have 
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. ORIMINAL. materially prejudiced the accused and they are quite justified in 
1910, complaining that they have not had a proper trial. 

Babban Sheikh In the result therefore I agree with Mr. Justice Woodroffe 


in making the rule absolute. I think there should be a retrial 
before another Magistrate with liberty to examine the Magistrate 
, Chatterjee; J who made the local inspection as a witness, 

m 'N. K. B. Rule made absolute: Retrial ordered. 
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Before Mr. Fustice Mookerjee and Mr. Justice Teunon. 


(otn. SARBESH CHANDRA BASU AND oTHERS 

Ss U, 

Ba KHETRA PAL SINGH. | 
WANGGA i Cicil Procedure Code (Act X IV of 1882), Bso. 375—Compromiss, walawful— 


1909. Administrator, powers of—Lease in emoass of tho authority of Adminis- 

Dienie 14 trator—Specific performance—BSpecifio Reliaf Act (I of 1877), Sec. Bl, 

E v Ol, (e)—Trustee— Trust, breach of — Deoree—Uonsent-deoreo, cancel- 
lation of, in part, 

Under section 376 of the Oode of Civil Procedure 1882, the Oourt cannot 
sanction & compromise of the suit by unlawful agreement, &.g., an agreement 
by an administrator to grant a permanent lease without leave of the Oourt 
whioh appointed the administrator, under seotion 90 Sub-section (3) of the 
Probate and Administration Aot, If such a consent decree. has been’ made 
by inadvertence, a suit lies to set aside the deoree, 


Gulab Koer.v. Badshah Bahadur (1) followed, | 


A Court of equity will notenforce gpeoiflo performance of an agreement which 
. would necessitate a breach of trust, e.g., execution of a lease by a trustee or 
administrator in excess of his powers, 


Harnett v, Fielding (2) applied, 


À consent decree which is based in.part on an unlawful agreement and ig 
consequently set aside in part, will not necessarily be maintained as to the 
remainder, The test to be applied is whether the transaction is divisible, or 
whether the parties intended that the agreement should be enforced, if at 
all, in its entirety, 


Price v. Grifith (8) and Heater v, Pear (4) applied, 
Appeal by the Plaintiff. 
Suits to set aside two Consent decrees, 


* Appeals from Appellate Decrees Nos. 2851 and 2882 of 1907, against- the 
deorees of F. Roe, Ésq., Distriot J udge, Hooghly, reversing those of Babu 
Ambica Oharan Mukerjee, Additional Subordinate Judge, Hooghly. 


(1) (1909)]1010. L.-J. 420, (3) (1851) 1 Deg. M. and G, 80, 
- (2) (1805) 2 Sch, and Eef, 553. - (4) (1900) 1 Oh. 841, . | i 
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The material facts appear from the judgment. 

Mr. Hilland Babus Batdya Nath Dutt and Tarakeswar 
‘Pal Chowdhury for the Appellants. 

Dr. Rash Behary Ghose and Babus Dwarka Nath Cha£ra- 
varti, Sorosht Charan Mitra and Sarat Kumar Mitra for the 
Respondents. 


The judgment of the Court was delivered by 


Mookerjes J.—The substantial question of law which has 
been argued in these appeals relates to the right of the plaintiffs 
appellants to set aside two consent decrees made in previous 
litigations between the parties to the present suits. The circums- 
tances under which the plaintiffs attacked these decrees are 
somewhat complicated, but in so far as it is necessary to state 
them for our present purpose, they do not admit of any doubt 
or dispute. Lot Gopinagore constitutes a putni taluk of which 
one-half was owned by one Brindaban Chandra Bose, now 
represented by the plaintiffs, and the other half by a family of 
Singhs, now represented by the defendants. In 1873 the putni 
rent fell into arrears, whereupon the predecessors of the defen- 
dants saved the property from sale and under section 13 of Regu- 
lation VIII of 1819 obtained possession thereof as mortgagees. In 
1904 the plaintiffs commenced an action against the defendants 
for recovery of possession of their half share of the putni Taluk 
upon declaration thatthe mortgage lien had been satisfied from 
the usufruct, and also for accounts and incidental reliefs. 
shortly after, the defendants commenced an action against the 
plaintiffs for specific performance of a contract of sale alleged to 
have been made in their favour by the latter for transfer of this 
half share of the putni taluk. These two suits came on for 
trial together, and the parties filed a petition of compromise on 
the 3rd March 1905. It is necessary to mention that one of the. 
plaintiffs by name Sarbesh Chandra Bose was a party to the pre- 
vious suits in his personal capacity and also as administrator to 
the estate of his deceased brother Sudhisto Chandra Bose whose 
sole heir was his infant widow. Consequently in the petition 
of compromise, to the terms of which we shall presently refer, 
Sarbesh Chandra acted in a double capacity, for himself and as 
administrator of the estate of his brother. The effect of the 
compromise was that the present plaintiffs agreed to grant a 
durpuint of their half share to the then defendants in consider- 
ation of a bonus of Rs. 100 and a net annual rental of four 
hundred 'rupees-payable in four equal instalments. There were 
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covenants as to the payment of the head rent and cesses by the 
durputnidar, to which no detailed reference is necessary for the 
purposes of the present litigation ; but the petition further recited 
that the plaintiffs would execute and register a regular durputnt 
lease within five months and that before the execution of the 
lease, Sarbesh Chaandra, as administrator to the estate of his 
deceased brother, would obtain the necessary permission from 
the Original Side of the High Court where Letters of Adminis- 
tration had been granted. The parties apparently did not 
contemplate that such permission might be refused, and the 
petition merely provided that if either of them refused to 
execute the pottah and the corresponding kabulyat, it would be 
executed by the Court on behalf of the defaulter. On the basis 
of this petition of compromise, consent decrees were drawn up 
in both the suits. The decree in the suit for possession by the 
plaintiffs declared their title as putntdars and provided that the 
defendants would become durputnidars under them for the 
bonus and annual rent specified ; and the claim for account was 
dismissed. Inthe suit for specific performance of the contract 
of sale set up by the present defendants, a similar decree was 
drawn up, which set out in full the various terms to be embodied 
in the durputnt pottah and kabulyat, which, it was stated, were 
to be executed after Sarbesh Chandra had obtained the leave of 
the Court. The two suits were thus disposed of on the 3rd 
March 1905. The event, however, which had not been contem- 
plated by the parties actually happened. Sarbesh Chandra 
applied to the Original Side of this Court on the 22nd July, 
1905 for permission to execute the durputni lease in respect of 
the share of his deceased brother, of which he had been 
appointed administrator on the 31st August 1905. This appli- 
cation was refused, on the ground that, as found by the Official 
Referee, the net annual profit of the half share of the putni 
was over one thousand rupees and a lease of one-fourth of 
such half share for a proportionate rental of one hundred rupees 
was not beneficial to the infant. On the zoth February 1906,. 
the plaintiffs commenced these actions to set aside the consent 
decrees. They attacked the compromise on which the decrees 
were based substantially on two grounds, namely, frst, that the 
defendants had obtained their consent to the settlement by 
fraud and misrepresentation, that they were in possession of the 
entire property for many years partly as owners of the putni 
and partly as mortgagees, and that though they had collection 
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papers which showed what the true income was, they represented 
to the plaintiffs that the property was held by them at a loss and 
that its income was not sufficient for payment of the head rent, 
cesses and collection charges ; secondly, that as the settlement 
had been made on the assumption that the necessary permission 
from the High Court would be obtained as a matter of course, 
and as such leave had been refused, the settlement had become 
inoperative as to the share of Sudhisto Chandra, and further that 
as the contract was entire and indivisible, it must fail in its 
entirety. The defendants denied the allegations of the plaintiffs 
as to fraud and misrepresentation and contended that the consent 
decrees were not opento objection in fact or inlaw. In the 
Court of first instance, the Subordinate Judge found that the 
allegation of fraud and misrepresentation was amply supported 
by the evidence. On this ground, he decreed the suits and set 
aside the consent decrees. Upon appeal, the learned District 
Judge held that there was not one particle of evidence in proof 
of the case of misrepresentation. He further held that the 
administrator was estopped from denying that he had power 
to enter into the compromise and that at any rate as a transfer 
by an administrator is not void but merely voidable, it was 
needless to disturb the consent decrees. In this view of the 
matter, the District Judge allowed the appeals and dismissed the 
suits. The plaintiffs have now appealed to this Court, and on 
their behalf, the decision of the District Judge has been 
challenged on two grounds, namely, first, that upon the materials 
on the record, specially the road-cess returns, the case of mis- 
representation has been abundantly proved: secondly, that the 
consent decrees by which the administrator may be compelled 
to execute a durputni lease, although the High Court has found 
that such lease would not be beneficial to the infant concerned, 
ought not to be allowed to stand, specially as the parties obviously 
contemplated that the execution of the lease should be dependent 
upon the grant of permission by the High Court, and, further, 
that if the settlement fails as to a substantial part, it is so inter- 
woven with the remainder that the entire compromise must be 
cancelled. In our opinion, itis needless to examine the first 
ground, because the appellants are clearly entitled to succeed on 
the second point. Section 90, sub-section 3 of the Probate and 
Administration Act provides that an administrator may not, 
without previous permission of the Court by which the Letters 
of Administration were granted, lease any property for the time 
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DIVIL being vested in him under section 4 for a term exceeding five 
1910. years. Sub-section 4 then provides that a disposal of property 
bh Oaia by an administrator in contravention of sub-section 3 is voidable 
Basu at the instance of any other person interested in the property. 


Khetra Pal Singh, In other words, as observed by the Judicial Committee in Nawab 
Mookerjee, J. Akbari Begum v. Peara Saheb (1), section go gives an adminis- 
— trator large but not unlimited powers of disposition, and an 
alienation by him in excess of his powers without leave of the 

Court is voidable. The Eastern Mortgage and Agency Coy. Ld. v. 

Rebati Kumar (2). It is manifest, therefore, that if a permanent 

lease were granted in this case by the administrator without 

leave of the High Court, the beneficiary might maintain an 

action to cancel it. Such an agreement by the administrator 

under these circumstances is clearly in contravention of law, and 

if a suit were compromised on these terms by an administrator, 

acting admittedly in excess of his powers, it would obviously be 

competent to the Court to refuse to pass a decree in accordance 

therewith under section 375 of the Code of 1882, on the ground 

that the suit had not been adjusted by a lawful agreement or 

compromise. Indeed, it has been maintained that if a consent 

decree is by inadvertence made on the basis of an agreement 

or compromise contrary to law, the Court of execution has 

power to refuse to execute the decree. Lakshmanaswamt v. 

Rangamma (3). It is not necessary for our present purpose to 

consider whether the execution Court has power to question 

the validity of the decree; but this much is clear that ifa 

consent decree has been made on the basis of an unlawful com- 

promise,a suit can be maintained to set aside such decree. 

Gulab Koer v. Badshah Bahadur (4). In this case, it was 

pointed out, on the authority of Huddersteld v. Letcester (5), 

that although a consent decree might have been drawn up 

and completed, it might be set aside upon any ground which 

would justify the Court in setting aside the agreement entered 

into between the parties, because the consent decree is a mere 

- creature of the agreement and if a greater validity were attri- 
buted to it because it had received judicial sanction, it would 
be to give the branch an existence which is independent of the 
tree, It ts clear, therefore, that as a lease by an administrator 
in excess of his powers is voidable on the ground that it is in 
contravention of law, a consent decree based on an agreement 


(D d 10.1.J. 594, (8) (1902) I. L, B. 26 Mad. 81, 
(2) (1906) 8 O. L. J. 260. (4) (1909) 10 C. L. J. 420. 
(5) (1895) 2 Oh, 273. 
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in that behalf is equally open to attack. The position of the 
appellants in the present case is, moreover, fortified by an addi- 
tional circumstance. The terms of the agreement plainly 
indicate that both the parties contemplated that the grant of 
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Court, and they treated the grant of such sanction as an essential 
preliminary requisite to the execution of the lease. As such 
sanction was refused on the ground that the contemplated lease 
was not beneficial to the infant concerned, the agreement as also 
the consent decree based thereon must be treated as open to 
successful attack in a suit properly framed for the purpose. 
There is another point of view, however, from which the accuracy 
and justness of this conclusion may be emphasised. If the 
agreement in question had not ripened into a decree, would any 
Court of Justice have enforced specific performance thereof; 
The answer must clearly bein the negative. Section 21, clause (e) 
of the Specific Relief Act provides that a contract made by 
trustees either in excess of their powers or in breach of their 


trust cannot be specifically enforced. In section 3 of the Act, 


a trustee is defined to include every person holding expressly, by 
implication, or constructively a fiduciary character. Shrewsbury 
v. London (1). This dafiaitioa is obviously comprehensive 
enough to include the case of an administrator of the estate of 
an infant in relation thereto. Reference may in this connection 
be made to the case of Harnett v. Yetliing (2) where Lord 
Redesdale in declining to compel specific performance of an 
agreement which would necessitate a breach of trust, namely, 
execution of a lease by a trustee in excess of his powers, observed 
as follows: “The plaintif must also show that in seeking 
the performance, he does not call upon the other party to do 
an act which he is not lawfully competent to do, for if he does, 
a consequence is produced that quite passes by the object of 
the Court in exercising the jurisdiction which is to do more 
complete justice.’ To the same effect are the decisions in 
Byrne v. Acton (3), Bellringer v. Blagrave (4) Smeesby v. 
Thorn (5) Mortlock vw. Buller (6), Motee- Doss v. Modhoo 
Soodan (7), Narain v. Aukhoy (8). Now in the case before us, 


if the consent decrees were allowed to stand and to be enforced 


(1) (1853) 4 DeG. M. & G. 115 ; 102 R. B. 56 ; affirmed (1857) 6 H. L, O. 118. 
(2) (1808) 2 Sch, & Lef. 549 at 058 ; 9 R. R. 98. 

(8) (1721) 1 Brown P. O. 180. 

(4) (1847) 1 DeG. & 8, 68. 

(5) (1855) 1 Jurist N. 8, 636 affirmed 1 Jur. N. 8. 1068 ; 7 DeG. M. & G. 399, 
(6) (1804) 10 Ves. 292. 
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Iwa at any time, what would the position of the administrator ber 
1910, If he executed the lease, as directed by the decree, he would act 
pc ObANdia in defiance of the authority of the High Court which had refused 
Basu to grant him permission on the ground that the intended 


Khetra Pal Singh, transaction wasinjurious to the estate of the infant now under his 
Mookarjee, L charge. On the other hand, if he refused to execute the lease, 
—— he would be clearly guilty of contempt of the Court which made 
the decree. In the former contingency, he might be rendered 
liable under the administration bond given by him for faithful 
management of the estate. In the latter event, he might be 
punished in exercise of the disciplinary powers of the Court. 
The principle, therefore, that a Court will not lend its aid to 
give effect to a contract which is illegal, whether it violates the 
common law or the statute law, either expressly or by implica- 
tion, is eminently applicable to the case before us; for as 
observed by Chancellor Walworth in Jat v. Adams (1), it isa 
well-settled principle that no Court of Justice will lend its aid 
to enforce the performance any contract or agreement which 
was intended by the parties thereto to contravene the pro- 
visions of a positive law or the performance of a contract which 
is contrary to public policy: and such a contract will not 
be enforced even with the consent of the parties. Fowler v. 
Scully (2). Under these circumstances, it is clear that the decree 
in so far asit affects the estate of Sudhist Chandra Bose ought 
not to be allowed to stand. 
'The next question which requires consideration is, whether 
the decree ought to be set aside in part only or in its entirety. 
The test to be applied is, whether the reliefs granted are 
severable or not. Now in the case before us, as already stated, 
there were originally two suits which were compromised ; one of 
these was for recovery of possession of a half share in the putni 
on the ground that the statutory lien created under the Putni 
Regulation had been satisfied out of the usufruct of the property, 
and also for accounts and incidental relief ; the other suit was for 
= specific performance of an alleged contract of sale of the same 
share of the fuzui. When the parties consented to the creation 
of a durpuint of the disputed share, it must be assumed to have 
been entered into in settlement of the dispute in both the 
suits. If therefore the agreement was maintained as to the 
shares of the executants other than that vested in the admini- 
strator, it might terminate the suit for specific performance ; but 
the other suit for recovery of possession and for account of the 
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receipts,by the mortgagee would have to be continued, so far as 
the estate of Sudhist Chandra is concerned. Under such circum- 
stances, it appears to us that the consent decree ought to be set 
aside in its entirety and both the suits re-opened and heard on the 
merits. If may be observed that there is authority for the pro- 
2osition Price v. Griffiths (1), that where an agreement to grant 
a lease of an entire property cannot be enforced as to the whole, 
it will not necessarily be enforced as to a share, because as 
Knight Bruce L. J. puts it, a lease of an undivided moiety may 
be a very different thing from a lease of the whole. In the case 
before us, it is fairly clear that the parties intended that the 
durpuini lease, if any, should be in respect of one-half of the 
property, so that the possession of the whole might vest in one 
of the parties and thus all disputes avoided in future. Under 


such circumstances, if the intended lease must fail as to a part, 


the arrangement should stand cancelled in its entirety. No rule 
of universal application however can be laid down in cases of 
this description, ZZexter v. Pearce (2), but in the absence of mis- 
representation or misconduct the general rule is that where a 
person is jointly interested in an estate with another person and 
purports to deal with the entirety, specific performance will not be 
granted against him as to his share. Lumby v. Ravenscrofi (3). 
The case of course will be different if nothing more than partial 
performance is possible by reason only of the default of the 
defendant, because no man ought to be allowed to take advantage 
of his own wrong. In the case before us, however, the parties 
acted with their eyes open, and the present defendants were fully 
aware that the plaintiff administrator could not execute a valid 
permanent lease without the sanction of the Court. Under 
such circumstances, it is clear that the decrees ought not to be 
maintained as to a part, though no doubt as observed by Lord 
Eldon in Mortlock v. Buller (4), if the vendee chooses to take 
as much as he can have, ordinarily he has a right to that and to 
an abatement. 

The result, therefore, is that these appeals must be allowed, 
the decrees of the District Judge set aside, and those of the 
Subordinate Judge restored with costs in all the Courts. The 
effect of this decision will be that the two original suits which 
were compromised will stand revived, and the parties will be at 
liberty to proceed with them. 

B. M. Appeals allowed. 


(1) (1851) 1 DeG. M, & G, 80. — (8) (1895) 1 Q. B. 685. 
(2) (1900) 1 Ch. 841. (4) (1804) 10 Ves, 816, 
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Before Mr. Yusitce Ghose and Mr. Fustice Pratt. 
SREENATH DAS 


v. 
ACHUTANANDA MAHANTI.* 

Execution of deoree—Assignment af decree — Execution by assignee— Notice to 
transferor and to judgment-debtor—Ciril Procedure Code (Act XIV of 
1852), Sec. 232. 

No execution of a decree can proceed at the instance of an assignce from 
the judgment-creditor unless notice bas been served both upon the transferor 
and the judgment-debtor. The provision as to such notice in section 252 is 
imperative and makes such service & condition precedent to the execution, It 
is not enough if notice has been served upon the judgment-debtor alone. 

Appeal by the judgment-debtor. 
Applieation for execution of decree. 


The material facts and arguments appear from the judgment. 

Babu Karuna Sindhu Mukherji for the Appellant. 

Drs. Asutosh Mukerji and Sarat Chandra Banerjee for the 
Respondent. 


The judgment of the Court was delivered by 


Ghose J.—This appeal arises out of an application for 
execution of a decree. 

It appears that the decree was obtained by a third party, 
and the applicant, alleging himself to be the assignee of the 
decree-holder, presented an application for the purpose of 
executing it. Thereupon notices, as provided by section 232 of 
the Code of Civil Procedure, were ordered to be issued upon 
the transferor decree-holder, and the judgment-debtors. After 
such notices were issued it was found by the Court (and so it has 
also now been found) that service was effected upon the 
judgment-debtors ; but no notice was served upon the transferor. 
Thereupon this Court ordered a first notice to be issued to him. 
But the applicant did not put in the necessary fees, and the 
result was that his application was dismissed on the 18th 
December 1895. Subsequently he presented other applications 
for the execution of the decree, some of which were dismissed 
for reasons which we need not go into. But upon the last 
application, that is, the application with which we are now 
concerned, processes were taken out for the attachment and sale 
of certain properties of the judgment-debtors. Thereupon, 

* Appeal from Appellate Order No. 60 of 1808, against the decision of W. 


B. Brown, Esq., District Judge of Cuttack, dated the 6th November, 1897, 
reversing that of Babu Kedar Nath Chatterji, Munsiff, dated the 23rd June 1897. 


r^ 


Vou AI. HIGH COURT. DUO 
the judgment-debtors put inan objection stating among other EIER 
matters, tbat the whole of the proceedings were bad in law, 1898, 
because neither the transferor nor they (the judgment-debtors) nim Das 
were served with any notice under section 232 of the Civil v. 

; Achutananda 
Procedure Code; and that there was no order of the Court in Mahanti. 
1895 allowing execution to proceed. This objection found hoa, I 


favour with the Court of first. instance ; butthe learned District —— 
Judge on appeal has come to a different conclusion. He has no 
doubt found, as already indicated that the notice issued by the 
Court in 1895 was served upon the judgment-debtors and, 
proceeding upon that footing he seems to be of opinion that it 
is not open to the judgment-debtors to raise the objection which 
they have now raised ; and that therefore the proceedings taken 
by the decree-holder could not be regarded as bad in law. 
Section 232 of the Code of Civil Procedure provides that if 
a decree be transferred by assignment from-the decree-holder 
to any other person the transferee may apply for its execution 
to the Court which passed it provided that “ (a) where the decree 
has been transferred by assignment, notice in writing of such 
application shall be given to the transferor and the judgment- 
debtor, and the decree shall not be executed until the Court has 
heard their objection (if any) to such execution" and so on. 
Now, it will be observed that the service of notice, as contem- 
plated by this section, both upon the transferor and judgment- 
debtor is a condition precedent to the execution of the decree, 
and the law is peremptory when it says, that a decree shall not 
be executed until the Court has heard the objections, if there 
be any, to such execution. In the present case, as has already 
been mentioned, the decree-holder was not served with any 
notice, and therefore he had no opportunity of preferring his 
objections. Necessarily, the Court could not deal with his 
objections; nor was there any order (and the Court could not 
make any such order in the circumstances) directing execution 
to proceed. On the contrary we have it that the application 
then made by the assignee of the decree was dismissed, because 
he did not putin the necessary fees to enable the Court to 
serve notice upon the transferor. That being so, it seems to us 
that though it may be, as it appears to have been found, that 
the judgment-debtors were served with the notice issued by the 
Court under section 232, yet, it was not competent to the Court 
to order the execution to issue in the circumstances. It seems 
to us that this matter was lost sight of when the Court to which 
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the subsequent applications were made ordered execution to, 
proceed. Upon these occasions no notice was served upon the 
decree-holder nor upon the judgment-debtors, and evidently, 
because notice had been issued to and served upon judgment 
debtors in 1895, the Court upon the last application of the 
applicant, proceeded to order the attachment and sale of the 
properties belonging to them. 

We think that the whole of the proceedings in this case 
were bad in law. The result therefore is that the order of the 
District Judge must be set aside, and that of the Munsiff, so far 
as it holds that execution cannot proceed upon the application 
made by the applicant on the 4th June 1896, restored. 

We advisedly do not deal with the question raised by the 
judgment-debtors that the assignment of the decree by the 
origina] decree-holder was a enami transaction. 

We make no order as to costs. 


N. K. B. Appeal decreed, 


Before Mr. Fustice Ameer Ali and Mr. Fustice Gordon. 
PANCHANAN CHOWDHURY 


Y 


NRISINGHA PROSAD ROY AND ANOTHER.* 


Limitation Act (XV of 1877 ), Sch, TI, Art. 179, Cl. (4)—Stop in aid of execution 


— Bale, confirmation of, application for— Decree-holder, auction-purchaser. 

An application by a decree-holder auction-purchaser for confirmation of 
the sale, is not an application to the proper Court to take a step in aid of execu- 
tion within the meaning of Schedule II, Article 179, Clause (4) of the Limi- 
tation Act. 

Appeal by the Judgment-debtor. 


Application for Execution of decree. 


The facts appear from the judgment. 

Babus Hari Mohan Chakravarti and Dwarka Nath Chakra- 
varti for the Appellant. 

Babu Fasoda Nandan Pramanick for the Respondents. 


The judgment of the Court was delivered by 


Ameer Ali J.—The question involved in this case is one 
of limitation. The respondent decree-holder obtained the decree 


* Appeal from Order No. 21 of 1892, against the order of J. Whitmore, Esg., 
District Judge, Birbhum, dated the 12th December, 1891. 


NoTE.—For cases in which the contrary view has been takcn See I. L. B. 
27 Oslo, 709 ; I. L. R, 19 AIL 477 and 1, L, B. 24 Mad. 185—Ed.] 


ra, 


SF 
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on the 12th May 1888. In execution of that decree, he set up 
certain properties of the judgment-debtor to sale and purchased 
the same himself. On the 22nd October 1888, he as auction- 
purchaser applied to have the sale confirmed, aud that was accord- 
ingly done. Tne present application for execution was made 
in May 1891. It is objected that the present application is 
barred. The judgment-creditor contends that in considering 
the period of limitation, the application for the confirmation of 
sale dated the 22nd October 1888 should be taken into account; 
and if that is regarded as a step in aid of execution under the 
provisions of Article 179 of Schedule II, the present application 
could not be barred. That argument, however, is not valid; 
because that application, we find, was made on their behalf as 
auction-purchasers to have the sale confirmed in their favour ; 
and we have been referred to no authority in support of the 
proposition that such an application can be referred as a step 
in aid of execution, such as would secure to the beneft of 
the present applicant. 

We accordingly set aside the order of the lower Court and 
dismiss the application with costs, one gold mohur. 


B. M. Abpeal decreed. 





Before Mr. Fustice Mookerjee and Mr. Justice Teunon. 


MAAZZAM HUSSEN MANDAL 
v. 
SARAT COOMARY DEBI.* 


Ewecution proceedings, fraudulent — Res judioata— Order, in earlier proceedings, 
binding only on party having notice— Delivery of possession, application 
for, if step in aid of execution—Limitation Act (XV of 1877), Boh. 11, 
Art, 179—Step in aid of emecution. 


The principle that an order made at one siage of execution proceedings, 
cannot be questioned at a Inter stage of the proceedings, has no application 
when the party sought to be bound by such order has no notice of the pro- 
ceedings ; when, therefore, execution proceedings are shewn to be fraudulent; 
the principle in question has no application. l 


Mungul Pershad Dichit v. Grija Kant Lahiri (1) distinguished. 
Sheik Badan v. Ram Chandra (2) relied upon. 
Quaere: Whether an application for" delivery of possession is an applica- 


* Appeal from Appellate Order No. 650 of 1908, against the decree of 
Mr. Beachcroft, Addl. District Judge, 24-Perganas, dated the 16th September 
1908, affirming that of Babu Benode Behary Mitter, Munsiff, dated the 
llth July 1908. 


(1) (1881) I. L. R,'8 Oalo. 51. (2) (1187) I. L, R. 11 Bom. 687, 
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tion to the proper Oourt to take step 1n aid of execution within the meaning 
of Boh. IT, Art. 179 of the Limitation Act (XV of 1877). 

Appeal by the Judgment-debtor. 

Application to execute a decree. 


The material facts and arguments appear from the judgment. 

Babu Stb Chandra Palit (for Babu Fadunath Kanjtlal) for 
the Appellant. 

Babu Bipin Behary Ghose (for Babu Hart Charan Sar&hel) 
for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—The substantial question’ of law argued in 
this appeal is, whether or not an application presented on the 
IIth January 1908 for execution of a mortgage-decree made on 
the 31st July 1895 is barred by limitation. The Courts below 
have concurrently held that it is not open to the judgment- 
debtors to take exception to the application on the ground of 
limitation, inasmuch as they did not urge any such objection 
to the grant of a previous application in the execution pro- 
ceedings, made within the immediately preceding three years 
on the 29th May 1907. To test the validity of this position, it 
is necessary to refer in detail tothe material facts which are not 
disputed and which are indeed all matters of record. 

The mortgage-decree which was made on the 3 1st July 1895 
directed a sale of the mortgaged properties in the first instance, 
to be followed if the sum realised proved insufficient to satisfy 
the judgment -debt, by a sale of the other property of the 
debtor ; in other words, it embodied a mortgage-decree properly 
so called as well as a personal decree which in ordinary course 
would be passed under section 90 of the Transfer of Property Act 
at a subsequent stage of the proceedings. The decree was made 
absolute on the 26th February 1898 ; on the 3rd March 1898 the 
first application for execution was presented. Sale took place in 
due course, but was set aside on the 24th September 1898. Onthe 
11th March 1899, there was a second application for execution of 
the mortgage-decree. The properties were sold on the sth 
November 1899 and purchased by the decree-holder himself. 
Asthe decree still remained unsatished in part, on the 6th 
March 1900, the decree-holder applied for realisation of the 
balance by the sale of properties of the judgment-debtor not 
covered by the mortgage. These were sold on the 6th August 
1900 and purchased by the decree-holder ; the sale was confirmed 
on the 18th September following.- On the 29th August 1901, 


Vor. XI.] HIGH COUR. 


the judgment-debtor applied to have the sale of the, mortgage 
properties set aside on the ground of fraud and material 
irregularity. This application was successful, and the sale was 
set aside on the sth October 1901. Onthe 17th January 1903, 
the decree-holder, who had purchased on the 6th August 1900 
properties not included in the mortgage, applied for delivery of 
possession thereof. He did not however prosecute this appli- 
cation and it was dismissed for default on the 29th January. 
Shortly after, on the 20th March 1903, the decree-holder applied 
for a fresh sale of the mortgaged properties, but he failed to 
prosecute the application which was dismissed for default on the 
11th May 1903. Nothing further appears to have been done in 
respect of either the mortgaged or the non-mortgaged properties 
till 1907. On the 29th May of that year an application was 
made by the legal representatives of the decree-holder, who had 
meanwhile died, for delivery of possession of the non-mortgaged 
properties purchased by him on the 6th August 1900. This 
application was granted exparte and possession was delivered on 
the 16th June 1907. Immediately after this, the judgment- 
debtor applied to the Court to set aside the sale heldon the 
6th August 1900, on the allegation that the proceedings had 
throughout been fraudulent, that he had no knowledge of the 
execution proceedings or of the sale or of the application for 
delivery of possession, and that he was first apprised of what 
the decree-holder had done when the legal representatives of 
the latter took possession of the non-mortgaged properties 
on the 16th June 1907. This application was successful and the 
sale held on the 6th August 1900 was set aside on the 28th March 
1908. The Court proceeded on a two-fold ground, namely, first, 
that as the sale of the mortgaged properties had been set aside; 
the decree-holder was not entitled under the terms of the decree 
to retain the fruits of the execution taken out by him for the 
realisation of the balance of the decree ; and, secondly, that the 
processes had been deliberately suppressed and the proceedings 
were throughout fraudulent. The decree-holder auction-pur- 
chaser appealed against this decision, and, on the 2oth June 1908 
the order of the Court of first instance was affirmed on the 
ground that the sale was fraudulent and the judgment-debtor 
had no knowledge of the execution proceedings at any stage 
thereof. Meanwhile, on the 11th January 1908 the decree- 
holder had initiated the present proceedings by an application 
for execution in which he asked for the sale of the mortgaged 
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properties. To this, the judgment-debtor objected on the 
ground that the application was barred by limitation. The 
Courts below have not determined whether this objection is 
well-founded ; but they have proceeded on the ground that it is 
not open to the judgment-debtor to take this objection, 
inasmuch as no objection was taken by him to the application for 
delivery of possession made on the 29th May 1907. In support of 
this position, reliance has been placed upon the decision of the 
Judicial Committee in the case of Mungul Pershad v. Gira Kant 
Lahiri (1). The line of reasoning which has found favour with 
the Courts below may be thus stated. “The application for 
delivery of possession made on the 29th May 1907 may be treated 
upon the authority of the cases of Sartatoolla Molla v. Rajkumar 
Roy (2), Motilal v. Makund Singh (3) and Lakshmanan Chettiar 
v. Kannammal (4) as an application to the proper Court to take 
a step in aid of execution, though judicial opinion upon the 
point is by no means uniform [see for instance, Panchanan vw. 
Wrisingha (5)]. This application upon the authority of the 
decision of the Bombay High Court in the case of Hanmantrav 
v. Subajt Girmaji (6), ought to have been made within three 
years of the confirmation of the sale on the 18th September 
1900. The application of the 27th May 1907 was therefore 
clearly barred by limitation. As no objection was taken by the 
judgment-debtor to the grant of this application and as the 
application for execution now before the Court was made within 
three years from the 27th May 1907, it is not open to the judg- 
ment-debtor to raise the question of limitation, on the assump- 
tion that the principle which underlies the case of Mungal 
Pershad v. Girija Kant (1), applies to all orders in execution, 
whether made upon an application for execution or upon an appli- 
cation to the proper Court to take some step in aid of execution.” 
In our opinion, there is an obvious fallacy involved in this line 
of argument, apart from the question of the validity of the 
several assumptions involved therein. The decision of the Judicial 
Committee in Mungal Pershad Dichit v. Girija Kant Lahiri (1), 
Rambkirpal v. Rupkuart (7) and Bentram v. Nanhumal (8), 
affirms, as is explained in the cases of Srikary v. Murari (9), 
Bhagwan v. Dhondt (10) and KA0sal v. Ukiladdi (11), the doctrine 


(1) (1881) I. L. R. 8 Calo. 51. (6, (1884) T. L. B. 8 Bom. 357. 
(2) (1900) I. L. R. 27 Calc. 709. (7) (1888) I. L. R 6 All, 369. 
(3) (1897) 1. L. R 19 All, 477. (8) (1884) I. L. R. 7 All. 102, 
(4) (1900) I. L. B. 24 Mad 185. (9) (1886).I. L. R. 18 Calo. 257, 
(8) (1893) 11 O. L, J. 856 (10)7(1896) I. L. R. 22 Bom. 88. 


(11) (109, 14 Q. W. N. 114. 


Ben 
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that a decision at any stage of execution proceedings cannot. be 
questioned at a later stage of the proceedings, not because it is 
res judicata under section 13 of the Civil Proceedure Code, but 
upon general principles of law, for if it were not binding, there 
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that a party to an execution proceeding who allows an order 
for execution to be passed against him at one stage of the pro- 
ceedings, when he had the opportunity to contest the validity of 
that order, cannot be permitted at a subsequent stage of the 
proceedings to re-open the whole matter in controversy. The 
essence of the matter is that, as Mr. Justice West puts it in 
Sheik Budan v. Ramchandra (1), the judgment-debtor, though 
called on to dispute, if he wishes or if he can, a certain proposi- 
tion of right and consequential demand of relief or action by the 
judgment-creditor, either fails in his contention to the contrary, 
oratany rate, allows the judgment to go by default. That 
doctrine is manifestly inapplicable to the present case. When 
the application for delivery of possession was made on the 
29th May 1907, the judgment-debtor admittedly had no notice 
thereof. It has further been conclusively established in the 
proceedings to set aside the execution sale, that the judgment- 
debtor had no notice of the proceedings at any stage thereof, 
and was first apprised of them when possession was delivered 
to the decree-holder auction-purchaser on the 16th June 1907. 
He at once came into Court and took exception to the 
entire proceedings. It is perfectly true that he did not 
question the validity of the order for delivery of possession 
on the narrow ground that the application of the 29th May 
1907 was barred by limitation ; he went to the very root of 
the matter and questioned, as he was entitled to do, the 
legality of the whole proceedings on the ground that they were 
vitiated by fraud. It cannot under these circumstances be held 
that the exfarfe order made on the 29th May 1907, without 
notice to the judgment-debtor and without knowledge on his 
part that execution proceedings were pending against him, 
operates as a bar to the determination of the objection of limita- 
tion urged by him against the application of the 11th January 
1908. If the matter is still open for consideration, as we hold 
it is, then, upon the facts stated, there is no room for controversy 
that the application is barred by limitation. 


(1) (1887) 1. L. R. 11 Bom. 687. 


Mookerjeo, J. 
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OVIL, The result therefore is that this appeal must be allowed, the 
1909. order of the Court below discharged, and the application of the 
jasivom iii 11th January 1908 dismissed on the ground that it is barred by 
Mandal limitation, The appellant is entitled to costs in all the Courts. 

Sarat Gees Debi, We assess the hearing fee in this Court at three gold mohurs. 
Mookerjeo, J. N. K. B. Appeal allowed. 


Before Mr. Justice Harington and Mr. Fustice Chatterjee. 


OIVIn. RAM LAL SINGH AND OTHERS 
1910. v. 

January, 18, MAHARAJA PASWATI BEJAIPATI GAJAPATI ROY 
1909. CHINTO SULTAN BAHADUR.* 


omen 


December, 91. Alitakshara family—Son's liability— Mortgage by father—Debt not immoral— 
Deores against son—Decres for assets under section 90 of the Transfer of 
Property Aot (IV of 1883)—Property obtained by survivorship liable. 





The son as legal personal representative of his father is liable to have 
& decree passed against him for his father's debt, not being immoral; he is 
liable to satisfy it, not only out of property which has descended to him but out 
of property which he haa acquired by survivorship. 

. Where a decree under section 90 of the Transfer of Property Act excludes 
the person and other property of the judgment-debtors (sons of the mortgagors) 
but makes the assets of the mortgagor amenable to the realisation of the amount 
decreed, the.property which has come to the son by survivorship 1s liable for the 
decretal debt of the father, if not tainted with immorality, 


Amar Chandra Kundu v, Bebak Chand Chowdhury (1) referred to. 


Appeal by the Judgment-debtors. 
Application for execution of decree against the assets left 
by the mortgagor, a member of joint family. 


The facts of the case and argument appear sufficiently from 
the judgment. 
Babu Chandra Sekhar Prasad Singh for the Appellants. 
Babu Laht Mohun Ghose for the Respondent. 
CAS V. 
i The judgments of the Court were as follows : 


Harington J.—This is an appeal against the order of the 
District Judge of Shahabad dismissing an appeal from the order 
of the Munsiff. 


* Appeal from Appellate Order No. 598 of 1908, against the order of 
M. Smither, Esq., District Judge of Shahabad, dated the 29th August 1908, 
. affirming that of Moulvie Syed Nasirul Hug, Munsiff of Sasseram, dated the 
20th January 1908. 


(1) (1907) 5 O, L. J. 491 ; I. L, R, 34 Calo. 642, 


Vor. Al.) HIGH COURT. 


The question arises on the execution of a decree obtained 
by the respondents in a mortgage suit instituted against the 
appellants on a mortgage executed by their father. On an 
application by the respondents (mortgagees) that a decree should 
be passed against the appellants as heirs and representatives of 
their father under section 9o of the Transfer of Property Act, 
the Munsiff held that the applicant could not get a decree 
against the person and other properties of the judgment-debtors 
but that he was entitled to a decree against "the assets" of the 
mortgagor which might be in the hands of his sons. 

When this decree was executed an objection was made that 
the property against which it was sought to execute the decree 
was ancestral property which had come into the hands of the 
appellants by survivorship and was not therefore assets which 
could be seized in execution. 

The Munsiff disallowed the objection; and the Sessions 
Judge affirmed the judgment of the Munsiff. 

I think the Munsiff and the Sessions Judge were right. 
The appellants do not contend that the property is their own 
self-acquired property but they say it has come to them by 
survivorship. If that is so it is property which is liable in their 
hands to satisfy a debt contracted by their father. Iam bound 
by the view expressed by the majority of the Court in Amar 
Chandra Kundu v. Sebak Chand Chowdhury (1) in which it is 
laid down that the son is the legal representative of the deceased 
parent and that the liability of the ancestral property in respect 
of the debt covered by the decree against the parent can be 
determined in execution proceedings and that a separate suit 
is not necessary. The present case isa stronger one than the 
Full Bench case as the decree is made against the sons, so no 
question of separate suit could arise. The son as legal personal 
representative of his father is liable to have a decree passed 
against him for his father's debt: he is liable to satisfy it, not 
only out of property which has descended to him but out of 
property which he has acquired by survivorship. I think, there- 
fore, that the judgment appealed from is right and the appeal 
should be dismissed. 

Chatterjee J.—TIhe decree under execution excludes the 
persons and other property of the appellants from liability but 
makes the assets of the mortgagor amenable to the realization 
of the amount decreed. The property in question is not their 


(1) (1907) L. L, B, 84 Calo, 642, 
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self-acquired property but has come to them by survivorship. 
The Full Bench case of Amar Chandra Kundu v. Sebak Chand 
Chowdhury (1), makes such property liable for the decretal debt 
of the father unless tainted with immorality. No question of 
immorality arises in this case and the property therefore must 
be sold if the debt is not satisfied. The appeal therefore fails 
and I agree in dismissing the appeal with costs 3 gold mohurs. 


A. T. M, Appeal dismissed. 
(1) (1907) I. L. R. 34 Calc. 642. 


Before Mr. Justice Mookerjee and Mr. Fustice Teunon. 
JAHANDAR BAKSH MALLIK 


v 


RAM LAL HAZRAH.* 


Settlement jumabundi— Rata of rent leviable from raiyats — Enhanced rate agreed 
upon by ratyats, if recoverable— Waiver of benefit — Contract, stranger to, 
if can olaim performance of covenant— Bengal Tenancy Act (VIII of 
1885) Secs, 20 (7), 20— Presumption when applies—Bengal Tenanoy Aot 
(VILL of 1885), Seo. 43, does not control Seo. 180, sub-section (1) —Chwur lands, 
occupation by raiyat for less than twelre years—Inorease of rent by 
unregistered instrument, 


A obtained a settlement from Government of lands in a khas mehal and agreed 
not to collect rent from the ralyats at a rate higher than that mentioned in the 
The raiyats subsequently voluntarily agreed to pay 
an enhanced rate, but when sued for arrears, objected that A could not realise 
rent at the higher rate contrary to the terms of his engagement with 
Government. 

Heid, that this was no valid defence to the claim, as the tenants could waive 
the benefit of the restriction 1n the lease of A for their protection. 

Zamir Mandal v. Gopi Sundari (1), Gour Ohandra v. Mani Mohan (2) 
and Zamir v. Tarini Charan (3) applied. 

Quare: Whether a stranger to a contract is entitled to claim performance 
of a covenant which may have been inserted for his benefit. 

Tapanidhi Raghunath v. Pitamber (4) and Chandramoni v. Mammatha 
Nath (5) distinguished. 

The presumption mentioned in Sec, 20 Cl. (7) of the Bengal Tenanoy Act 
does not apply to suits for rent. 

Pramada Nath v. Ramani Kanta (6) and Melluch Chand v. Satis 
Chandra (7) followed. 

* Appeals from Appellate decrees Nos. 2216 and 2514 to 2519 of 1907, 
against the decree of F. Roe, Esq, District Judge, Hooghly, dated the 81st, May 


1907, modifying that of Babu Debendra Nath Pal, Munsiff, Amta, dated the 
21st December 1906. 


1) (1900) I. L. R. 32 Cale. 463 note. 

c (1905) I, L. R. 82 Calc. 463. 
(6) (1908) 11 O. L, J. 68. 
(6) (1907) 7 O. L. J. 189; 1. L. R. 85 Cale, 381. 
(7) (1909) 11 O. L. J, 56. 


settlement jamabundi. 


(3) (1898) 11 O, L. J. 60. 
(4) (1908) 5 O. L. J. 67. 
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When a question arises as to whether an agreement for enhancement of 
rent is or is not void under section 29 of the Bengal Tenancy Act, the presump- 
tion under section 20, Cl. (7) is of no avail as the presumption, if applicable, 
shows the tenant to have been an occupancy raiyat at the date of the guit, 
whereas the question to be determined is whether he hada right of occupancy 
at the time of the agreement, 

Section 180, sub-section (1) of the Bengal Tenanoy Act is not controlled 
by section 48, so that a raiyat in occupation of ohur lands, who has not acquired 
aright of occupancy by continuous possession for twelve years, may enter 
into a valid agreement for increase of his rent from time to time without a 
registered instrument under section 43. 


Appeals by the Plaintiff. 
Suits for rent. 


The material facts and arguments appear from the judgment. 
Dr. Rash Behary Ghose and Babus Mahendra Nath Roy, 
Krishna Prosad Sarbadhtkary and Moulote Sawgat Ali for the 
Appellant. | 
Babus Nalini Ranjan Chatterjee, Biraj Mohan Mojumdar 
and Nagendra Nath Ghose for the Respondent. 
C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.—In these appeals, preferred by the plaintiff 
in the Court below, the sole point in controversy between the 
parties relates to the amount of rent annually payable by the 
defendants in respect of their several holdings. The lands 
comprised in the tenancies are situated in Government khas 
mehal, mouzah Baliachak in the District of Hooghly. The 
plaintiff is a settlement-holder and as /yaradar he executed a 
kabulyat in favour of the Collector on the 13th December 1902. 
This lease was to continue for a term of 20 years from the 1st April 
1901 to the 31st March 1921. The document recited that the 
farmer would collect rents from the raiyats according to law and 
the terms of his engagement with Government. He also under- 
took not to raise the rents of the raiyats for the lands settled 
with them beyond the amounts entered in the settlement 
jumabandi which had been prepared on the 3oth June 1902 and 
admittedly furnished the basis on which the rent payable by 
the plaintiff to Government was calculated. The lease concluded 
with a statement by the lessee that if he violated the conditions 
of the lease, the Collector would be at liberty to cancelthe 
lease and take khas possession of the mehal. The defendants 
had been tenants in occupation of their respective holdings long 
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before the settlement with the plaintiff made on the 13th 
December 1902, and the rents payable by them were duly 
entered in the settlement jumabandi. The plaintiff alleged in 
the Court below, and his allegation has been accepted by the 
District Judge, that in 1904 the tenants agreed to an enhancement 
of their rents on the ground that the fertility of the lands had 
been increased by an alluvial deposit thereon. On the 17th 
April 1906 the plaintiff commenced these actions for recovery of 
arrears of rent at the enhanced rates agreed upon by the parties. 
The defendants resisted the claim on the grounds that they had 
never agreed to any enhancement of the rent, and that even if 
they had done so, the agreements were not enforceable, às 
under the terms of the settlement by Government, it was not 
competent to the plaintiff to raise the rents beyond the amounts 
entered in the settlement jumabandi. They also stated that they 
had occupancy rights in the lands from a time long anterior to 
the settlement taken by the plaintiff. The Court of first instance 
stated the principal question in controversy between the parties 
to be, whether the defendants had agreed to pay the enhanced 
rent as claimed against them, and whether they were liable to 
pay higher rates than those settled by Government. Upon the 
first question, the Court of first instance found that the defen- 
dants had agreed to an enhancement of the rent. Upon the 
second question, it found that the rents had not been settled 
by the Government officers, but added that if the contrary view 
prevailed, the enhanced rates would be binding upon those 
tenants who had voluntarily agreed to them. The defendants 
appealed against this decision, and the District Judge has 
allowed their appeals. He has overruled their contention that 
they had never agreed to pay enhanced rents and has found 
expressly that they agreed in 1904 to pay higher rates than 
before. The learned District Judge however has found that the. 
plaintiff is precluded by the terms of his engagement with 
Government from realising rent at rates higher than those 
mentioned in the settlement jumabandi. The plaintiff has 
appealed against this decision, and on his behalf the decrees of 
the District Judge have been assailed substantially on two grounds; 
namely, frst, that the tenants who were no parties to the 
engagement between the plaintiff and Government are not 
entitled to enforce any of its terms ; and secondly, that upon a 
true construction of the purpose and effect of the particular 
covenant in the lease of the plaintiff, it does not invalidate any , 


Vor, Xi] HIGH COURT. 


agreement voluntarily made by the tenants for enhancement of 
the rents, specially where such agreement is in settlement of a 
bona fide dispute as to the amount of rent payable by them. In 
answer to this argument, it has been contended on behalf of the 
defendants, frst, that the tenants, though strangers to the con- 
tract between the plaintiff and Government, are entitled to 
claim performance of a covenant inserted in the lease for their 
benefit and protection, and that in any view, as the rights of 
: the plaintiff are restricted by the terms of the settlement 
granted by Government, he cannot receive a wider measure of 
relief than what is indicated thereunder ; and secondly, that as 
the defendants were occupancy raiyats, any enhancement in 
contravention of section 29 of the Bengal Tenancy Act was 
inoperative in law. l 

In support of the first contention of the appellant, reliance 
has been placed upon the cases of Zamir Mandal v. Gopi 
Sundari Dasi (1), Gour Chandra v. Mani Mohan (2) and Zamir 
v. Tarini Charan (3). On behalf of the respondents, on the other 
hand, reliance has been placed upon the cases of Zafanidhi 
Raghunath v, Pitambar (4) and Chandra Mont v. Manmatha 
Nath (5). The learned vakil for the appellant has suggested 
that there is a conflict between the two sets of decisions and that 
a reference to a Full Bench should be made upon the question, 
whether a stranger to acontract is entitled to claim performance 
thereof, in so far as it is for his benefit. It may be conceded 
that at first sight there does appear to be a conflict between the 
two sets of cases ; but a closer examination of the judgments 
shows that the apparent divergence is due to a fundamental 
difference between the circumstances which led to the two 
series of litigations. In the first class of cases upon which 
reliance is placed by the appellant, the landlord sought to enforce 
a contract for payment of enhanced rent into which the tenant 
had voluntarily entered, although the terms of the engagement 
between the landlord and Government provided that the former 
would not collect rent from the tenants at a rate higher than that 
mentioned in the settlement papers. The true question, therefore, 
which required decision was whether the tenant, after he had 
voluntarily agreed to pay enhanced rent, could question the 
validity of the contract on the ground that it was in contravention 
of the terms of the engagement between his landlord and Govern- 

(1) (1900) I. L. R, 82 Calo. 468 note. (8) (1898) 11 O. L. J. 60. 


(2) (1905) I. L. R, 32 Oalo. 463.. (4) (1906) 6 0. L. J, 67, 
(5) (1903) 110, L, J. 68. 
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ment. The learned Judges held that section 9 of Regulation VII. 
of 1822 did not render illegal an agreement by a tenant to pay a 
higher rent than what is specified in the settlement papers. 
No doubt, there are isolated sentences in the judgment of 


‘Sir Francis Maclean in the case of Zamir Mandal v. Gopi 


Sundari (1) in which the learned Chief Justice observes that 
quite apart from authority, it is dificult to see how upon prin- 
ciple the existence of the contract between the plaintiff and 
Government can prevent him from enforcing the contract which 
the defendants have entered into with him. The additional 
reason thus indicated appears to be based on the doctrine that 
where two persons make a contract in which one of them 
promises to confer a benefit upon a third party, the latter cannot 
seek to enforce the contract. It is clear, however, that the 
principal reason for the decision is the one already stated. In 
the second class of cases upon which the defendants before us 
rely, the landlord sought to eject the tenant in contravention 
of the terms of his engagement with Government. In this class 
of cases, therefore, the landlord did not seek to enforce an agree- 
ment voluntarily entered into by the tenant in contravention 
of the terms of the engagement between himself and Govern- 
ment, but he merely claimed to exercise a right of ejectment 
which he did not possess under the terms of the lease obtained 
by him from Government. In this second class of cases, therefore, 
the question does really arise, whether a stranger to a contract 
is entitled to claim performance of a covenant inserted therein 
for his benefit or protection. If this question did really arise 
in the cases before us, the matter would require careful consider- 
ation, because, as is well-known, there has been considerable 
divergence of judicial opinion upon the question of the right of 
a third person to enforce performance of a contract made for 
his benefit between others and to the consideration- of which he 
is a stranger. In England, the rule is well-settled that, subject 
to certain exceptions, which may briefly be described as cases of 
trust [Gregory v. Williams (2), Touche v. Metropolitan Railway (3), 
Gandy v. Gandy (4)], quasi contract, [Williams v. Everette (5)], or 
near relationship, [Dutton v. Poole (6), Browne v. Mason (7)], where 
two persons make a contract in which one of them promises 
to confer benefits upon a third party, the latter cannot enforce 
(1) (1900; I. L. L 82 Oalo 488 at 464, 465, 

(2) id 3 Mer. 582, 36 E, R, 224, (5) (1811) 14 Eust 682, I8 R. R. 815. 


(81 (1871) L. R, 6 Oh App. 671. (6) (1689; 2 Lev. 210. 
(4) (1884) 30 Oh. D. 57. (7) (1680) 1 Ventris 8, 
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performance thereof. [Laws of England edited by Lord Halsbury 
Vol. VII, page 342, section 705, Price v. Easton (1), Tweddle v. 


Atkinson (2), Ely v. Positive Security (3), Fleming v. Bank of New 


Zealand (4), Keighley v. Durant (5), Cavalier v. Pope (6), Cameron 
v. Young (7)] In America, on the other hand, the rule is more 
elastic, and on general principles of law, it has been held that 
subject to certain exceptions, a person may maintain an action 
on a contract made for his benefit, although not a party to the 
contract, if he is a party to the consideration or has some legal 
or equitable interest in its performance. [Heidrick v. Lindsay (8), 
Davis v. Patrick (9) and St, Louis v. Grand Lodge (10). If, therefore, 
the question did require decision in the present cases, and the 
matter was discussed as one of principle, it would require careful 
examination, specially when we find that there is no direct 
statutory provision on the subject. In the view, however, which 
we propose to take, the decision of this question becomes un- 
necessary. A covenant of the description now before us by 
which the landlord, lessee under Government, is made to under- 
take not to collect rent at a higher rate than what is specified in 
the settlement papers, may be assumed to have been inserted for 
a two-fold reason, namely, first, for protection of the Govern- 
ment revenue, and secondly, for the protection of the tenantry. 
The revenue payable by the settlement-holder is based upon the 
amount of rent realizable from the tenants in actual occupation 
of the land. Again so far as these latter are concerned, the 
Government, who has settled their rents, may be desirous that 
they should not be pressed by an enhanced rent during the 
currency of a particular settlement. Now, so far as the first 
of the two reasons is concerned, the matter is manifestly one 
between Government and the lessee ; if the latter succeeds in his 
endeavour to increase the collections, the Government may 
cancel the engagement with him (as provided in his lease) 
or may possibly enhance the revenue payable by him. In so far 
as the second reason is concerned, if the covenant has been 
deliberately inserted for the protection of the tenant, it may be 
argued with considerable force that it is not a matter of indiffer- 
ence to him, whether it is obeyed or ignored. But here, 
another consideration obviously arises. In so far as the covenant 


(1) (1883) 4 B. & Ad. 433. (6) (1906) A. O. 428. 
(2) (1861) 1 B. & 8. 398. (7) (1908) A. 0. 240. 
(3) (1876) 1 Ex, D. 88. (8) (1876) 93 U. 8. 143. 
(4) (1900) A. O. 577 (9) (1886) 122 U. S. 138, 


(5) (1901) A. C. 240, ; (10) (1878) 98 U. B. 128. 
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is for his benefit, he may surely waive it, for it is an elementary 
principle that every one may forego aright introduced for his 
own benefit, if it can be relinquished without prejudice to the 
community at large. Yaw v. Kerr (1). If therefore a party deli- 
berately waives a legal right to which he is entitled and no question 
of contravention of public policy or morality arises, such waiver 
ig operative. In other words, if the waiver is supported by an 
agreement founded on a valuable consideration or is of such a- 
character as to estop the party from insisting on the right 
claimed to have been relinquished, the party who has waived 
his right cannot subsequently turn round and claim to enforce 
the right he has deliberately waived. This is the principle 
which underlies the decision in Zamir Mandal v. Gopi Sundari (2), 
and which clearly applies to the circumstances of the present case, 
According to the facts found by the Court below, in July 1904 
the defendants voluntarily agreed to an enhancement of the 
rents previously payable by them ; their denial to the contrary is 
false. Apart, therefore, from the question, whether to a possible 
action for enhancement of rent, the defendants might successfully 
bave urged the particular covenant in the terms of engagement 
between their landlord and the Government, it is manifest that 
as they have deliberately waived the benefit of that covenant, 
they cannot impeach the validity of their own agreement on 
this particular ground. We must consequently hold, upon the 
first ground urged by the appellant, that the agreements for 
enhancement of rent are binding upon the tenants, if they are 
not illegal on any other ground. This leads us to the consider- 
ation of the second ground urged by the appellant and the 
answer thereto suggested on behalf of the respondents. 

So far as this second point is concerned, it is clear from the 
pleadings in the Court of first instance, that the defendants set 
up aright of occupancy in their holdings. It must be conceded, 
however, that the question does not appear to have been 
expressly raised as to whether the agreements for payment of 
enhanced rents were in contravention of the statutory provisions 
on the subject. On behalf of the respondents, it has been 
suggested that under section 20, clause 7 of the Bengal Tenancy 
Act, the presumption is that they had been in occupation for 
twelve years continuously and had thus acquired the status of 
occupancy raiyats. This contention, however, is obviously falla- 
cious. In the first place, the presumption mentioned in clause 7 of 


(1) (1864) 11 Wright Pa. 333, (2) (1900) 1. L, R, 32 Oale. 463 note, 
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section 20, arises only in proceedings under the Act, and as 
ruled by this Court in Mulluck Chand v. Satis Chandra (1), 
upon the authority of the decision of the Judicial Committee in 
Pramada Nath v. Ramant Kanta (2),a suit for rent is not a 
proceeding under the Bengal Tenancy Act. In the second place, 
even if clause 7 were applicable, it would be of no avail to the 
defendants, because the only presumption would be that they 
were occupancy raiyats at the date of the commencement of the 
suits, whereas, to make section 29 applicable to the particular con- 
tract for enhancement of the rent, it must be established that the 
respondents were occupancy raiyats on the dates when the 
respective agreements were made. Under these circumstances, 
the learned vakil for the appellant has contended that no further 


opportunity should be given to the defendants to establish their 


objection. After anxious consideration of the circumstances of the 
cases, we are not prepared to fall in with this suggetion. If there 
has been in fact an enhancement ofthe rent in contravention 
of the law, it is clear that the position of the defendants may be 
seriously and permanently prejudiced. A full investigation 
therefore of the question is desirable, specially as the materials 
on the record are not sufficient fora proper adjudication of the 
matter in controversy. 

We are further informed that in these cases there were no 
registered agreements for enhancement of rent and that the 
tenants merely signed their names to what is called the bzlabundi 
papers of the plaintiff. Consequently, if the defendants are proved 
to have acquired a right of occupancy at the date of the alleged 
agreement for enhancement of rent, section 29 would render 
‘such agreement wholly inoperative. Again, if the defendants 
are proved to have been non-occupancy raiyats to whom the 
provisions of Chap. VI apply, the agreements for enhancement 
would be equally inoperative under section 43. The learned 
vakil for the plaintiff appellant has, however, contended that 
section 43 is not applicable by reason of the provisions of sec- 
tion 180. That section—we quote only so much of it as 
applies to the cases before us—provides as follows: “ Notwith- 
standing anything in this Act, a raiyat, who holds land of 
the kind known as chur or dearah, shall not acquire a right 
of occupancy in the chur or dearah land, until he has held 
the land in question for twelve continuous years ; and until he 


(1) (1909) 11 O. L. J. 56, 
(2) (1907) 70. L. J. 180; I. L. B. 85 Calo, 331, 
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acquires a right of occupancy in the land, he shall be liable 
to pay such rent for his holding as may be agreed on between 
him and his landlord." On behalf of the appellant, it has been 
contended that the lands in respect of which enhanced rent 
is claimed are chur lands within the meaning of section 180. 
This has been disputed on the side of the respondents, and it 
has further been urged on their behalf, that section 180 does 
not affect the applicability of section 43. An attempt has been 
made to induce us to come to a determination upon the question 
of the character of the lands. In our opinion, this matter 
requires further investigation upon evidence to be adduced by 
both the parties ; but if it is proved that the lands are really 
chur lands, the question arises for decision, how far section 43 
is affected by section 180. This question appears to beone of first 
impression, aud the language of section 180, sub-section 1, is not 
altogether free from ambiguity. But after careful consideration 
ofthe arguments addressed to us, we are of opinion that the 
introductory words "notwithstanding anything in this Act" 
govern the whole of the remainder of the sub-section, including 
the clause about payment of rent during the period preceding 
the acquisition of a right of occupancy. It has been suggested 
on behalf of the respondent that if this interpretation were 
adopted, sub-section 2 might be deemed to be superfluous. To 
this two answers may be given, namely, frst, that sub-section 2 
might have been introduced by reason of excessive caution, 
and secondly, that while sub-section 2 makes the whole of 
Chapter VI inapplicable to ##bandi tenants, sub-section 1 makes 
only such portion of Chapter VI inapplicable to bana: tenants 
and dearah tenants as relates to the payment of rent before the 
lapse of twelve years. In our opinion, it is fairly clear that 
during the twelve years which must elapse before a right of 
occupancy is acquired, the tenant is liable to pay the rent agreed 
upon irrespective of the provisions of section 43. 

The result, therefore, is that these appeals must be allowed, 
the decrees of the District Judge set aside, and the cases 
remanded to him. He will first determine whether the lands 
of the disputed holdings are chur lands within the meaning of 
section 180. If it is found that the lands are not chur lands, the 
agreements for enhancement of rent must be held inoperative, 
because whether the defendants had or had not acquired a right 
of occupancy at the time of the agreements, they are inoperative 
under section 29 or section 43. If on the other hand it is 


4 
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established that the lands are chur lands within the meaning of 
section 180, the question will arise whether at the dates of the 
agreements, the tenants had acquired a right of occupancy by 
possession for twelve continuous years. If they had attained 
the status of occupancy raiyats at that time, the agreements 
for enhancement of rent must be treated as inoperative 
under section 29. If it is found that the tenants at that 
time had not acquired a right of occupancy, the agree- 
ments must be treated as valid under section 180. It will not 
be necessary to determine the truth or otherwise of the allega- 
tion of the plaintiff that the enhancement wasin settlement 
of a bona fide dispute, because if the agreement is inoperative 
by reason of section 29 clause (a), no question arises as to the 
applicability of the principle recognized in Kedar Nath v. 
Manindra Chandra (1) as controlling the operation of section 29 
clause (b). As the questions to be investigated by the District 
Judge do not appear to have been directly raised and tried 
in the Court of first instance, the parties will be at liberty to 
adduce evidence in support of their respective allegations. The 
District Judge will direct such evidence to be taken by the 
Court of first instance under Order 41, Rule 25, and, when the 
findings are returned by that Court, will proceed to decide 
the appeals in accordance with the directions given in our 
judgment. The costs of these appeals will abide the result. 


B. M. Appeals allowed ; Cases remanded. 
(1) (1909) 1I O. L. J. 106. 


Before Mr. Fustice Chitty and Mr. Fustice Carnduf. 
GURU DAS KUNDU CHOWDHURY AND OTHERS 


v. 
KUMAR BASANTA KUMAR ROY AND OTHERS," 


Suit for possession on declaration of title—Chur lands— Reformations in situ— 
Identification of chur as reformation, if necessary—A ppearance of chur as 
an island chwr— Main land, unity with, subsequent — Possession, adverse— 
Accretion to parent estate—Settlement of tenanta— Limitation Act (XV of 
1877), Sch, ll, Arts. 190, 142, 144—Gocernment, possession of,—Oourt of 
Wards, position of — Release by Government, effect of—Gradxal reforma- 
tion, burden of proof of. 


A plaintiff, in order to succeed, has to prove and establish with certainty, 


*Appeal from Original Decree No. 373 of 1906, against a decree of Babu 
Bhagabati Charan Mitra, Subordinate Judge of Nadia, dated the 30th June 1906, 
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the identificatlon of the chur claimed by him as & reformation of lands of the 
villages to which the chur is alleged to be reformation. 

Where the plaintiff makes no allegation of ever having been in possession 
or having been diepossessed, but claims possession of immovable property, the 
suit is governed by Article 144 of Sohedule II of the Limitation Act (XV of 
1877) which fixes the period of 12 years as commencing from the.time when the 
possession of the defendant becomes adverse to the plaintiff, and not by Artiole 
120 of that schedule. 

The Government and the Oourt of Wards are in no sense identical and the 
Court of Wards cannot be regarded as merely: a department of Government.. 
The Court of Wards is & statutory body, the Board of Revenue, in this province, 
being the Court of Wards, It does not make the possession of Government the 
possession of the plaintiffs by the Court of Wards, 

Chowdhree Sheoraj Singh v. The Oolleotor of Moradabad (1) referred to, 

The burden of proving that the reformation of a chur was gradual and 
that portions of the ohur appeared above water within 12 years of the suit, 
and if so, which portions are of this description lies on the plaintiff, 

Koomar Runjit Singh v, Schoene Kilburn (2) followed. 


Appeal by the Defendants Nos. 6 to 11 and No 18. 

Suit for declaration of title to and recovery of possession . 
of certdin chur lands as reformation sn stu of the Plaintiffs’ 
Mouzas. 

The facts of the case and the arguments addressed to the 
Court appear from the judgment. 

Dr. Rash Behary Ghose and Babus Baidya Nath Dutt, 
Mon Mohan Dutt and Bejoy Coomar Bhattacharjee for the 
Appellants. 

Babus Nil Madhab Bose, Ram Charan Mitter, Srish Chan- 
dra Chowdhury, Brojo Lal Chakravartt, and Sarat Kumar Mitra 
for the Respondents. 

C. A. V. 

The judgment of the Court was delivered by 


Chitty J.—This is a suit by the plaintiffs for declaration 
of their title to, and recovery of possession of, certain chur lands 
alleged to be reformations # situ, mouzahs Durlabpur, Jirat 
Mukundnagar otherwise called Mukundpur and Hatikhandi with 
Gujarhat Ramchandrapur. The plaintiffs claim to be entitled 
to one moiety of a 1o annas share in the said lands, the right to 
the other moiety being vested in defendants 16 and 17, and the 
remaining 6 annas in defendants 2 to 15 and 18. The Secretary 
of State for India in Council has also been made a party defen- 
dant No. 1 to this suit. It may be mentioned that defendant 
No. 18 was not one of the original defendants but was added by 


(1) (1870) 2 N, W, P. 879, (2) (1879) 4 O. L. B. 890, 
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order of 8th February 1905, so that the suit as against him must 
be taken to have been filed on that day. It is conceded that there 
are two estates, one known as the 10 anf estate, Lat Mahomed 
Aminpur, Mahal 'No. 3989 of the towzi of the Hooghly Collec- 
torate, and the 6 ami estate, Lat Gobindapur No. 100 in the 
same Collectorate. The first belongs to the plaintiffs and to the 
defendants 16 .and 17 in equal moieties and the second to defen- 
.dants2to 15 and 18. The plaintiffs case is that the three 
mouzas Durlabpur, Jirat and Hatikunda, appertain to both mahal 
No. 3989 and mahal No. 100 in shares of 10 and 6 annas respec- 
tively. The contesting defendants contended that they appertain 
exclusively to No. 100. The further question arises whether the 
char in dispute is in fact a re-formation zs sits of the lands of 
three mouzas above mentioned. 

The three plaintiffs, the Kumars of pichonas, claim under 
the will and codicil of their late father, Raja Pramatha Nath Roy, 
who died in 1883. Two main questions arise in the case frst 
whether the plaintiffs’ suit is within time, and secondly whether 
the plaintiffs have made out their title to the lands in dispute. 
The plea that the Nadia Court had no jurisdiction to try the 
suit was taken in the Court below, and also forms one of the 
grounds of appeal. It was however not pressed by the learned 
pleader for the appellants, as it turned only on the question 
whether the land in dispute was in the Nadia or the Hooghly 
District. The mouzas named were admittedly in the latter, but 
the river having changed its course the re-formation was on the 
eastern or Nadia side. No good purpose, he said, could be served 
by having the suit tried over again in the Hooghly Court. The 
learned Subordinate Judge found all the issues in favour of the 
plaintiffs, and passed a decree in their favour, with mesne profits, 
costs, and interest. Defendants Nos. 6—11 and 18 have appealed. 

The question as to the plaintiffs' title presents many difficul- 
ties. It is by no means so clear as the learned Subordinate 
Judge seems to think, that the mouzahs Durlabpur, Jirat, Hati- 
kanda appertain to towzi No. 3989. He has decided this point 
in plaintiffs’ favour without any real discussion or consideration 
of the documentary evidence. He speaks too of its being proved 
“ by a host of competent witnesses” although later on in his 
judgment he pronounces the oral testimony on both sides to be 
unreliable, the witnesses having sworn hard without any regard 
to truth.” Even if it be proved that the three mouzas appertain 
to towzi No. 3989 the difficulties by no means stop there. The 
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identification of the chay in suit as a re-formation of lands of 
those villages is far from easy to establish, and for the plaintiffs 
to succeed, it would have to be established with certainty. It 
will not, however, be necessary, to go into this question in detail 
on this appeal, as the plaintiffs! suit in our opinion must fail as ` 
being barred by limitation. For the purposes of this question 
the facts may be stated briefly as follows : 

The late Raja Pramatha Nath Roy of Dighapatia by his will . 
dated 27th Chaitra 1285 (April 1879) and a codicil dated isth 
Baisakh 1290 (May 1883) bequeathed (tnteraia) Lat Mahomed 
Aminpur being Mahal No. 3989 to his three younger sons, the 
present plaintiffs. He appointed his eldest son Raja Pramada 
Nath Roy executor of his will. Raja Pramatha Nath Roy died 
in 1883, while his eldest son was still a minor. The estate was 
accordingly taken charge of by the Court of Wards who appoint- 
ed first Raj Kumar Sircar and subsequently Umesh Chander 
Mitter as the manager. The estate remained under the control 
of the Court of Wards, until 29th January 1894 when Raja 
Pramada Nath Roy attained his majority and took over the 
management. He obtained probate of his father's will from the 
District Judge of Rajshahi on 12th June 1894. The youngest 
of the three plaintiffs attained his majority on 5th September 
1898. Meanwhile in 1888 the char in suit first appeared as an 
island char and was taken possession of by Government as such. 
It soon however by the action of the river increased in size 
and become united to the mainland. The Government retained 
possession of the whole of the newly formed lands and at first 
settled it with tenants on the u£bandi system. It was at that 
time (in May 1889) considered as an accretion to Government 
estate char Raninagar No. 1 and treated as khas mehal. It was 
named char Raninagar No. II and numbered 3523 in the Towzi 
Register. From 1888 to 1890 it was unfit for regular assessment, 
and was, therefore, let on the n/bandi system until the year 
1894, when a raiyatwari settlement was made for 5 years with 
utbandt raiyats. From ist April 1899 it was again leased to these 
tenants jointly for an undefined term. In August 1902 a fresh 
settlement was made. In December 1902 the present appellants 
filed an application before the Collector claiming the char as 
re-formation zm sifu of their permanently settled estate char 
Jirat and Durlabpur. After investigation the char in dispute 
was released to them by the Collector's order of 15th November 
1903. The plaintiffs also preferred a similar application but 
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they failed to prove their title by a copy of the extract from the 
D (or intermediate) Register kept under the Land Registration 
Act, 1876 (Bengal Act. VII of 1876), and their application was 
. accordingly refused. The appellants were put in possession of 
the char the whole of which was considered to appertain to 
their estate No. 100. On the 6th, September 1904 the present 
suit was filed. The learned Subordinate Judge has dealt with 
the question of limitation in a most unsatisfactory manner, and 
we must confess ourselves unable to follow the reasoning by 
which he arrives at the conclusion that the suit is not barred. 
To begin with, he appears to think that the case is governed by 
Art. 120 of Schedule II to the Limitation Act, 1877. How that 
can possibly be, he does not explain. Such a suit for possession 
‘of immovable property must by the circumstances of the case 
fall either under Article 142 or Article 144. Here asthe plain- 
tiffs make no allegation of ever having been in possession or 
having been dispossessed it must be governed by Article 144, 
which fixes the period of 12 years as commencing from .the 
time when the possession of the defendant becomes adverse 
to the plaintiff. it was first argued for the respondents 
that from 1888 to 1894 the possession of Government was 
the possession of the Court of Wards and through them 
possession of the present plaintiffs We are aware of no 
authority for the proposition that the Government and the 
Court of Wards are in any sense identical, or that the Court 
of Wards can be regarded as merely a department of Govern- 
ment. The Court of Wards isastatutory body, and in this 
province, no doubt, the Board of Revenue is the Court of Wards. 
But that is not enough to make the possession of Government 
the possession of the plaintiffs by the Court of Wards. The 
distinction between the Collector in his official capacity and in 
the capacity of a manager under the Court of Wards was pointed 
out in the case of Chowdhree Sheoray Singh v. The Collector of 
Moradabad (1). That wasa suit to recover monies deposited 
by the Collector as an officer of the Court of Wards in the 
Government Treasury. It was held that the Government was 
not liable as a trustee by reason of the moneys having been 
deposited in the treasury by an officer of the Court of Wards, 
though that officer was in fact the Collector. In this case the 
Wards were represented by non-official managers and there was 
nothing to prevent a suit being instituted in their name against 


(1) (1870) 2 N. W. P. 879. 
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the Government, provided that the sanction of the Court of 
Wards was first obtained. 

For these reasons we think that the possession taken 
and held by the Government of the char, which, as we have 
stated, was an assertion of the title of Government to it as kas 
mehal, was adverse to the plaintiffs. 

It was next urged that the possession of Government did not 
in fact commence until 1894, when the cAar was first settled for 
5 years. This however is contrary to the evidence afforded by 
the three settlenrent reports (Exs. 11, 12 and 13) and the learned 
Subordinate Judge himself says in his judgment “It is 
admitted that tmsmedtately after the formation of the char in 
suit Government enclosed and surveyed it as a new accretion and 
took possession (of it) as a newly acquired property, and possess- 
ed it for some time, as khas mehal. It was subsequently tempo- 
rarily settled." There can be no doubt whatever that from 1889 
at least portions of the land were under cultivation by the 
utband: tenants of the Government. Itis certain that Govern- 
ment took possession at once on the reformation arid their 
possession must be taken as dating at the latest from 1889. 

The third contention for the respondents was that, when the 
char lands were released to appellants in 1902, their possession 
was that of the plaintiffs because the three mouzas were jointly 
held by the ro anna and 6 anna co-sharers. There is no reliable 
evidence on the record to show that these moüzas were so jointly 
held. These two estates No. 3989 and No. 100, the 10 anna and 
6 anna estates, have been in existence as separate .estates for 
over a century. It is conceded as regards the majority of 
mouzas they are entirely separate. We think that if plaintiffs 
allege that these three mouzas are in a different category, and 
continued to be held jointly when rest of mouzas were held 
separately, the burden was upon them to prove it. This they 
most certainly have not done. The release by Government to 
the appellants was of the entire 16 annas of the land in dispute, 
and at the same time the title of the appellants was pronounced 
good, while the application of the plaintiff was rejected. This 
was a clear assertion of the appellants’ exclusive right to posses- 
sion as against the plaintiffs, and there was nothing in the, 
circumstances of that release, which would prevent the possession 
of Government which had hitherto been adverse to the plaintiffs, 
from ceasing to be so when it became the possession of the 
appellants, It was next urged that the re-formation of the char 


Vor. Al.) HIGH COURT. 


in suit was gradual, and that portions of it may have appeared 
above water within 12 years: of the suit. If this were so, the 
burden of proving which portions of the land were of this 
' description would lie upon the plaintiffs [See Koomar Runajtt 
Singh v. Schoene Kilburn (1)], and hardly any attempt was made 
on their behalf to distinguish any portions of the char on that 
ground. Such attempt was certainly not successful. Lastly the 
learned pleader for the plaintiffs relied upon the purchase of 
certain putni rights by the plaintiffs’ manager in respect of this 
land. We are at a loss to see how this can in any way assist the 
plaintiffs: It appears from the sale certificate (Ex. 147), dated 
28th January 1889 that a putni taluk Lat Hatikanda, in Pergana 
Hatikanda, with an annual Government revenue of Rs. 865, the 
putnidar being one Beni Madhub Mozumdar, was brought to 
sale on 14th May 1887 under Regulation VIII of 1819 and 
purchased by Raj Kumar Sircar, the manager of the plaintiffs, 
-for a sum of Rs. lo. There is no evidence to show, when or by 
whom or in respect of what lands that patwz was created. There 
is nothing to show that it has any connection whatever with the 
lands in suit. 

To state then our conclusions on this part of the case, it 
is clearly established that the plaintiffs have never held possession 
actual'or constructive of any portion of the cZar in dispute 
since the reformation in 1888, that at least from 1889 the Govern- 
ment was in possession, adversely to the plaintiffs, until 1902, 
when they released the whole char to the appellants, and 
that from 1902 that adverse possession was continued by the 
appellants. The suit was not instituted until for more than 12 
years after adverse possession had commenced, nor was it 
instituted within 3 years from the date when the’youngest plain- 
tiff attained his majority. It is accordingly barred by limitation. 

In this view of the case it is unnecessary to discuss the ques- 
tion whether the plaintiffs have succeeded in proving their title. 
The appeal is allowed and the plaintiffs! suit dismissed with costs 
in both Courts. 

Appeal allowed ; suit dismissed. 


(1) (1879) 4 C. L. R. 390. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
ANNADA PROSAD BHATTACHARJEE 


v 


NIBARANI DASI.* 
Bengal Tenancy Act (VIII of 1885), Seos. 80, ol. (b), 32, ol, (a) — Enhancement — 
Decennial periods 


When & landlord applies for enhancement of rent of an occupancy raiyat 
under section 38, cl. (5), of the Bengal Tenancy Act, on the ground of rise in 
the average local -prices of staple food crops, the decennial periods taken as 
the basis of comparison under section 32, cl, (a), must be entirely distinct, and 
may not partially coincide. ` 


Appeals by the Plaintiff. 
Suits for enhancement of rent. 
The material facts and arguments appear from the judgment, 
Babu Harendra Krishna Mukerjee (for Babu Fadu Nath 
Kanjtlal) for the Appellant. 
No one appeared for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.—These are appeals on behalf of the plaintiff 
in an action for enhancement of rent of occupancy raiyats 
under section 30, clause (4), of the Bengal Tenancy Act, on the 
ground that there has been a rise in the average local prices of 
staple food crops during the currency of the present rent. The 
learned District Judge has calculated the enhanced rent on the 
basis of a comparison between the average prices during the 
decennial period 1897 to 1906 ‘with those during the decennial 
period 1888 to 1897. On behalf of the appellant it is argued 
that this mode of calculation is based upon an erroneous view: 
of the scope and effect of clause (a) of section 32 of the Act. That 
clause provides that where enhancement is claimed on account 
of a rise in prices, the Court shall compare the average prices 
during the decennial period immediately preceding the institu- 
tion of the suit with the average prices during such other 
decennial period as it may appear equitable and practicable to 
take for comparison. The learned vakil for the appellant con- 
tends that the two decennial periods mentioned ought to be 
entirely distinct and should not even partially overlap each other. 
In our opinion this contention is well-founded. No doubt, the 
language used in clause (a) of section 32, taken by itself, may 


* Appeals from Appellate Decrees Nos. 1459 and 1781 of 1908, against 
the decrees of F. Roe, Esq., District Judge, Hooghly, dated the 26th March 
1808, reversing that of Babu Harendra Lal Sinha, Munsiff, Hooghly, dated 
the 20th January 1908, 
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lend some apparent support to the contrary view taken by the 
learned District Judge that there is nothing to show that the 
two decennial periods may not partial coincide. From an 
examination of the other provisions of section 32, it is, however, 
fairly clear that this was not the’ intention of the Legislature. 
Clause (b) provides that the enhanced rent shall bear to the 
previous rent the same proportion as the average prices during 
the last decennial period bear to the average prices during the 
previous decennial period taken for purposes of comparison, 
provided that, in calculating this proportion, the average prices 
during the later period shall be reduced by one-third of their 
excess over the average prices during the earlier period. This 
provision makes it reasonably plain that the two decennial 
periods are intended to be entirely distinct. In fact, if the con- 
trary view were maintained, the comparison might become 
valueless as a basis for calculation, because, if it were permissible 
to allow the two decennial periods to overlap to the extent of 
one year, they might be made to overlap to the extent of nine 
years, in which event the object which the Legislature had in 
view would clearly be defeated. Inthe present case, the suit 
was ‘commenced in 1907; the decennial period immediately 
preceding the suit therefore covers the period 1897 to 1906, and 
the previous decennial period is from 1887 to 1896. But the 
learned District Judge appears to have compared- the prices 
during the decennial period 1897 to 1906 with those during 
_ the period 1888 to 1897, on the ground that the tenancy was 
created in 1897. In the view we take of the true scope of 
section 32, this was not permissible. 

The result, therefore, is that these appeals must be allowed, 
the judgments and decrees of the District Judge set aside, and 
the cases remanded to him in order that the enhancement to be 
allowed may be calculated on the basis of a comparison of the 
average prices during two distinct decennial periods as explained 
above. 

The appellant is entitled to his costs of this Court in both 
the appeals. 


B. M. Appeals allowed, 
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Before Mr. Fustice Cosfersa and Mr. S9 ustice d 
SHIB NATH DHAR 


v. i 
ANNODA PRASAD DHAR AND OTHERS.* 
Second appeal—Ront suit— Bengal Tenancy Aot, Seo, 153— Deoree in accordance 


with admission— Admission to be taken as a whole—Division of tenanoy— 
Dispossession from tenancy. 


A second appeal lies to the High Court in a case where the amount of rent 
decreed by the lower appellate Court is not that admitted by the tenant but 
some other amount. 

JYekejaio v. Nanda (1) distinguished. 

In decreeing a rent suit at the admitted rate, it is incumbent on the Court 
to accept the admissions of the tenant asa whole, regard being had to the 
question whether the land in the possession of the defendant is the same as it 
was when the tenancy was created. 

Where a tenant says he holds a certain quantity of land at a certain rental 
and the Court finds he isin possession of a lesser area, a decree for rent ata 
proportionately less amount is not a decree in accordance with the admission 
of the tenant. 


Appeal by the Defendant. 

Suit for rent. 

The material facts and arguments appear from the judgment. 
Babu Akhil Bandhu Guha for the Appellant. 

Babu Govinda Chandra Dey Roy for the Respondents. 

The following judgment was delivered : 


This is an appeal in a suit to recover arrears of rent at the 
rate of Rs. 7 as. 12 p. 4 per annum. 

The Court of first instance dismissed the suit and declined 
to decree the plaintiff’s claim at the rate admitted by the tenant 
defendant because the admission so made could not be construed 
into a liability to pay rent at the rate of Rs. 5 per annum. 

The District Judge on appeal has decreed the suit at the 
rate which he calls the admitted rate of Rs. 5 per annum, and 
he has deducted from that jamaasum of annas 6 which, he 
says, is the rent payable in respect of plot No. 2, as to which it 
has been found that there was no relationship of landlord and 
tenant between the parties. 

The tenant defendant appeals, and, on his behalf, it Has been © 
urged that the District Judge has wrongly read the written 

* Appeal from Appellate Decree No. 2197 of 1908, against the keliha 
of A. J, Chobzner, Esq., Additional District Judge of Mymeusingh, dated the 


8rd July 1908, modifying that of Babu Tarak Nath Bose, Officiating M unsiff, 
Netrakona, dated the 29th February 1908. 
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statement, and misapprehended the true effect of the admissions 
made by the tenant in that written statement ‘and his deposition. 

A preliminary objection has been raised on the part of the 
landlord plaintiff that no second appeal can be entertained in 
such a case as this, and reliance is placed on Wekejaze v. Nanda 
Dulal Bam£eja (1). 
^ In our opinion, that case is not an authority in the present 
circumstances. The District Judge has not merely given a 
decree at the rate admitted by the defendant, but he has deducted 
therefrom a certain sum, in respect of one of the plots, and held 
that the remaining land should bear a jama of Rs. 4 as. 10 which, 
on the face of it, is nota jama set up by the defendant. This 
therefore, is not the case of a decree. being passed in accordance 
with the admissions of the tenant: - 

After examination of the pleadings and the deposition of 
the defendant, it seems to us that. the District Judge is clearly 
.wrong in creating an artificial rental of Rs. 4 as. 10 ona single 
admission in the cross-examination of the defendant. The true 
admission, taken as-a whole, seems to have been that the defen- 
dant held.2 aras 6 katas and 14 powas of land at an annual 
rental of Rs. 5. It was found by the first Court that the defen- 
dant had been dispossessed of a certain portion of the land, and 
this finding is, apparently, not acquiesced in by the District Judge, 
for he has based his decision on other grounds. 

In decreeing a, rent suit at the admitted rate, it is incum- 
bent on the Court to accept the admissions of the tenant as a 
whole, regard being had to the question whether the land in the 
possession of the defendant is the same as it was when the 
tenancy was created. We think the decreé of the District 
Judge, based on a part of the explanation offered by the tenant, 
cannot be supported. 

The appeal is accordingly decreed ; the decree of the lower 
appellate Court is set aside, and that of the first Courts restored. 
The plaintiff's suit is dismissed. 

The parties will bear their own costs throughout. 


NOK B. - Appeal decreed. 
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Before Mr. Fustice Mookerjee and Mr. Y ustice Vincent. 
KAILASH CHANDRA DAS 


V, 


NITYANANDA DAS.* 
Partiton, suit for— Partition suit, scope of. - 

In a suit for partition of joint properties, all properties jointly owndd by 
all the parties must be included, Properties jointly owned by some of the 
parties and other persons not parties to the guit cannot be included, 

‘Radha Kanta Shaha v. Bipro Das Ray (Y) applied. 
Appeal by the Defendant. 


Suit for Partition, 


Babu Sarat Chandra Basak for the Appellant, 

Babus Nilmadhab Bose and Rajendra Chandra Guha for the 
Respondent. 

The facts are sufficiently set out in the judgment which was 
delivered by 

Mookerjee J.—In this appeal, which is directed against a 
preliminary decree in a suit for partition of joint properties, two 
objections have been urged on behalf of the appellant ; namely, 
first, that the Subordinate Judge ought not to have directed a 
partition till the plaintiff had included in the suit properties 
jointly owned by the plaintiff and the defendant as well as other 
parties ; secondly, that the appellant was prejudiced as he had not 
been allowed opportunity to adduce evidence. 

So far as the first of these contentions is concerned, we- may 
observe that it is opposed to a series of decisions of this Court 
amongst which reference may be made to those of Radha Kanta 
Shaha v. Bifro Das Roy (1) and Jogendra Chandra Shaha Chow- 
dhury v. Sris Chandra Shaha Chowdhury (2). These cases lay down 
the proposition that a suit for partition of a portion of a joint 
‘estate is maintainable when such portion is the only property 
held jointly by the plaintiffs and defendants, although the defen- 
dants may be jointly interested -with persons other than the 
plaintiffs in the remaining portion of the estate. This is merely 
a recognition of the elementary principle that a suit for partition 
properly framed, does not include within its scope a property in 
which some only of the parties are interested as owners. No 
reasons have been assigned why we should depart from this 


hut from Original Decree No. 346 of 1907, against the decree of Babu 
pus Sen, Subordinate Judge, Dacca, dated the 18th July 1907. 
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reasonable and.well-settled rule. The contention of the appel- 
lant, therefore, that this suit should not proceed till the plaintiff 
included within its scope that portion’ of the dwelling-house 
which is owned jointly by the plaintiff, the defendant and other 
co-sharers not parties to this litigation, cannot be supported. 

In support of the second ground, it was urged that the 
defendant was not allowed sufficient opportunity to establish by 
evidence that there was an arrangement between the parties by 
‘reason of which no portion of the dwelling-house could be 
partitioned except in the presence of all the parties interested 
therein. Our attention was invited to the fifth paragraph of the 
written statement in support of this objection. But it is quite 
clear from the issues raised in the suit that the question now 
suggested is not covered by any of them, and we are not pre- 
pared to believe that the question was seriously raised in the 
Court below. In fact from an examination of the fifth paragraph 
of the written statement it does not appear that there was any 
such agreement as would be binding and conclusive between 
the parties. It is therefore too late for the appellant now to take 
this objection. We may add that besides this matter of the 
alleged agreement, it is not explained for what other purpose 
evidence was required before the preliminary decree was made. 
'The mere suggestion that evidence, if adduced, might have been 
of some use, is not sufficient to justify the interference of this 
Court. The second point also therefore fails. : 

-~ We observe that many other grounds were taken in the 
memorandum of appeal, but none of these has been pressed. 
'The appeal therefore fails and must be dismissed with costs. 


B. M. Appeal dismissed. 





- Before Mr. Fustice Holmwood and Mr. Fustice Chatterjee. 
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MOHARAJ LAL AND OTHERS.* 


Suit for possbssion— Certificate sale, not challenged—Seoratary of State, if 
g ~ meoessary party. ' 

“The Secretary of State is not a necessary party to a suit where the plaintiff 
does not want to have a certificate and the sale thereunder set aside, but brings 
his suit for the: recovery of possession of the property treating the sale asa 
nullity and he is indifferent whether the sale stands or not. , 


f 


-7 æ Appeal from Original Decree No. 458 of 1908, against a decision of Babu 
Uma Nath Ghosal, Subordinate Judge, Gaya, dated the 218t May 1908. 
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Gobinda Ohandra v. Hemanta Kumari (1) distinguished, 
Moti Lal v. Karrabuldin (2) followed, 
Appeal by the Plaintiff. 
Suit for recovery of possession. 
The material facts and arguments appear from the judgment. 
Babus Umakah Mukherji and Baldeo Narayan Singh for the 
Appellant. 
Babus Mahendra Nath Roy, Lachm: Narayan Sinha and 
Kulwant Sahay for the Respondents. 
The following judgment was delivered : 


This is an appeal from a judgment and decree of the Subor- 
dinate Judge of Gaya who holding that the Secretary of State 
was a necessary party to a suit for recovery of possession of 
property on the ground that a' certificate and a sale under it 
had in no way affected the plaintiff's rights being ab initio null 
and void dismissed the suit. 

The appellant maintained and still maintains that so long 
as he does not seek to set aside the decree or the sale but merely 
for a declaration that his title and possession are not affected 
by the decree and the sale, he is entitled to sue without making 
the Secretary of State a party to the suit. 

It is argued that the Ruling in the case of Gobinda Chandra 
Shaha v. Hemanta Kumari Debs (1), does not apply to this case. 
It appears to us that the plaintiff does not seek to set aside the 
sale and if it 1s a matter of indifference to him whether. the 


, decree stands or not then that ruling does not apply. . 


Then as regards the distinction which the learned Subordi- 
nate Judge has drawn in the case of Mott Lal v. Karrabulatn (2), 
where their Lordships of the “Privy Council observe that 
“between setting aside a sale and holding that the plaintiff's 
rights are not affected by it there isa wide difference," the 
learned Subordinate Judge appears to think that this observation 
only applies to a question of limitation ; but if he had gonea 
little further and considered how that limitation arises, he would 
have found out that the observation of their Lordships would 
have been meaningless unless the plaintiff could bring such a 
suit as this and could avail himself of his 12 years’ limitation; : 
for if a question of execution is necessarily involved in a case of 
this kind then section 244 would always come in as a bar. The 
observation of their Lordships seems to point to the conclusion 
that such a suit as this can lie provided the plaintiff takes the 


(1) (1903) I, L, B. 81 Cale, 159.. (3) (1897) L L, B, 26 Calc, 179. 
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risk of losing his case if the Court finds that he cannot get relief 
without setting aside the decree and the sale. 

We think that the order of the Subordinate Judge was not 
justified and we accordingly set aside his judgment and decree 
and direct that a fresh hearing be had on the basis that the 
plaintiff is suing merely for a declaration that his rights are not 
affected by anything thatis done under the certificate and for 
recovery of possession. 

In the circumstances the plaintiff appellant is not entitled to 
any costs in this Court ; but we direct that the Court-fee paid 
for the purposes of this appeal be refunded to him. 


N. E. B. Appeal allowed ; case remandea. 


PRIVY COUNCIL. 





Present: Lord Macnaghten, Lord Collins, Sir Arthur Wilson 
and Mr. Ameer Als. 
UDAI RAJ SINGH AND OTHERS 
" 
RAJA BHAGWAN BAKHSH SINGH AND OTHERS. 
[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or OUDH.] 


Oudh Estates Aot (I of 1860), Boos. 13, 18 and 17—Inmovable Property— 


Gift inter vivos — Ambiguous instrument— Construction, 


Immovable property in Oudh is not transferable by gift inter vicos other- 
wise than by a registered deed, There is no contradiction in seotions 16 and 
13 of the Oudh Estates Act, anda giftin contravention of section 16 is not 
valid in case the object of the gift is exempt from the operation of section 13, 
and the gift, therefore, is subject to the addittlonal fetter imposed by that 
section; and a deed of gift must be registered as required by section 17 of 
that Act. 
^ ‘In ascertaining the meaning and effeot of an instrument, dated the 5th 
of May 1887, which was neither very clear nor altogether intelligible, their 
Lordships looked at the matter broadly and agreed with the lower Appellate 
Gourt in holding that it was testamentary and could not be construed as a 
gift inter viros, 

Appeal by special leave from a judgment and decree of the 
Court of the Judicial Commissioner of Oudh, (November 27, 1906) 
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L 0. affirming ajudgment and decree of the Court of the Subordinate 
1910, Judge of Lucknow (March 29, 1905). 

Udai Itaj Singh The questions for decision were (1) the validity of the 

y. 


Kaji ane transfer of an estate by an oral gift under the Oudh Estates Act 
Bakhsh Singh, (I of 1869), and (2) the proper construction of a document dated 
as the 5th May, 1887, and executed by one Raja Madho Singh. 

The matter in dispute was the right of succession to the- 
Amethi Taluga, in the Sultanpur District of the Province of 
Oudh. The said Raja Madho Singh was the Taluqdar. His 
name was entered in Lists I and II prepared under the provisions 
of section 8 of Act I of 1869. - 

The facts are sufficiently stated in the judgment of their 
Lordships. 

Str Robert Finlay, E. C. and Mr. G. E. A. Ross for the 

Appellants. As Act I of 1869 is not expressly repealed by Act 
IV of 1882, section 123 of the latter Act is not applicable. See 
section 2 (a) of Act IV of 1882. Sections I3 and 16 of Act I of 
1869, read together, require an instrument in writing to transfer 

" immovable property by gift i»fer vivos in the case of persons, 
who do not come within the privileged class mentioned in sec- 
tion I3. Here Lachhman Singh was a privileged person within the 
meaning of that section, and the transfer of the estate to him 
in 1886 was valid : Compendium of Oudh Taluqdari Law, by 
J. G. W. Sykes, Ed. 1886, pp. 263, 264 and 265; Hurfurshad 
v. Sheo Dyal (1) and Thakur Shere Bahadur Singh v. Thaku- 
rant Dario Kuar (2). Reference was also made to sections II, 
I2, 14, 15, 17, I8 and 22 of Act I of 1869, and Thakurani 
Chhabra; Kunwar v. Babu Gopal Lal (3). 

[SIR ARTHAR WILSON : This Board has considered section 14 
of Act I of 1869]. 

Str Robert Finlay—Sections 13 and 14 of that Act were con- 
sidered in Thakurani Balraj Kunwar v. Rae Jagatpal Singh (4) 
but the point now raised was not decided there. 

As regards the meaning and effect of the document of May 
5, 1887, the document should be read asa whole; Lalit Mohan. 
Singh Roy v. Chukkun Lal Roy (5), Musammat Surajmant v. 
Rab: Nath Ojha (6) and Pallikelagatha Marcar v. Sigg (7). 
That deed operated as a gift inter vivos particularly having regard 
to the concluding part of clause 6in it. If the appellants are 


1) (1876) L. R. 8 I. A, 259, 277. 4) (1904) L. R. 81 I. A. 182. 

B 1877) I, L. R, 8 Oale, 645, 651. 5 1197) L. B. 21 I, A, 76. 

8) (1906) 9 Oudh cases, 118. 8) (1907) L. R. 86 1. A. 17. 
(7) (1880) L. B. 7 I. A. 38. 
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right in their contention, the other questions do not arise, and 
the appeal must be allowed. 

Mr. DeGruyther, K. C., (Mr. M. Nehru and Mr. B. Dube 
with him), for the first respondent: The appellants claim as 
heirs of Lachhman Singh, and it is for them to establish, in 
order to succeed, that he at one time or another had an absolute 
estate of inheritance: Narindar Bahadur Singh v. Achal Ram (1). 
The evidence shows that he never enjoyed such an estate. 

Immovable property in Oudh is not transferable by an oral 
gift. A registered deed is necessary for that purpose. The last 
paragraph of section 13 of Act lof 1869 adds a further condi- 
tion to those laid down in sections 16 and 17 of that Act. These 
sections are not contradictory. Act I of 1869 governs the case, and 
an oral gift is void under it. But if itis contended that that Act does 
not apply here, the Transfer of Property Act (IV of 1882) must 
govern the case and an oral gift is void under section 123 of that 
Act. The other side relies upon Aurpurshad v. Sheo Dyal (2) 
and Thakur Shere Bahadur Singh v. Thakurani Dario Kuar (3), 
but the deeds there were executed prior to the passing of Act 1 
of 1869. 

The lower Courts were right in holding that the deed of 
May 5, 1887, was of a testamentary character, and did not 
operate as a deed of gift inter vivos. The Registrar treated it 
as a will by entering itin Register No. 3. If it had been a deed, 
it would have been entered in Register No. 2 under the Indian 
Registration Act. Fanindra Deb Ratkat v. Rajeshwar Das (4), 
Thakur Ishri Singh v. Baldeo Singh (5) and Act I of 1869, 
section 22 (4) and (5) were referred to. 

Sir Robert Finlay, K. C., replied. 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—This is an appeal from the Court of 
the Judicial Commissioner of Oudh affirming a decree of the 
Subordinate Judge of Lucknow. 

The matter in controversy is the right of succession to the 
Amethi Taluqa in the Sultanpur District of the Province of 
Oudh, formerly the property of Raja Madho Singh deceased, 
whose name appears in Lists I and II mentioned in section 8 
of the Oudh Estates Act (Act I of 1869). 

Madho Singh died on the 24th of August, 1891. Under 
his will dated the 1st of May, 1891, the respondent Bhagwan 


(1) (1898) L. R. 20 I. A. 77. (8) (1877) I. D. R, 8 Dale, 615, 651, 
(2) (1876) L. R, 8 L A. 959, 277. (4) (1884 L R. 11 I. A. 79, 
(5) (1884) L R. I2 I. A. 185. 
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Bakhsh Singh has been in possession ever since Madho 
Singh’s death. 

The respondent’s title is challenged by the first appellant 
Babu Udai Raj Singh, representing the late plaintiff Gur 
Bakhsh Singh. 

The claimant Gur Bakhsh Singh deduced his title from one 
Lal Lachhman Singh who was adopted by Madho Singh but 
died on the 12th of April, 1891, in the lifetime of his adoptive 
father. His case was that Madho Singh in his lifetime made 
over the estate to Lachhman Singh in one or other of two ways. 
Hither by a verbal gift to be inferred from Madho Singh’s 
conduct and the circumstances of the case or by a registered 
instrument which is dated the sth of May, 1887, and was intend- 
ed, it is said, to take effect as an immediate transfer. 

The cause of action as alleged by the claimant accrued on 
the death of Madho Singh’s widow, Lachhman Singh’s adoptive 
mother, on the 17th of December, 1893. But the suit was not 
instituted until the 22nd of August, 1903. 

At the trial there was a great mass of evidence on issues 
not material on this appeal. 

The appeal, which was allowed by special leave, is confined 
to two questions : 

I. Is immovable property in Oudh transferable by gift 
inter vivos otherwise than by a registered deed ? 

2. What is the meaning and effect of the instrument 
dated the sth of May, 1887? 

The Subordinate Judge, though he rejected as untrust- 
worthy the testimony of a large body of witnesses who deposed 
to the fact of a verbal gift, thought that there must have been a 
gift of that sort, but he held the gift invalid having regard to 
the provisions of the Act of 1869. The Court of the Judicial 
Commissioner declined to go into the question of a verbal gift, 
holding that no transfer by way of gift could be effected other- 
wise than by a registered deed. 

The point istoo clear for argument. Section 16 of the 
Act of 1869 enacts that no transfer—a term which is defined in 
the Act as" an alienation futer vivos "—made by a Taluqdar, 
shall be valid unless made by an instrument in writing and 
attested by two or more witnesses. Section 17 requires, asa 
condition of the validity of a deed of gift, registration within 
ope month from the date of the execution of the instrument. It 
was suggested in the course of the argument that this provision 
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does not apply to a gift to a person in the position of an 
adopted son because section 13, which is to be found in the 
preceding chapter of the Act headed “Powers of Taluqdars 
and Grantees to transfer and bequeath," enacts that no Taluqdar 
shall have power to give his estate to a person not being a 
member of a designated class (which includes an adopted son), 
except by an instrument executed not less than three months 
before the death of the donor and attested and registered as 
therein mentioned. It is difficult to discover any contradiction 
in these sections or to understand how it can be argued that a 
gift in contravention of section I6 may be valid in case the 
object of the gift is exempt from the operation of section 13, 
and the gift therefore is not subject to the additional fetter 
imposed by that section. 

The question as to the meaning and effect of the deed of 
the sth of May, 1887, is rather more difficult. 

The circumstances which led upto the execution of that 
instrument are as follows : 

On the ist of June 1878 by a registered deed of that date, 
Madho Singh made over the Amethi Taluqa with the exception 
of certain Muafi villages and certain villages dedicated to the 
endowment of a temple at Benares to one Sarabjit Singh subject 
to certain conditions and provisions. 

On the 26th of May, 1883, Madho Singh executed a will 
stating that he had adopted Lachhman Singh and giving him 
the entire Taluqa but making provision for the event of his 
leaving a natural born son. 

On the 29th of May, 1883, Sarabjit Singh executed a regis- 
tered deed stating that he had relinquished the property and all 
proprietary rights acquired by him under the deed of gift of 
the 1st of June, 1878, in favour of Madho Singh and declaring 
that the adoption of Lachhman Singh had been made at his 
instance. 

On the 28th of April, 1886, Madho Singh effected mutation 
of names in respect of the Amethi Taluga (except the Muafi 
villages and the villages dedicated to the endowment of the 
temple at Benares) in favour of Lachhman Singh on an appli. 
cation, which stated that if Lachhman Singh’s connection with 
the estate should be severed during Madho Singh’s lifetime then 
the whole estate would revert to him. Mutation of names in 
the case of the Muafi villages followed on a supplementary 
application by Madho Singh. 
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On the sth of May, 1887, Madho Singh executed the instru- 
ment which has given rise to the present question. The docu- 
ment js not very clear, nor is it altogether intelligible. In the 
last paragraph Madho Singh declares that he had written the 
deed “by way of a deed of adoption and codicil to a will in 
order to amend and rectify the deed of 26th of May, 1883, by 
adding some necessary provisions to it." The deed in the main 
is clearly testamentary in its character, but there are two 
paragraphs which gave some colour to the plaintiffs claim. The 
first five paragraphs have no material bearing on the present 
question. Paragraph 6 begins by stating that he (Madho Singh) 
had had the instrument of the rst of June, 1878, which he had 
executed in favour of Sarabjit Singh, cancelled and destroyed 
with the consent of Sarabjit Singh, and Sarabjit Singh had 
again put him in possession of the estate. Madho Singh then 
declares that, after getting possession he had made over the 
whole of the said property to his adopted son, and had absolutely 
and unconditionally relinquished all rights and proprietorship, 
as well as ceased interference with the property, and he con- 
cludes the paragraph by saying, "therefore neither Sarabjit 


Singh himself nor his representatives have any right left to 


make a claim under the deed of 1st. of June 1878." In Clause 
8, Madho Singh describes Lachhman Singh as "i my adopted son, 
and donee and legatee under the deed dated 26th of May, 1883, 
as well as under this deed. . . . . , in respect of all 
my movable and immovable property which has already been 
acquired, or which may be acquired hereafter during my lifetime 
or which may come to me by inheritance or to which I may 
become entitled." 

Madho Singh's object in putting on record the statement 
contained in paragraph 6, probably was to make the position of 
Lachhman Singh secure against the interference of certain 
relatives with whom, it is said, he had a blood feud, one of whom 
might possibly claim under Sarabjit Singh. Paragraph 8 carries 


the matter no further. In styling Lachhman Singh " donee," 


the document refers simply to what was given to him by the 
will and codicil, 

Looking at the matter broadly their Lordships agree with 
the learned Judges in the Court of the Judicial Commissioner 
in holding that the instrument of the sth of May, 1887, was 
testamentary and cannot be construed as a deed of gift 
inter vivos. 


Vou. XI.] PRIVY COUNCIL. 


Their Lordships will therefore humbly advise His Majesty 
that the appeal must be dismissed. 

The appellants will pay the costs of the appeal. 

Messrs. Barrow, Rogers and | Nevill.—Solicitors for the 
Appellants ; 

Messrs. Ranken Fora, Ford and Chester.—Solicitors for the 
first Respondent : 
Ji M. P. Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Fustice Mookeijee and Mr. Fustice Vincent. 
ALAUL HUQ 


v 


SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Land acquisition—Compensation— Faluation— Market salue— Future utility — 
Front and back lands, 


In valuing land which has been taken for public purposes under the Land 
Acquisition Act, the first and most favourable principle of compensation is to 
enquire what is the market value of the property, not according to its present 
disposition but laid ont in the most lucrative and advantageous way in which 
the owner could dispose of it, The most lucrative and advantageous way is to 
pe determined with reference to its future utility ; but it must not be entirely 
conjectural. 

Prem Ohand v. The Collector of Calcutta (1), Rajendra Nath v. Secretary 
of State (2), Fink v. Secretary of State (3), In re Dorabji Oursetji (4, Trustees 
of Bombay v. Karsondas (b), In re Dhunjibhoy Bomanji (6), Collector of Poona 
v. Kashinath (7), Munji Khetsay (8) and Secretary of State for Foreign. Affairs 
v. Charlesworth Putling (9) referred to, 

There is no hard and fast rule that the back land i8 to be valued at half 
the front land, Government of Bombay v. Karim Tar Mahomed (10) followed. 


In the circunistances of this case, the back land was valued at one-fifth 
the front land. 
Appeal by the Claimant. 
Proceeding under the Land Acquisition Act. 


* Appeal from Original Decree No, 67 of 1907, against the decree of 
O. P. Beachcroft, Esq., Special Land Acquisition Judge of 24-Perganas. 


(1) 11876) 1. L. R 2 Cale 108. (6) (1907) 10 Bom, L. H. 701, 

(2 (1904) I. L. R. 32 Cale, 343 (7) (1886 I. L. B. 10 Rom, 585, 

(8) (1907) I L. B. $4 Oalc. 599. (8) (1890) I. L. R. 15 Bom 279. 

(4) (1907) 10 Bom. L. R, 675. (9) (1901) App. Cas 373, L B. 28, 

(5) (1903) I. L R. 33 Bom. 28, I. A. 121, I. L R. 26 Bom. 1. 
10 Bom L. R. 688. (10) (1908) I. L R 33 Bom, 825, 
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The facts and arguments appear sufficiently from the judgment. 

Babus Umakah Mukerjee, Ram Chunder Mozumdar and 
Girija Prasanna Roy Chowdhry for the Appellant. 

Babus Ram Charan Mitra, Sits Chandra Chowdhry and 
Lalnohun Gangooly for the Respondent, 

The judgment of the Court was delivered by 

Mookerjee J.—This appeal is directed against an award made 
by the Special Land Acquisition Judge of the 24-Perganahs in a 
proceeding under the Land Acquisition Act. The land acquired is 
situated in Chetla in the Suburbs of Calcutta and covers an area 
of 6 cottahs 10 chitaks and 17 square feet. The Collector valued 
the land at Rs. 600 per cottah. The claimant, who is the appel- 
lant before this Court, was dissatisfied with this valuation, and 
obtained a reference to the District Judge before whom he 
claimed Rs. 1,200 a cottah. The District Judge, however, accept- 
ed the valuation made by the Collector. 

The claimant has now appealed to this Court, and on his 
behalf the decision of the District Judge has been assailed on two 
grounds, namely, “rst, that the land ought to have been valued 
at Rs. 1,200 a cottah, and second/y, that the amount which has 
been awarded as damages for severance and injurious affection 
of the other lands of the claimant is inadequate. 

So far as the second question is concerned, it does not 
require minute examination. The Collector awarded Rs. 175 
as damages for severance and injurious affection, and this has 
been accepted by the District Judge. No reasons are assigned 
either by the Collector or by the District Judge for his conclusion. 
At the same time, the claimant has not been able to place any 
materials before this Court which would justify a higher valua- 
tion. It is faintly suggested that the other land of the claimant 
has been injuriously affected, and no doubt that has been so to 
some extent. But the materials on which the damages ought to 
be calculated have not been laid before us, and, as a consequence, 
we do not know to what precise extent the claimant has been 
damnified by the acquisition. We are therefore not in a position 
to disturb the award in this respect. 

We shall now turn to an examination of the first ground, 
for the substantial question in the appeal relates to the valuation 
of the land acquired. The land is situated in front of the Chetla 
Bazar and is in the occupation of a tenant Girish Chandra Bose 
who has apparently held it for over 40 years. The lease under 
which he holds the land at present, was granted to him on the 
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20th July 1905, for a period of seven years and at an annual 
rental of Rs. 195. The prior lease granted to him on the 3oth 
November 1884, was at an annual rental of Rs. 63 and was also 
fora term of seven years. The evidence shows, however, that 
upon the expiry of the lease of 1884, the rent was enhanced to 
Rs. 120 a year which continued till 1905. It appears, therefore, 
that the land which was held in 1884 on a rental of Rs. 63, was 
held in 1891 at Rs. 120, and, since 1905, has been held at Rs. 195. 
The learned District Judge has accepted as the basis of his 
calculation the present rental of the land acquired. He has held 
that if 20 years purchase be allowed on the present annual 
rent under the lease, the valuation comes to Rs, 3,900, so that 
if two per cent. is deducted for collection charges the net award 
ought to be Rs. 3,822, whereas the Collector has given Rs. 3,825. 
Before this Court it has been argued on behalf of the claimant 
that the award made by the District Judge is erroneous. It 
has been pointed out in the first place that no allowance has been 
made for possible increase of rent, and in this connection, our 
attention has been invited to the circumstance that from 1884 
to 1905 the rent has considerably increased. It has also been 
argued that 20 years purchase is too low a basis for calculation. 
It has further been suggested that the valuation as made by the 
District Judge is in respect of the landlord's interest only and 
that no allowance has been made for the tenant's interest or for 
the landlord’s reversion. It has finally been contended that the 
proper basis on which the land ought to be valued is the use 
to which the land might have been put by the claimant if it had 
not been acquired. In support of this argument, it has been 
pointed out that the land on the other side of the road is used 
for the purpose of godowns and that the rent obtainable from 
those lands shows that the value of the land acquired is at 
least 2,000 Rs. a cottah. The learned Vakil for the appellant 
has on this basis suggested that the land now in dispute should 
be valued at Rs. 2,000, so far as the front portion is concerned, 
and at one-half of the above rate, so far as the back portion 
js concerned, 

There can be no question that in valuing land which has 
been taken for public purposes under the Land Acquisition 
Act, the fairest and most favourable principle of compensation 
is to enquire what is the market value of the property, not 
according to its present disposition but laid out in the most 
lucrative and advantageous way in which the owner could dispose 
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of it. This principle was recognised by this Court so far back 
as 1876 in the case of frem Chand Burral v. The Collector of 
Calcutta (1). With reference to this decision it may be pointed 
out that the most lucrative and advantageous way in which the 
owner can dispose of the land 1s to be determined with reference 
to its future utility, but it must not be entirely conjectural. As 
was observed in the case of Rajendra Nath Banerjee v. Secretary 
of State (2) future utility is a thing that people have an eye to 
in buying land and the market price of the land is affected by 
it; such future utility must, however, be estimated by prudent 
business calculations and not by mere speculation and imprac- 
tical imagination. See also Fink v. Secretary of State for India (3). 
The same principle has also been adopted by the Bombay High 
Court in Zz re Dorabj: Cursetyi Shroff (4), Trustees of Bombay v. 
Karsondas (5), fn re Dhanjtbhoy Bomanji (6), Collector of Poona 
v. Kashinath (7) and in. Munji Khetsey (8). In the last case it 
was pointed out that in the neighbourhood of a town where 
building was going on, it would be unfair to assess the value of 
land upon its present income if there is a fair probability of the 
owner being able, owing to its situation, to sell or lease the land 
for building purposes. Substantially the same principle was 
recognized by the Judicial Committee in Secretary of State for 
Foreign Affairs v. Charlesworth Pulling (9). If now these prin- 
ciples are applied to the case before us, what is the result? It is 
pointed out that there is a row of godowns across the road and 
immediately opposite to the acquired land. There are also two 
godowns in a portion of the land acquired. The income derivable 
from these godowns after allowance is made for the cost of their erec- 
tion, indicatesthat the value of the land would be about Rs. 2,000 
per cottah. This result, it is worthy of note, is obtained after 
very liberal deductions are allowed ; for instance, as the learned 
District Judge points oħt in his judgment, this figure is obtained 
after 10 per cent. of the gross income has been deducted for vacan- 
cies, 10 per cent. for repairs, and 19} per cent. for Municipal rates, 
After all these deductions have been allowed, the valuation at 20 
years purchase comes to about Rs. 8,000 for 4 cottahs of land, 
which shows that the value of each cottah is approximately 


1) (1876) I. L. B. 2 Calo. 103. (8) (1907) I. L. R. 84 Cale, 599 
2) (1904) I. L. R. 82 Calo. 843. (4) (i307) 1 10 Bom. L. R. 676 . 
6) (1908) 10 Bom. L. B. 688, I. L. R. 88 


6j (1907) 10 Bom  L, B, 701, 


(9) (1901) hop O as. 973, L. R. 28 I, A, 12). I. L, R. 26 Bom. l, 
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Rs. 2,000. Here, however, one circumstance must not be over- 
looked. No doubt if new godowns were erected on the front por- 
tion of the land acquired, they would not necessarily fetch the 
same rental as the old godowns across the road; new godowns 
would probably would have to be let out at lower rates than 
old' godowns where shops have been already established. Another 
element also has to be taken into consideration, namely, the 
possible effect of the establishment of additional godowns in the 
locality in the way of lowering the rent to some extent. These 
considerations, however, do not affect the present case, as a 
liberal margin has been left by the District Judge in arriving 
t the conclusion that the land ought to be valued at Rs. 2,000 
on the basis of the rent derivable from the godowns. We, 
therefore, accept the contention of the claimant that the front 
portion of the land acquired, should be valued at Rs. 2,000 per 
cottah. But this necessarily leads to the two important questions, 
as to the extent of the front land, and the mode of valuation of 
the back land. It is not disputed on behalf of the appellant 
that this basis of calculation is applicable only to the front portion 
to a depth of 164 feet as in the case of godowns situated on the 
opposite side of the road. Now as the frontage of the land is 
stated to be 75 feet, the portion upon which the hypothetical 
godowns could be built, would cover an area of 1j cottah. There 
would thus still remain in the back an area of 4 cottas and 
I4 chitaks. How is this portion to be valued ? It was suggested 
on behalf of the appellant that this portion ought to be valued 
at half the rate allowed for the front portion. In our opinion 
this is an unfair estimate. As observed in the case of Govern- 
ment af Bombay v. Karim Tar Mahomed (1), it cannot be taken 
as a hard and fast rule that back land must be worth half the 
frontage land. The specially high value of the front portion in 
the present case is due to the possibility of the erection of 
godowns which might be let out at a very profitable rate of rent. 
The back portion evidently cannot be used for any such excep- 
tionally advantageous purpose. But, although there are no materials 
on the record on which we can say with absolute precision what 
ought to be taken as a fair value for the back land, itis manifest 
that if the front portion is valued at Rs. 2,000 a cottah, the 
award which has been made by the District Judge for the whole is 
insufficient ; because if Rs. 2,000 is allowed for the front portion 


(1) (1908) I. L. R. 88 Bom. 325, 10 Bom, L. R. 680. 
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of 1} cottah, the remainder according to the award works 
out at about Rs. 65 per cottah, and there can be no possible 
doubt that Rs. 65 for the back land is too low a rate. Upon the 
materials before us, we are of opinion that if the front portion is 
valued at Rs. 2,000 a cottah the back portion should be valued at 
not lower than one-fifth of that rate, namely Rs. 400 a cottah. 
If this is done, the total value works out to Rs. 5,450 which gives 
approximately a rate of Rs. 820 per cottah. In our opinion the 
claimant is entitled to an award at this rate. 

We may add that our conclusion is confirmed by other con- 
siderations, for the case may be examined from other;points of view 
tosome of which we shall now refer. The present rental of the land 
is Rs. 195 per year. If we assume that the rent will never vary, 
in other words that the maximum possible rent has been reached, 
and if the claimant is awarded a sum which, if invested in 
Government Security, would bring him that income, he will 
require Rs. 5,570, which would work out at the rate of Rs. 840 
a cottah ; and, at the present depreciated value of Government 
Securities, the rate would be somewhat lower. A somewhat 
higher rate is reached if we turn our attention to a document 
which was produced in the Court below on behalf of the Secre- 
tary of State, namely, the estimate prepared on the 5th Novem- 
ber 1903 with a view to the possible acquisition of this land. 
There the rate was assumed to be Rs 600 a cottah. The rent 
payable to the landlord at the time was Rs. 120 a year, that is to 
say, the estimated value of a cottah at that time was five times 
the annual rental for the whole land. If we assume that the 
same proportion is applicable now, the rate would work out 
at Rs. 975 a cottab. This however obviously is too high a rate, 
for as is pointed out on behalf of the respondent, the estimate 
of Rs. 600 a cottah may legitimately be assumed to have 
included at least a fair allowance for the prospective rise in the 
rental. lf so, it would not be fair to adopt the proportion 
indicated by the estimate of 1903, as applicable without any 
deduction to the present circumstances. But if we assume that 
the estimate of 1903 included allowance for a possible rise of 
rental by, say 25 per cent. that is, is taken to have been based 
on a possible rental of Rs. 150, the proportion would be four to 
one, instead of five to one, and, if we take that proportion as 
the basis of calculation upon the present actual rental, the rate 
works out at Rs. 780 acottah. Let us next take another possible 
point of view from which the case may be considered. The 
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present rental is, as we have already stated, Rs. 195. The rent 
increased from Rs. 63 to Rs. 120 in 7 years, and from Rs. 120 to 
195 in 14 years, For the first period, this increase works out 
at Rs. 8 a year, and, for the second period, at the rate of Rs. 5 
a year. We have, therefore, some basis upon which to form an 
estimate of the possible rise of rental in the immediate future. 
If we take the rate at which rent has increased during the last 
period of 14 years and consider the possible rental during the 
next 21 years, the rental payable during the seven years termi- 
nating the period of 21 years wil be Rs. 265; and if we take 
the average of the rental for the 21 years, it would work out at 
the rate of Rs. 230. If we capitalise this rental of Rs. 230 at 
25 years purchase, it works out at Rs. 885 acottah; on the 
other hand, at 20 years purchase, it works out at Rs. 708 a 
cottah. But, if we accept the present rental, allow for no 
possible increase, and work it out at 25 years purchase, we 
obtain an intermediate result, namely, Rs. 736 a cottah. All 
these figures indicate that the rate at which the award has been 
made by the District Judge is too low and the error which 
vitiates his judgment is that he does not make any allowance for 
possible increase in the present rental which has been fixed by 
the lease for a term of seven years only. But when regard is 
had to the purpose for which the land could in ordinary course 
be used, as also to the fact that the land in the neighbourhood 
has been increasing in value, there can be no question that some 
allowance ought to be made for possible increase in the rental 
‘nthe near future. Upon all these grounds, we hold that the 
award made by the District Judge must be varied, and the land 
acquired valued at Rs. 820 a cottah, for the area now ascertained 
on measurement. Subject to this variation, the award will be 
confirmed. 

So far as the costs are concerned, we direct that each party 
do pay and receive costs, both here and below according to his 
failure and success in this Court ; we assess the hearing fee 
at Rs. 150. 

Claimant No. 4 who is one of the respondents in this appeal 
will neither pay nor receive any costs. 

A. T. M. Decree varied, 
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Before Mr. Fustice Holmwood and Mr. Fustice Chatterjee. 
CHAIRMAN, MUNICIPAL BOARD, CHAPRA 


CIVIL. 

— Vv. 

ga BASUDEO NARAIN SINGH." 
February, 1, 


nas Bengal Municipal Aot (III of 1884, B. C.), Sec. 118—Jurisdiotion— Municipal 
asseasment—Fresh assessment~—Civil Court's power to revise and correct 
valuation. 

The Civil Qourt has no jurisdiction to deolde the correctness or otherwise 
of the amount of assessment made by a Municipality. It can only interfere 
when the asscssment is uira vires. 

Where a Municipality have the power to make a fresh assessment every 
three years and merely raise the valuation, the Civil Court bas no power to 
revise the valuation but is bound to accept it as conclusive. 

Manessur Dass v. The Collector and Municipal Commissioners of Chapva (1) 
followed. 


Naradi Chandra Pal v. Purnananda Saha (2) and Kameshwar Pershad 
v. The Chairman of the Bhabua Municipality (3) distinguished. 


Appeal by the Defendant. 

Suit by a rate-payer to have his Municipal assessment 
reduced. 

The facts of the case appear sufficiently from the judgment. 

Babu Ram Charan Mitra for the Appellant. 


Babus Umakali Mukerjee and Akshaya Kumar Banerjee for 
the Respondent. 


The judgment of the Court was delivered by 


Holmwood J.—This is a second appeal from the judgment and 
decree of the Subordinate Judge of Chapra who, reversing the 
decision of the Munsiff in a suit by a rate-payer to have his muni- 
cipal assessment reduced as illegal and s/fra vires, held that the 
tax had not been assessed on the proper valuation of the holding 
and that, therefore, the plaintiff was entitled to a decree. 

This finding is obviously untenable. The Civil Courts have 
nothing to do with the correctness or otherwise of the valuation. 
They can only interfere when the assessment is suffra vires. 

It is urged before us that it is stra vires because there is 

* Appeal from Appellate Decree No. 738 of 1908, against the decree of Babu 
Saroda Prosad Bosu, Subordinate Judge of Chapra, dated the 17th Deoember 


1907, reversing that of Babu Bhupendra Nath Mukerjee, Munsiff of Chapra 
. dated the 8rd April 1907. 


(1) (1870) I. L. R. 1 Calo. 409. (2) (1898) 30. W. N. 78. 
(B) (1900) T. L. R. 27 Cale, 849. 


+See Chairman of Giridih Municipality v. Sreeskh Chandra (1908) 7 C. L. J. 
681, I. L. R. 30 Oalo, 859, 12 O., W. N, 709 where the jurisdiction of Civil Courts 
to review the decisions in regard to Municipnl assessment was discussed — Rep. 


"H. Walmsley, Esq., 
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nothing to show that the assessor actually did inspect the pre- 
mises and because the record of the proceedings before the 
objection committee would lead to the inference that the appel- 
lant had no proper hearing. 

On a consideration of the authorities we think we have no 
jurisdiction to interfere with the assessment. The ruling in 
Manessur Dass v. The Collector and Municipal Commissioner of 
Chapra (1), appears to bind us. The jurisdiction to interfere in 
matters regarding the amount of assessment has been withdrawn 
by express legislation and section 116 makes the decision of the 
objection committee final. The cases of Navadip Chandra Pal 
v. Purnanand Saha (2) and Kameshwar FPershad v. The Charr- 
man of the Bhabua Municipality (3) do not affect this general 
principle and are clearly distinguishable. But where the Muni- 
cipality have the power to make a fresh assessment as they have 
every three years and merely raise the valuation, the Civil Court 
has no power to revise the valuation but is bound to accept it as 
-conclusive as a matter of fact. There is no positive evidence in this 
case that the valuation was excessive. The Courts were merely 
asked to draw an inference from the absence of evidence of 
increase in value in the five years previous to suit. We are 
therefore obliged to hold that the Civil Court had no jurisdiction 
in this case and that the learned Munsiff in the Court of first 
instance was right in dismissing the suit. We accordingly decree 
the appeal and direct that the judgment and decree of the 


Subordinate Judge be set aside and the plaintiff’s suit dismissed 
with costs in all Courts. 


A. T. M, Appeal allowed ; sut dismissed. 


(1) (1876) I. L. B. 1 Cale, 409. . (2) (1898) 8 0. W, N. 78. 
(3) (1900) 1. L. B. 27 Calo. 849. 


Before Mr. Fustice Moo£erzee and Mr. Justice Teunon. 
KISHORI LAL ROY CHOWDHURY 


V. 


KRISHNA KAMINI CHOWDHURANI.* 


Tenanoy— Heritability— Homestead land— Lease— Building leass—Tvansfer of 
Property Aot (IV of 1882), scope of. 
It cannot be affirmed as a proposition of law that a tenanoy of non- 


* Appeal from gs Sar hea Decree No. 440 of 1907, against the decree of 


trict Judge, Dacoa, dated the llth December 1906, 
reversing that of Babu Mahim Chander Ohakravarti, Munsiff, Naraingunge 
dated 80th April, 1906. 


(1) (1844), M. I. A. 261, 
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agricultural land is heritable because it is an interest in land. Whether a 
tenanoy is heritable or not depends upon the intention of the parties; thus a 
lease for & fixed term of years or for building and residential purposes ig prima 
facie heritable. 

Tej Chund v. Srikanth (1) applied. 


Appeal by the first Defendant. 

Suit for recovery of possession of land. 

The material facts and arguments appear from the judgment. 

Babus Dwarka Nath Chakravartt and Tarak Chandra 
Chakravart for the Appellant. 

Dr. Rash Behary Ghose, and Babus Harendra Narain Mitter 


and Upendra Lal Roy for the Respondent. 
C. A. V. 


The judgment of the Court was delivered by 

Mookerjee J.— This is an appeal on behalf of the first 
defendant in an action for recovery of possession of land. 
The plaintiff and the first, third, and fourth defendants are owners 
of the taluk in which the disputed land is situated. The land 
has been used according to one of the witnesses for the plaintiff 
as homestead land for about half a century and it has been in the 
occupation of tenants from time to time. About 1889 the land 
was let out to one Rajani Kumar Dey who raised structures there- 
on and occupied them till his death in or about the year 1897. 
He left a widow Susila Sundari and three infant sons, who 
remained in occupation of the land and buildings after his death. 
On the 25th February, 1901, Susila Sundari, as the guardian of 
her infant sons, conveyed the premises to one Ghanesyam 
Panday, who on the rst June 1901 sold the property to the first 
defendant, one of the superior landlords, in the name of his 
officer, the second defendant. Shortly after, the plaintiff com- 
menced an action against her co-sharer for recovery of joint posses- 
sion on the ground that the defendant had acquired no valid title 
by his purchase. Thissuit was withdrawn and liberty was reserved 
to the plaintiff to bring a fresh suit on the same cause of action. On 
the 8th August, 1905, the plaintiff commenced the present action 
for joint possession of the land, substantially on the ground that 
the tenancy was non-transferable, that the defendant had 
acquired no valid title to the land and that the plaintiff as co- 
owner to the extent of a half-share was entitled to joint posses- 
sion, No suggestion appears to have been made in the plaint, 
that the leasehold interest was not heritable by custom or other- 
wise. The defendant resisted the claim substantially on the 


(1) (1844) 8 M..I. å, 261. 
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ground that the leasehold interest was transferable, that he had 
acquired a valid title to the land, and that even if it was assumed 
that his purchase was not valid, he was entitled as joint owner 
to continue in sole occupation of the land which he had im- 
proved at considerable expense. The Court of first instance 
held that as the tenancy had been created after the Transfer of 
Property Act, it was prima facie transferable, that the plaintiff 


had not proved any custom or contract to the contrary, but that 


it was not heritable as section 108 of the Transfer of Property 
Act did not make tenancies heritable. In this view the Court 
held that the defendant had not acquired any title by his purchase. 
The Court however declined to make any decree for ejectment 
on the ground that the defendant had improved the land, and 
erected structures on it, and as the plaintiff had acquiesced in the 
acts of the defendant, she was entitled to get only fair and 
equitable rent. The plaintiff then appealed against this decision 
and the defendant preferred a cross-appeal. The District Judge 
held that the tenancy was not heritable and did not express any 
opinion upon the question, whether the plaintiff had proved 
that the tenancy was not transferable by custom or contract. 
He then went on to hold that the doctrine of acquiescence had 
no application, and that there were no equitable grounds to 
justify the sole occupation of the land by the defendant as 
co-owner. In this view, he allowed the appeal of the plaintiff, 
dismissed the cross-appeal, and made a decree for ejectment. 
The first defendant has now appealed to this Court, and on his 
behalf the decree of the District Judge has been assailed on 
three grounds, namely, frs/, that the holding was heritable ; 
secondly that it was transferable, and ‘thirdly, that there was no 
ouster of the plaintiff, and the defendant was entitled to continue 
in occupation. 

In support of the first ground, reliance has been placed 
upon the case of Tef Chund v. Srikanth Ghose (1), and it has 
been broadly contended that aleasehold interest is an interest 
in land and is consequently heritable. In reply it has been 
contended that a leasehold interest in this country is not neces- 
sarily heritable, and in illustration of this statement, reference 
has been made to the cases of Vaman v. Maki (2), Rajaram v. 
Narasinga (3) and Narsingh Dyal v. Ram Narain (4), In our 
opinion, the proposition that a leasehold interest must be heritable 


(1) (1844) 8 M. I. A. 261. (8) (1891) I. L. B. 15 Mad, 199, 200. 
(2) (1879) I. LR. 4 Bom, 424. (4) (1908) I. L, B. 80 Cale, 883. 
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because it is an interest in land, is too broad and requires 
to be qualified. In the case of Ley Chund v. Srikanth (1) it was 
ruled by the Judicial Committee that a lease for a fixed term is 
not terminated by the death of the lessee. To the same effect 
is the decision in Burdakanth v. Aluk Munyjooree (2). These 
cases as pointed out in Badrinath v. Bajan Lal (3) are authorities 
for the principle that in the absence of words to the contrary, 


_a lease fora fxed term of years does not terminate before the 


expiry of the stipulated term by the mere fact of the death of 
either the lessor or lessee. The same view was expressly recog- 
nised by the Judicial Committee in Gobind Lalv. Hemendra 
Narain (4). On the other hand, the terms of the grant or the 
nature of the interest created may plainly indicate that the 
tenancy is not intended to continue beyond the lifetime of the 
grantee. To this class belong the three decisions upon which 
reliance is placed by the respondents. The true test to apply is, 
as stated by Mr. Justice Woods in Alsup v. Banks (5), to 
determine from the terms of the grant or from the nature of the 
tenancy whether the parties intended that the execution of the 
contract was to be contingent upon the continued existence of 
both or either of them. In the case before us, the lease was 
clearly for building and residential purposes. It cannot be 
supposed to have occurred to the parties that such a lease would 
terminate upon the death of the lessee who would have to spend 
considerable sums for the improvement of the land and for the 
erection of asuitable residence thereon. The lease, therefore, 
in such a case cannot reasonably be assumed to fall within the 
small class of purely personal contracts contemplated by section 37 
of the Indian Contract Act. As observed by Mr. Justice Willes 
in Farrow v. Wilton (6), generally speaking, contracts bind the 
executor or administrator though not named; where, however, 
personal considerations are of the foundation of the contract, 
as in cases of principal and agent and master and servant, the 
death of either party puts an end to the relation ; and in respect 
of service after the death, the contract is dissolved, unless there 
be astipulation express or implied, to the contrary. It is not 
necessary for us to consider how far the covenants in a lease, 
when there is a devolution by the death of the original lessee, 
is binding'upon the representatives of the latter. [Woodfall on 
(1) (1844) 3 M. I. A. 201. (4) (1889) I. L. B, 17 Oalo. 686. 


(2) (1848) 4 M, I. A, 821. (5) (1891) 68 Miss, 664 ; 9 South 895. 
(8) (1882) L L. R. 6 All. 191. (6) (1869) L. R. 4 O. P. 744. 
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Landlord and Tenant, Ch. VII, section 13 (5)] It is sufficient 
for us to hold that in the case of a tenancy of the description 
now before us, the leasehold interest is heritable, and we are 
fortified in this view by the circumstance that in the plaint, no 
suggestion was made that the tenancy terminated upon the 
death of the original tenant. Relief was asked on the .ground 
that the tenancy was not transferable, and it was not till the 
case came on for trial in the Court of first instance that the 
suggestion was made that the tenancy was not heritable. This 
view was founded on the ground that section 108 of the Transfer 
of Property Act does not make leasehold interest heritable. 
This reasoning is manifestly fallacious. The Transfer of Property 
Act merely defines and amends certain parts of the law relating 
to the transfer of property by act of parties, and even in these 
respects it does not purport to be a complete Code, much less 
does it deal with cases of succession. The inference, therefore, 
follows that the tenancy in this case was heritable, and we may 
add that this view is supported by the rule of English Law that 
atenancy does not determine by the death of the lessee, but 
vests in his legal personal representatives who are entitled to 
give or receive the usual notice to quit. Thus in Zarker v. 
Constable (1) which was treated in Wilkinson v. Calvert (2) 
as a case of great authority, it was ruled that half an 
year's notice must be given to a tenant-at-wil or his exe- 
cutor to quit, or ejectment does not lie. To the same effect 
are the decisions in Mackay v. Mackreth (3), Doe v. Porter (4), 
Doe v. Wood (5) which were all cases of tenants from year 
to year. [See also the observations of Lord Eldon L, C. in 
James v. Dean (6)). We need hardly add that we are not in 
this case concerned with agricultural tenancies which in this 
country stand on an entirely different footing. Lakhan Naratn 
v. Ja:inath (7). The first ground urged on behalf of the appel- 
lant must, therefore, prevail. 

The second ground urged on behalf of the appellant raises 
the question of transferability. As the tenancy is non-agricul- 
tural, and was created after the Transfer of Property Act, it is 
governed by the provisions of that Act and is consequently 
prima facie transferable under section 108 cl. (7/. The sole 


(1) (1769) 8 Wilson 25 (4) (1789) 3 T. R. 18; 1 R. R. 626. 
(2) (1878) 3 C. P. D. 364. (5) (1845) 14 M. & W. 682; 69 B. R. 781. 
(8) (1785) 4 Douglas 218, (6) (1804) 11 Ves, 383 ; 8 R, R. 178. 


(7) (1907) 8 C. L, J. 457 ; I. L, R. 34 Calo. 516. 
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question is whether the plaintiff has established any custom or 
contract to the contrary. The Court of first instance found 
upon this question against the plaintiff. The appellate Court 
has not come to any determination thereof. It is open to this 
Court, however, under section 103 of the Code of 1908 to deter- 
mine this issue of fact upon the evidence on the record. We 
have accordingly examined the evidence and we are satisfied 
that the conclusion of the Court of first instance is correct. It 
follows, therefore, that upon the death of Rajani Kumar, the 
tenancy devolved upon his infant sons, and upon transfer by 
their guardian on their behalf, the defendant became the 
holder of the tenancy on the 25th February 1901. He cannot 
obviously be treated as a trespasser. It is needless to determine 
precisely the incidents of the tenancy, for whether it is perma- 
nent or terminable, there is no suggestion, that it has been 
terminated. In this view, the second ground must be answered 
in favor of the appellant, and the third ground does not, there- 
fore, require consideration. 

The result is, that this appeal is allowed, the decrees of both 
the Courts below discharged, and the suit dismissed with costs 
in all the Courts. 


B. M. Appeal allowed. 


Before Mr. Fustice Harington and Mr. Fustice Woodroffe. 


UMA NATH DAS AND OTHERS 
V. 
MONSUR ALI HOWLADAR AND OTHERS.” 
(itil Procedure Code (Act V of 1908) O. 8, R, C—Set off —Sum ascertained — 
Right to sue—J oint—Not several. 


The defendants in a suit cannot claim to set off as ngninst the plaintiffs a 
sum for which they could not have sued without making another person & party 
to the suit. 


Appeal by the Plaintiffs. 
Suit for rent. 


The material facts and arguments appear from the judgment. 
Babu Baranashtbasht Mukherji for the Appellants. 
Babu Gunada Charan Sen for the Respondents. 
* Appeal from Appellate Decree No. 117 of 1908, against the decision of 
Babu Asutosh Banerji, Subordinate Judge, Barisal, dated the 21st August 1907, 


confirming that of Babu Sarat Kishore Bose, Munsiff, dated the 18th Decem- 
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The following judgments were delivered : 


Harington J.—This is an appeal on behalf of the plaintiffs 
against the judgment of the Subordinate Judge who in giving 
judgment for the plaintiffs directed that the defendants should be 
entitled to set off a sum of Rs. 77-4-7% pies from the money 
which was found due to the plaintiffs. The action was brought 
against the defendants as durputnidars for rent of a holding 
which they held from the plaintiffs, and the circumstances under 
which they claimed to set off the Rs. 77 odd arise in consequence 
of a payment which was made of the entire rent of the putni 
to the head landlord. The putni was held by the plaintiffs, the 
defendants and a person named Nojomuddi. The plaintiffs held 
8 annas of the putni, and the defendants and Nojomuddi each 
held a 4-anna share. Now, the entire rent which these three 
parties were bound to pay to the head landlord amounted to 
Rs. 309-2-6 pies, and it appears that the defendants and Nojo- 
muddi were compelled to pay that sum to the landlord to save 
the putni. When they had done this, they were entitled to 
recover from the plaintiffs the share which they had paid in 
excess of the proportion for which they would be liable, namely 
they were entitled to recover half the sum of Rs. 309 odd, which 
was the proportion the plaintiffs were bound to pay in respect 
of their 8 annas share, and when they had recovered that sum 
it would be shared between them in proportion as they had paid 
towards the head rent. If they had paid in equal shares, each 
would be entitled to Rs. 77 odd out of the sum of Rs. 154 odd, 
and if they had in different proportions, each would, be entitled 
to take his proportion out of the sum they would be entitled to 
recover from the plaintiffs. That being the state of affairs, the 
. plaintiffs sue the defendants for the rent of that portion of the 
putni which they had let to the defendants as durputnidars, and 
that rent the defendants are liable to pay to the plaintiffs. But 
the defendants say, we are entitled, when we have to pay our 
rent to the plaintiffs in respect of the durputni, to deduct that 
proportion of rent which we are entitled to recover from the 
plaintiffs in respect of the sum which has been paid to the head 
landlord by Nojomuddi and ourselves, and so we are entitled to 
deduct Rs. 77 odd, that is half the excess amount that Nojomuddi 
and we paid to the head landlord. On the other hand it is con- 
tended that the defendants are not entitled to set off that sum 
' because the respective rights of the defendants and Nojomuddi 
against the plaintiffs could only be ascertained in a suit for 
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contribution. Ithink thecontention ofthe appellants is the correct 
one and I put my view on a very short ground, and that is this. 
If the defendants are entitled to set this sum off against the sum 
claimed by the plaintiffs, then it must be a sum for which the 
defendants would be entitled to sue the plaintiffs, but in this 
case it is not a sum for which they would be entitled to sue the 
plaintiffs because the right of suit which they have as against the 
plaintiffs is jointly with Nojomuddi, as Nojomuddi and the defen- 
dants are entitled to sue the plaintiffs for the extra proportion of 
rent which they paid to the head landlord. In my opinion, the 
defendants could not have sued the plaintiffs without making 
Nojomuddi a party to the suit. If that is so, I think, equally 
they cannot claim to set off as against the plaintiffs asum for 
which they could not have sued without making another person 
a party to the suit. On this ground I think the decision that is 
appealed from is wrong to the extent of its allowing this set off. 

The result is that in my opinion the appeal should be allowed, 
and the judgment and decree of the Court below should be 
varried by a direction that the defendants be not entitled to set off 
the sum of Rs. 77-4-74 pies against the sum due to the plaintiffs. 
The plaintiffs are of course entitled to interest also on this 
amount of Rs. 77 odd which has been disallowed by the lower 
Court from the date of the alleged payment. 

The appellants are entitled to the costs of the appeal. 


Woodroffe J.—1 agree. 
N, E. B. Appeal allowed ; decree modified. 


Before Mr. Fustice Holmwood and Mr. Fustice Chatterjee. 
TULSHI MAKHANIA 


V. 
SECRETARY OF STATE FOR INDIA IN COUNCIL* 
AND 
MUSSUMMUT RAMIA 
v 


SECRETARY OF STATE FOR INDIA IN COUNCIL. * 
Land acquisition— Valuation—Lands within a Municipality. 

In valuing lands within a Municipality, one-sixth of the Municipal 
assessment for the whole area should be deducted for road-cess and other costs, 
taxes and ground rents should also be deducted and the balance estimated at 
20 years’ purchase. 

Secretary of State v, Baijnath Goenka (1) followed. 


. * Appeals from Original Decrees Nos. 119 and 131 of 1908, against the 
decision of H. W. 0. anda Esq. District Judge of Patna, dated the 81st 


December 1907, 
i (1) Unreported. (1908) 12 0. W, N, co —Rep. 


Vou. Al.) HIGH COURT. 


Appeals by the claimants. 
Land acquisition cases. 
The material facts and arguments appear from the judgment. 
Babu Karunamoy Basu for the Appellants. 
Babu Ram Charan Mitter for the Respondents. 
C. A. V. 


The following judgment was delivered : 


These are two appeals from orders of the District Judge 
Patna in References under the Land Acquisition Act. In the 
case of Mussummat Ramia her claim was that she should get 
Rs. 1,280 instead of thesum of Rs. 567 awarded to her by the 
Collector. The learned District Judge finding that the only 
principle on which he could go on the evidence before him was 
the rental at so many years! purchase, determined on the basis 
of the Municipal assessment, took that basis at fifteen years' 
purchase and awarded Rs. 776-4 in all We agree with the 
learned Judge that the only basis upon which compensation can 
be assessed in this case is on the basis of the Municipal assess- 
ment; but we can see no reason why the principles laid down 
in the unreported case of the Secretary of State v. Baty Nath 
Goenka (1), which refer to a Municipality in a very similar 
position to the one in Patna, should not be followed. In that 
case it was laid down that from the municipal assessment on the 
whole area, one-sixth should be deducted for road-cess and other 
costs, that taxes and ground rents should also be deducted and 
that the balance should be estimated at 20 years’ purchase. 
Working out this case on that footing we find that Rs. 722-8 plus 
Rs. 107-8 for the 15 per cent. compensation amounts to Rs. 830 
altogether. We accordingly modify the District Judge’s order 
to that extent and direct that the appellant do receive the sum 
of Rs. 830. 

Adopting the same principle in the case of Tulshi Makhania 
we find that instead of Rs. 388-7 awarded to him by the learned 
District Judge, he 1s entitled to the sum of Rs. 417. 

We accordingly modify the order of the District Judge to 
that extent and decree these appeals with costs to which the 
appellants are entitled. The modifications being very small we 
assess the hearing fee at one gold mohur in both the appeals. 


N. K. B. Decrees modifiea. 
(1) Unreported. (1908) 120, W. N, ce.—Bep. 
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CRIMINAL REVISION. 


Before Sir Lawrence Fenkins, K. C. I. E, Chief Fustice and 
Mr. Fustice Chatterjee. 


RAM LAL SINGH AND ANOTHER 
U 


i HARI CHARAN AHIR.* 

Penal Code (Act XLV of 1800), Secs. 143, 879—Dishonest intention— Unlawful 
assembly— Findings in judgment—Judgment in appeal—Criminal Pro- 
cedure Code (Act V of 1898), Secs, 424, 867. 

A judgment of an appellate Court (other than the High Qourt) must 
contain, among other things, the point or points for determination, the decision 
thereon, and the reasons for the decision. 

No conviction can be had for theft unless there is a finding that the 
accused had an intention to take the property dishonestly out of a person's 
possession—more so, when the accused set up a bona fide claim of right. 

Before any one can be convicted under section 148 of being a member of an 
unlawful assembly, it must be determined that there was an unlawful assembly 
within the meaning of section 141. 


Rule obtained by the Accused persons, 
Convictions under sections 148 and 379, Indian Penal Code. 


Babus Dasaratht Sanyal and Sarat Chandra Lahiri for the 
Petitioners. 

Babu Manmatha Nath Mukerji for the Opposite Party. 

The Judgment of the Court was delivered by 


Jenkins C. J.—The Rule in this case calls upon the District 
Magistrate to show cause why the conviction and sentence of 
the petitioner should not be set aside on the ground that the 
findings arrived at are not sufficient for making out the offence 
under the section under which the petitioners have been 
punished or why there should not be a retrial of the appeal or 
such other order made as to this Court may seem fit and proper 
under the circumstances of the case. It is continually over- 
looked by Courts of appeal thaf section 424 of the Criminal 
Procedure Code prescribesthat the rules contained in Chapter 
XXVI as to the judgment of a Criminal Court of original juris- 
diction shall apply, so far as may be practicable, to the judgment 
of any appellate Court other than a High Court: and, one of the . 
sections in Chapter XXVI is No. 367 which prescribes that a 


* Oriminal Rule No. 1112 of 1900 against the decision of Mr. Johnston, Esq. 
Officiating District Magistrate, Shahabad, dated the 28rd August 1909, affirming 
that of Ohowdhury M. Nazir Allam, Deputy Magistrate, dated the 8th July 1909. 


Vor. Al.) HIGH COURT. 


judgment shall, among other things, contain the point or points 
for determination the decision thereon, and the reasons for the 
decision. Now, the conviction in this case bv the Court of first 
instance was both under section 379 and section 143. For the 
purpose of an offence under section 379, it is necessary that it 
should be proved that there was an intention to take dishonestly 
any movable property out of the possession of the person 
aggrieved without that person's consent : and, one of the points 
for determination, therefore, is whether there was that intention. 
Admittedly there is no finding on that point in the judgment 
of the lower appellate Court. This is not a mere technical 
objection, because one of the points urged on the part of the 
defence is that though there may have been the moving of pro- 
perty, there was not the intention to takethat property dis- 
honestly out of the possession of any other person, inasmuch 
as, it is contended, there was a dona fide claim of right, so that it 
is apparent that it was absolutely essential that, that point should 
be contained in the judgment and that it should be decided. 
‘Then again, in the treatment of the offence under section 143, 
there is a similar defect: section 143 prescribes the punishment 
for any one who is a member of an unlawful assembly. But 
before any one can be convicted of that it must be determined 
that there was an unlawful assembly : in other words, the judg- 
ment should contain as one of the points for determination, a 
statement as to the presence of the conditions which constitute 
the unlawful assembly in the particular case and the decision 
thereon, bearing in mind the provisions of section 141 of the 
Indian Penal Code. Admittedly,—I say admittedly, because 
on this point we allowed the complainant to make a statement 
before us—there is no such point contained in the judgment, 
nor is there any decision as to the essential elements of the 
unlawful assembly. In ordinary circumstances we should have 
sent the case back for rehearing in the lower appellate Court 
and for a fresh decision according to law ; but as the sentences 
must have been served with the exception of two days, according 
to the statement made to us by the learned pleader on behalf 
of the applicants, we think.that that will be unnecessary. 

We accordingly make tbe Rule absolute in the sense that 
‘we set aside the conviction and sentence. l 
NKB eO Rule made absolute, 
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Before Mr. Fustice Stephen and Mr. Fustice Carnduf. 
BHABANATH CHAKRAVARTI AND OTHERS 


ORIMINAL, 
Kis - v. 
d PEARY SARMA AND oTHERS.* 


January, 15. — Qriminal Procedure Code (Act V of 1898), section 145,—Juriedicteon of 
Magistrate in case of dispute as to joint possession. 
A dispute not relating to possession of a share in the fishery but to a share 
in its profits may be dealt with under section 145 by force of sub-section (2). 
But where the dispute is with regard to possession of a share in the fishery, 
and the two parties are found to have joint rights in the same, neither of them 
can be considered as claiming exclusive possession and therefore seotion 145 
Criminal Procedure Code is inapplicable. 


Makhan Lal Roy v, Barada Kanta Roy (1) followed. 

Vritta Gopal Singh v. Chandi Oharan Singh (2), dhalor Ohandra Das v. 
Mohesh Lal (8) and Sri Mohan Thakur v. Narsing Mohan Thakur (4) 
referred to. 

Rule obtained by the second Party. 


Case under section 145 Criminal Procedure Code. 
The proceedings drawn up in the case ran as follows :— 


“ Whereas I am satisfied from the report of the Bagerhat and 
also from the records of the case under section 107, Criminal Proce- 
dure Code against Radha Krishna Roy and others (case No. M—4 
of 1909) as well as during the equiry into the Mollahat murder case 
(Case No. G—145 of 1909) that a dispute likely to cause a breach 
of peace exists between the parties named in the margin concern- 
ing the possession of 4 annas Jalkar consisting of a number of 
khals as named below, belonging to Babu Bhupendra Nath Dutta 
Chowdhury and others of Khararia Barajilla within the local limits 
of the jurisdiction of this subdivision, which 4 annas is said to have 
been given in lease by the said Bhupendra Nath Dutta Chowdhury 
and others to the Khararia Mezozilla Syndicate Company- Ld. ; 
it is hereby ordered that the said parties and any other person 
claiming actual possession of the said khals do attend my Court. in 
person or by pleader on the 22nd day of June, 1909 and put in 
written statement of their respective claims and produce evi- 
dence both oral and documentary as respects the fact of actual 
possession of the disputed property z. e, the 4 annas share of 
the khals is attached." 


* Oriminal Rule No 1814 of 1909, against an order of Babu Ashutosh 
Mukerji, Deputy Magistrate of Khulna, dated 18th September 1909. 


(1) (1906) 11 0. W. N. 512. (3) (1939) I. L. R. 36 Calo, 988. 
(3) (1908) 10 O. W, N. 1088. (4) (1899) I, L R. 27 Cal, 259. 


Vor. Kl.) HIGH COURT. 


(Names of khals omitted). 
Babu Nagendra Nath Ghose for the Petitioners. 
Babu Manmatha Nath Mukerji for the Opposite Party. 
The judgment of the Court was delivered by 
Stephen J.—This is a rule to show cause why an order 
er section 145, Criminal Procedure Code made in favour of the 
arty should not be set aside on the grounds that the parties 
ispute are co-sharers and that the order is inoperative 
a previous decision of a civil Court. The property 
is a four annas share of a jalkar, which consists of 24 
m the findings in the order andthe undisputed facts 
hat a body of men known as the Mejozilla, or the 
ompany is entitled to a four annas share in the jalkar, 
he petitioner is entitled under them, or under them 
r persons who may be found to be entitled on an appeal 
nding. The first party say that they are in possession of 
hole jalkar and set up a claim to be entitled to the whole 
efourannas. They failed to make out this claim in recent 
tigation. They have appealed as to an one anna four pice share, 
but it is found that they surrendered a two annas eight pice 
share by a solenama. The result is that the acts of possession, 
proved by the first party in this case f.e. the fishing in the jalkar, 
can be relied on only as showing joint possession. The second 
party claims only to be in possession of four annas of the property. 
The parties therefore must be held to have joint rights in the 
fishery and neither of them can be considered as claiming exclu- 
sive possession. As far as the possession of the fishery is con- 
cerned therefore the section is inapplicable for the double reason 
that the parties have joint rights, (see Mohan Lal Roy v. Barada 
Kanta Roy (1), and are not seeking actual possession which has 
always been held to be confined to exclusive possession. 

This disposes of the case as far as the four annas of the 
fishery is concerned. It is possible that on the facts the Magis- 
trate might have jurisdiction to deal with the case on the ground 
that what was in dispute was not a share in the fishery, but a 
share in its profits a dispute as to which might of course have 
been dealt with under section 145 by force of sub-section (2). 
But this is not the case dealt with by the Magistrate. The pro- 

j ceedings refer to a four annas share of the fishery, and the Magis- 
trate has not adjudicated on possession of the profits, which are, 
it would seem, either the fish caught or their price when sold, 


(1) (1906) 11 0. W. N. 512, 
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nor are there any findings as to the facts that would be relevant 
to an enquiry as to possession of profits. It may be that a co- 
owner fishing in a jalkar holds a part of the profits he. derives 
from his fishing on behalf of his co-owner and from the necessity 
of the case is his agent to do so. This would take the case out 
of the principle laid down in Mretta Gopal Singh wv. Chant- 
Charan Singh (1) and Akalow Chandra Das v. Mahesh La’ 

but it is not certain that it would bring it within the p ` 

of Sri Mohan Thakur v. Narsing Mohan Thakur (2 

however is not a question we can decide on the present 
and we must hold that as the possession set up by bc 
is a joint possession, the Magistrate had no jurisdicti 
with the case and the rule must be made absolute. ` 
necessary for us under these circumstances to consider tL 
ground mentioned in the Rule. 


' 


M. N. M. Rule made at 


(1) (1908) 10 O. W. N. 1088. 
(2) (1909) I. L. R. 86 Calo. 986. m 
(8) (1899) I. L. R. 27,Oulc. 259. b 


Before Mr. Fustice Stephen and Mr. Yustice Carnduff. 


IN THE MATTSR OF THE PETITION oF HARAN MANDAL.* 
Criminal Procedure Code (Act V of 1898), Sec. 145—Persoh interested in 
property—Intercering—No dispute—Olames 5. 


Where proceedings have been drawa up under section 145 Criminal Pro- 
oedure Code with respect to a certain plot of land, a person who is the tenant of 
& part of the property in dispute ought to be allowed an opportunity to shew 
under paragraph 6 that there is no dispute, 


Rule obtained by the Intervenor. 
Proceedings under section 145, Criminal Procedure Code. 


It appeared that proceedings under section 145, Criminal 
Procedure Code had been drawn up with respect to a certain 
plot of land, about 100 bighas in area. On the date fixed for the 
hearing of the case, one of the parties did not appear. The 
Magistrate was proceeding to deal with the case exfarte, when 
the petitioner appeared before him and alleging himself to be 
tenant in possession of a part of the land in dispute, prayed to 
be allowed to intervene in the matter. The Magistrate rejected 
the petition on the ground that the petitioner was a stranger to 


* Oriminal Revision No. 1316 of 1909, against the order of Babu Haripada 
Bhattacharjya, Deputy Magistrate, Khulna, dated the 16th August 1909. 


* 


Vor. XI.] HIGA COURT... |. - 5e 


the proceedings and disposed of the case. Against that order, 
the present rule was obtained. | 
Babu Narendra Kumar Bose for the Petitioner. 
The judgment of the Court was delivered by 


Stephen J.—This is a Rule to shew cause why. an order 
under section 145 Criminal Procedure Code sbould not be set 


“pide and the proceedings continued in order that the petitioner 


rad 


vids inne under sub-section (5) of that section. The peti- 
tioner ‘swears that he is interested in the land in dispute as a 
tenant of^a part of the property in dispute. There is nothing 
to show that this is not the case, although the Magistrate con- 
sidered that his application to be made a party was a mere device 


... -0n-his part acting as a creature of the first party. The petitioner 


seems to give reasons for supposing that this may not be true, 
and we consider that he should be allowed to shew that there is 
no dispute under paragraph 5 of the section. 

No one appearing to show cause we make the Rule absolute, 
and order accordingly in terms of the Rule. 


N. K. B. Rule made absolute. 





Before Mr. Fustice Stephen and Mr. Justice Carnduff. 
LAKHI NARAYAN GHOSH 


vU. 


THE KING EMPEROR.* 


Criminal Procedwre Code (Act V of 1898), Sec. 190 (1) (o) —Cog^isance of 
offence by Magistrate— Information — Information in another capacity— 
Competence to issue process— Order of attachment, 

The Magistrate, who was also manager of the Encumbered Estates, received 
certain information in the latter capacity and on it instituted proceedings 
against the petitioner under section 426, Indian Penal Oode and ordered the 
attachment of certain timber. 

Held (Per curiam) :—The order of attachment was without jurisdiction, 

Per Stephen J :—He had no authority to act as Magistrate upon informa- 
tion received as manager. 


Thakur Pershad Singh o. The Emperor (1) followed. 


Por Caraduff J :—1n so far as the above case lays down that a Magistrate 
is not competent to Act under section 190 (1) (¢) on any information which has 
been transmitted to him in another public eapaoity, it goes too far. Under the 

+ Criminal Rule No. 1890 of 1909, against proceedings in the file of Babu 
Bhabadey Sirkar, Deputy Magistrate, Singhbhoom. 
(1) (1906) 10 O. W. N. 776. 
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law, the Magistrate cannot himself try or commit for trial in any such case, 
but he may none the leas, take cognizance and issue process. 

Rule obtained by the Accused. 

Case under section 426, Indian Penal Code. 

The material facts and arguments appear from the judgment 
of Stephen J. 

Babu Manmatha Nath Mukerji for the Petitioner. 

Lhe Deputy Legal Remembrancer ( Mr. Orr) for the Crown. 


The following judgments were delivered : 


Stephen J.—In this case the Deputy Commissioner vf 
Singhbhum ordered a prosecution of the petitioner for wrong- 
fully cutting certain trees in a forest and on reading the explana- 


tion we must take him to have done this under ‘section 190 (1) (c) ~- 


Criminal Procedure Code. He also ordered certain trees to 
be attached. 

This Rule has been granted on two points. The first is that- 
he had no authority to order the prosecution, and the second 
that he had no authority to attach the trees, 

As regards the second part of the Rule it is admitted that 
the order was without jurisdiction and the Rule must be made 
absolute. 

As regards the first part what happened is as follows : —The 
Deputy Commissioner was also the manager of the Encumbered 
Estate. and in that capacity ordered one Kedar Nath Sircar, a 
servant of the Court of Wards to make certain enquiries. The 
order which is now complained of was made as the result of the 
report made by Kedar Nath. Itisnow argued on the strength 
of the ruling in Thakur Pershad Singh v. The Emperor (1) that 
he had no authority to do so, because having received the 
information as the manager, he could not act upon it as a Magis- 
trate. In accordance with that Ruling I am of opinion that his 
action in this matter was illegal and that the present proceedings 
must accordingly be quashed. 

The Rule is made absolute. 


Carnduff J.—In the particular circumstances of the case 

I am prepared to agree to the rule being made absolute. It will 

of course, be open to the authorities to reinstitute proceedings 

against the petitioner on a proper basis, should they be so advised. 

But I am not prepared to accept without question the ruling 

in Thakur Pershad Singh v. The Emperor (X) in so far as it lays 
(1) (1906) 100. W. N. 716, 


Vor. XI.) HIGH COURT. 


down that a Magistrate is not competent to act under sec- 
tion 190 (1) (c) of the Code of Criminal Procedure on any infor- 
mation which has been transmitted to him in another public 
capacity. This clearly goes beyond the provisions of the Code 
itself, and I am inclined to think that the safeguard supplied by 
those provisions are sufficient, and that there is no adequate 
reason, based on general principles, for extending or amplifying 
them. Ifa Magistrate takes cognizance under the clause referred 
to on information received from any person other than a police 
officer or upon his own knowledge or suspicion, then he is bound 
by section I91 to give the accused an early opportunity for 
objecting and obtaining a trial at the hands of another Magistrate. 
And, where a Magistrate is “personally interested" in a case, 
he cannot, under section 556, try it or commit it for trial without 
special permission. These provisions follow the salutary rule 
that a judge shall not be a judge in what may be called his 
own cause: But they draw the line advisedly, as I imagine, 
at trial or commitment, and do not go the length of impeding 
sure cognizance of crime. Nor would it, in the circumstances 
of this country, be advisable to go so far; for, although it is 
undoubtedly better that a Magistrate should not move at all 
where he is, or has been, in any way himself concerned, it is not 
difficult to conceive a case in which there might be no one but 
such a Magistrate competent to act, and his incapacity to issue 
process might involve the escape scot-free of an offender. I 
should hesitate, therefore, to add to the statute law on the 
subject. 

N. K. B. Rule made absolute. 

(1) (1906) 100, W. N. 775. 


Before Mr. Fustice Stephen and Mr. Justice Carnduff. 


C. T. AMBLER 
v. 
SHAH SOMI AHMED. 


Criminal Procedure Code (Act V of 1898) Chap. XII— Competent Oourt— 


Survey authorities Bengal Survey Act (V of 1875 B. O.), Sec. 41, 


An order by the Survey authorities under section 41 of the Bengal Survey 
Act has the force of a civil Court decree and is therefore tantamount to an 
order passed by a competent Court as provided for in Ohap. XII of the 


# Oriminal Revision Oase No 1458 of 1909, against the decision of H.F. 


Samman, Esq. District Maglatrate of Monghyr, dated the 31st August 1909. 
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1910. lands attached under seotion 146, Criminal Procedure Code, they should be 


releaged from attachment 


Rule obtained by the First Party. 

Proceedings under Capter XII of the Criminal Procedure 
Code. ! 

The material facts and arguments appear from the judgment. 

Mr. P. L. Roy and Babu Nares Chandra Sinha for the 
Petitioner. 

The following judgment was delivered : 


C. T. Ambler 
v 
Shah Somi Ahmed. 


In this case the land was attached by the Magistrate under 
section 146, Criminal Procedure Code. Subsequently the petitioner 
obtained an order in his favour from the hands of the survey 
authorities under section 41 of the Bengal Survey Act. He now 
applies to have the attachment released in his favour and he is 
entitled to have it so released because the order of the Collector 
under the Act is a determination by a competent Court of the 
rights of the person entitled to the land. It is also a deter- 
mination of the rights of the parties to the original dispute, 
since the two parties in the original dispute were also both. 
before the Survey Court. An order has also been made under 
the Bengal Tenancy Act the effect of which we need not notice, 
as the order under the Survey Act has the force of an order of 
any civil Court. 
| The Rule, therefore, is made absolute and the order in ques- 
tion is set aside and the attachment must be released in favour 
of the petitioner. 


N. K. B. Rule made absolute. 


Before Mr. Fustice Chatterjee and Mr. Fustice Ryves. 
INDER RAI AND OTHERS 


CRIMINAL; 5 
1909. THE EMPEROR.* 
——. 
“October, 1, _ Oriminal Proosdure Code (Act V of 1898), Sea. 256— Heoalling prosecution — 


witnesses for cross-examination—Drawing of charge, 


The accused are entitled to have their prayer for recalling the prosecution 


* Criminal] Rule No. 1079 of 1809, against the decision of F, W. Ward, Esg., 
Sessions Judge.of Mozufferpore, dated the 29th June 1909, modifying that of 
J. S. Mackay, Esq. Subdivisional Magistrate of Hajipur, dated the 25th 
May 1909. x 
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witnesses for cross-examination granted, where such prayer is made before the 
close of the case, even though at the time the charge was framed they had not 
replied to the Magistrate’s question whether they would onllany of the witneses, 
Rule obtained by the Accused Persons. 
Convictions under sections 143, 22$, Indian Penal Code. 
The material facts and arguments appear from the judgment, 


Babu Harihar Prasad Singh for the Petitioners. 
The judgment of the Court was as follows : 


We think that this Rule ought to be made absolute. The 
Magistrate says that the petitioners were asked at the time of 
framing the charge whether they would call any of the prosecu- 
tion witnesses for cross-examination but they could not at that 
instant make any answer to his question. They did however 
subsequently apply for recalling some of the witnesses for the 
prosecution for the purpose of cross-examination, and the Magis- 
trate thought that since the defence was conducted by two 
mukhtears who had cross-examined the prosecution witnesses 
before the charge, it was not necessary to give them a further 
chance of cross-examination and that the petitioners had waived 
their right by not answering when called upon. This is however 
against both the wording and spirit of the law. Section 256, 
Criminal Procedure Code only says that the accused shall be 
required to state whether he wish to cross-examine and if so, 
which of the witnesses whose evidence has been taken. It does 
not say at what particular time he is to be asked their question 
and up to what time he has this right. In this case an application 
had been made before the case had closed and we think that the 
petitioners were entitled to have their prayer granted. The con- 
viction therefore must be set aside. Under the circumstances as 
all the petitioners except one have served out their sentence, 
and the other almost the whole sentence, there need not be any 
retrial. The order under section 106 is also set aside. 


N. K. B. Rule made absolute. 
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CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
PROMOTHA NATH MITRA 


vU 


RAKHAL DAS ADDY AND ANOTHER." 


Civil Procedure Code (Act V of 1908), O, 1, R. 10, clause (3)— Land, Acquisition 
Aot (I of 1894), Seo, 53—Party, addition of — Revenue-sale, purchaser af 
— High Court, revisional power of. 

During the pendenoy of proceedings before a Land Acquisition Collector, 
the property acquired was sold for arrears of revenue. The sale was confirmed 
after the Collector had made his award. At the instance of the defaulting 
proprietor, the Oollector made a referenoe to the Civil Oourt, upon a question 
of apportionment oi the compensation. The purchaser applied to the civil 
Oourt to be made a party to the proceedings, but his application was refused. l 

Held: that the purchaser at the revenue sale was entitled to be made a 
party to the proceedings, but he could urge only such objections as might have 
been taken by the defaulting proprietor. His special rights, if any, as a revenue- 
sale purchaser must be asserted in a separate suit. 

Abu Bakar v Peary Mohwn (1), Gobinda v. Debendra (2) and. Mahammad 
v. Haran (8) distinguished, 

Held also: that when the Court below has improperly refused to join a 
person as a party to the proceedings, it is competent to the High Oourt to 
interfere. 


Khettramoni v. Shyama Churn (4) followed, 
Rabbaba v. Noorjehan (5) distinguished. 
Rule for addition of party. 
Application by purchaser at a revenue sale to be added a 
party. 
Babu Dwarka Nath Mttter (for Babu Narendra Chandra 
Bose) for the Petitioner. 
Babus Mahendra Nath Roy and Krishna Prosad Sarvadht- 
cary for the Opposite Party. 
The facts and arguments appear sufficiently from the judg- 
ment of the Court which was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an 
order made under Order 1, Rule 10, clause (3) of the Code of 
Civil Procedure read with section 53 of the Land Acquisition 

“Civil Rules Nos. 3898 to 8896 of 1909, against the orders of Arthur 


Goodeve, Esq., Special Land Acquisition Judge, 24-Perganahs, dated 6th 
October 1909. 


(1) (1907) I. L. R. 84 Calo. 451. (8) Ct 19 O. W. N. 985. 
. (2) (1907) 12 O. W. N. 98. (4) 1894) I, L. R. 31 Calo. 539. 
i (5) (1886) I. L. R. 13 Calo, 90. 
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Act, by which the name of the petitioner was directed to be struck 
out on the ground that he had been improperly joined as a party 
to a Land Acquisition proceeding pending in the Court below. 

It appears that on the 26th May 1906, the usual declaration 
was made under the Act for the acquisition of the disputed 
property. Notices under sections 9 and Io were served on the 
ist September following. In the proceedings before the 
Collector, the parties at the beginning were the petitioner 
Manmatha Nath Mitter and the opposite party Rakhal Das Addy. 
On the 23rd September 1908, the estate which comprises the 
disputed property, was sold for arrears of revenue and was 
purchased by the petitioner Promotho Nath Mitter. On 
the 17th October 1908, Promotho Nath applied to the Collector 
to stay proceedings till the confirmation of the revenue sale. 
Two days later, this application was rejected, and on the 3oth 
October 1908, the Collector made his award, by which the whole 
compensation money was given to Rakhal Das, who had set up 
a lakheraj title tothe property. On the roth November 1908, 
possession of the acquired property was taken by Government 
under section 16 of the Land Acquisition Act, and from that 
date the title vested in Government. On the 18th November, 
Manmatha Nath applied to the Collector to make a reference to 
the civil Court both on the ground that the property had been 
under-valued and the compensation had been erroneously 
awarded to the alleged Ja£Aerafdar. On the 7th December 1908, 
Rakhal Das made a similar application on the sole ground that 
the property had been under-valued. On the 6th January 1909, 
Manmatha Nath withdrew his objection to the valuation of the 
property, and on the 21st January following, the Collector made 
a reference to the civil Court. Meanwhile, on the 11th January 
1909, the revenue sale had been confirmed under section 28 of 
Act XI of 1859, whereupon the title vested in the purchaser 
Promotho Nath with effect from the date of default, that is, the 
29th June 1908. Promotho Nath had not applied to the 
Collector to make any reference, but on the 23rd March 1909 
while the reference made at the instance of Manmatha Nath was 
pending before the Special Judge, he was added as a party to the 
proceeding upon his application. This order apparently was 
made exparte. Subsequently, on the 7th August, Rakhal Das 
applied to the Court for a reconsideration of the. order in 
question, and on the 19th August, the Special Judge recorded 
the following order : 
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"I do not think that my predecessor ought to have added 
Promotho Nath Mitter as a party, unless all the parties have 
given their consent; nor do I think that he would have done 
so had he heard the pleaders for the parties other than Kumar 
Manmatha Nath Mitter and Roy Promotho Nath Mitter. As 
however the name of Roy Promotha Nath Mitter has been 
added, I shall allow it to remain. But as his name is not men- 
tioned in the reference made to this Court by the Special Land 
Acquisition Collector, I shall neither frame nor decide any issue 
between him and any party tothe proceedings that would not 
have arisen had his name not been added as a party, and any 
money that may be found due to Kumar Manmatha Nath Mitter 
wll be paid to him and Roy Promotho Nath Mitter jointly as 
contemplated by my predecessor, unless of course all the 
parties interested agree to compromise the matter." 

Later on, on the 29th September, apparently without any 
application by the parties, the Land Acquisition Judge decided 
to review his previous order, and on the 6th October 1909 
decided that Promotho Nath ought not to remain a party to 
the proceeding. No reasons were assigned in the.order in 
support of the action thus taken; and the sole question in 
controversy between the parties in this Rule is, whether that 
order ought to be maintained. ; D g 

In support of the Rule, it has been contended that Promotho 
Nath is entitled to be made a party to the proceeding, if not 
in bis right as a purchaser at the revenue sale, at any rate, in his 
capacity as the representative-in-interest of Manmatha Nath. 
It has been argued, on the other hand, on behalf of Rakhal Das, 
that Promotho Nath ought not to be made a party even as the 
representative-in-interest of Manmatha, because the revenue 
sale under which he claims title was confirmed before reference 
was made by the Collector to the civil Court, and he had thus 


ample opportunity to ask for a reference on his own behalf. It 


has further been contended that even if he is added as a party, 
he should not be allowed to claim the position of a purchaser at 


. a Revenue Sale. Finally, it has been suggested that if the order 


of the Land Acquisition Judge be regarded as erroneous, this 
Court ought not to interfere in the exercise of its revisional 
jurisdiction, in view of the decision in Rabbaba Khanum v. 
Noorjehan Begum (1). 

.. In support of the first contention of the learned vakil for 


(1) (1886) I, L, R. 13 Calc. 90, 


of 


Z7 
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the,opposite party, reliance has been placed upon the cases of 
Abu Bakar v. Peary Mohan Mukerjee (1), Gobinda Kumar Roy 
v. Debendra Kumar Roy (2, Mahammad Saft v. Haran Chandra 


Mukerjee (3) and Prabal Chandra Mukherjee v. Raja Feary Moun 


Mukherjee (4). None of these cases, however, is directly in 
point, and the principle deducible from them has, in our opinion, 
no application to the circumstances of the present case. In the 
first of these cases, it was ruled that in a proceeding under the 
Land Acquisition Act, a party who had raised no objection 
to the apportionment of compensation as made by the Collector, 
must be taken to have accepted the award in that respect, and 
such a party who has not obtained a reference cannot invite the 
civil Court to decide a question for the trial of which no 
reference has been made. In that case, there was a dispute 
before the Collector about the apportionment of the compensa- 
tion money between the zemindar, his tenants, and the under- 
tenants. The tenants were dissatisfied with the decision of the 
Collector and obtained a reference to the civil Court. The 
zemindar then contended that the tenants had not only no 
grievance but had actually obtained more than what they were 
legitimately entitled to get and that therefore the amount 
payable to them ought to be reduced. The Land Acquisition 
Court investigated into this matter and increased the amount of 
compensation paid to the zemindar. On appeal to this Court, 
it was held that the proceeding was wholly irregular and that the 
zemindar who was apparently satisfied with the order made by 
the Collector as he did not ask for a reference, could not, upon a 
reference, made at the instance of the tenant obtain a reversal 
or modification of the order of the Collector in so far as it was 
in favour of the tenant. The principle which underlies this case 
has obviously no application to the case before us. In the 
second case upon which reliance is placed, it was ruled that 
where the reference to the Civil Court related to a dispute about 
the apportionment of compensation between two parties A and B, 
the Special Judge was not competent to join as parties to the 
proceeding C and D, and thus examine questions not included in 
the reference by the Collector. To the same effect are the two 
other cases to which reference has been made by the learned 
vakil for the opposite party. The principle which underlies 
these cases is that the civil Court is restricted to an exaruination 


(1) (1907) I. L. B. 84 Calc. 461. (3) (1908) 19 C. W. N. 985. 
(2) (1907) 12 C. W. N. 98. (4) (1908) 12 0, W. N. 987. 


,9e c 


428 


OIVIL. 


1910, 

wangan 
Promotha Nath 

Mitra 


9. 
Rakhal Das Addy 
Hookerjes, J, 


424 


CIVIL, 


1910, 


—_~ 
Promotha Nath 
Mitra 


v, 
Rakhal Das Addy. 


Mooherjeo, J. 


THE CALCUTTA LAW JOURNAL» [ Vor. XI. 


of the question which has been referred by the Collector. for 
decision, and that the scope of the enquiry cannot be enlarged 
at the instance of parties who have not obtained any order of 
reference. In the case before us, the position is entirely different. 
Here the reference was obtained at the instance of Manmatha 
Nath. At the time he made the application for a reference, he 
was still the owner of the property, because the Revenue sale 
had not been confirmed ; and as proceedings were pending in the 
Revenue Court for reversal of thesale, it was still a matter of 
uncertainty whether the sale would be ultimately confirmed. 
No doubt, the sale was confirmed before the order of reference 
was actually made by the Collector ; but it has not been suggested 
that this circumstance does in any way invalidate the reference 
made by the Collector at the instance of Manmatha Nath Mitter. 
It is reasonably plain that as soon as the revenue sale was con- 
firmed, title vested in the auction-purchaser with effect from 
the date of default, and although as such purchaser, he acquired 
a higher status than that of the defaulting owner, yet ke was 
free to take up the position of a mere representative-in-interest 
of such defaulter, If he chooses to take up that position, there 
is no conceivable reason why he should not be added as a party 
to the proceedings. If he is not made a party to the proceed- 
ings, it is not improbable that the reference may lapse for want 
of active prosecution, because after the sale has been confirmed, 
and Manmatha Nath has ceased to have any subsisting interest 
in the property acquired, he may not care to support the 
reference made at his instance, by the Collector. We must 
therefore hold that the learned Special Judge was in error in 
holding that the petitioner ought not to continue to be a party 
to the proceedings. 

The second question which requires consideration is, as to 
the precise scope of the enquiry to be held at the instance of 
the petitioner when he is added as a party to the proceedings. 
It has been argued on behalf of the opposite party that if the 
petitioner is brought on the record as the representative-in- 
interest of Manmatha Nath, he ought not to be allowed to urge 
any ground not open to Manmatha Nath himself. On the other 
hand, it has been contended on behalf of the petitioner that 
once he is made a party he ought to be allowed to urge every 
ground that is open to him in his capacity as a purchaser at a 
sale for arrears of revenue, In our opinion, this contention is 
not well-founded. The cases to which reference has been made 
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show that a person who is a stranger to all the parties to the 
reference should not be made a party to the proceedings, In 
so far, as the petitioner claims to be a purchaser at a sale for 
arrears of revenue and as such purchaser sets up a title superior 
to that of the defaulter, he may properly be regarded as a 
stranger to the proceedings. No ground therefore should be 
allowed to be urged by him which would not have been equally 
open to Manmatha. It has been suggested, however, by the 
learned vakil for the petitioner that the result of this view would 
be that in the event of possible defeat in the present proceedings, 
he would be driven to a separate suit to establish his rights as 
a purchaser at a revenue sale. ‘That may no doubt be a possible 
contingency, but in our opinion that consideration ought not to 
induce us to order that he should be joined as a party to the 
proceedings in his character as the representative-in-interest of 
Manmatha and then to allow him to urge grounds which would 
not have been open to the person whose interest he claims to 
have acquired. Besides it is obvious that the rights of the 
petitioner would not be prejudiced in any way, for sections 16, 
21 and 31 of the Land Acquisition Act show that the petitioner 
would be entitled in a separate suit to assert his rights as an 
auction-purchaser. Of these, section 18 provides for a reference 
for apportionment of the compensation, whilesection 21 lays down 
that the scope of the inquiry in every such proceeding shall be 
restricted to a consideration of the interests of the persons 
affected by the objection; and the third proviso to clause (2) of 
section 31 states expressly that nothing herein ''contained shall 
affect the liability of any person who receives the whole or any 
part of any compensation awarded under this Act, to pay the 
same to the person lawfully entitled thereto." Here the peti- 
tioner has obviously a two-fold capacity. As arepresentative of 
Manmatha Nath, even though his benamdar, as faintly suggested 
by the opposite party, he would be entitled to urge every ground 
open to Manmatha Nath himself. But in a higher capacity, 
namely, as a purchaser at a sale for arrears of revenue, if he is 
not the benamdar of Manmatha Nath, he would be entitled to 
assert more extensive rights. There is no reason, therefore, 
why he should not have a regular suit open to him for assertion 
of his rights as a revenue-sale purchaser. The second conten- 
tion of the opposite party must therefore prevail. 

The third point which requires consideration is as to the 
competency of this Court to set aside the order of the Court 
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below in the exercise of its revisional jurisdiction. It has been 
suggested that in the case of Aabbaba Khanum vw. Noorjehan 
Begum (1), it was ruled by this Court that when an order has 
been made by a subordinate Court striking out the name of a 
person from the record as having been improperly joined, the 
case does not fall within the scope of section 622 of the Code of 
1882. An examination of the judgment in that case, however, 
shows that no such comprehensive proposition was intended to 
be laid down. On the other hand, it is clear from the case of 
Khettramont Dasi v. Shyama Churn Kundu (2) that if an order 
of this description has been improperly made, it is competent to 
this Court to interfere. In our opinion, there can be no reason- 
able doubt that in the present instance the learned Judge has 
acted in the exercise of his jurisdiction illegally and with material 
irregularity so as to justify and necessitate the interference of 
this Court, , f 

The result, therefore, is that this Rule must be made 
absolute and the order of the Special Judge made on the 6th 
October 1908 set aside. The effect will be that the name of the 
petitioner will be restored as that of a party to the proceedings. 
The petitioner is entitled to the costs of this Rule. We assess 
the hearing fee at two gold mohurs. 

It is conceded that this order will apply to the three other 
Rules (3894, 3895, 3896 of 1909) which will therefore be made 
absolute, with costs; but the hearing fee in each of these cases 
will be assessed at one gold mohur. 


B. M. Rules made absolute. 


(1) (1886) I, L, R, 13 Cale, 90. (2) (1894) I. L. R. 21 Oale, 589, 


Before Mr. Fustice Mookerjee and Mr. Justice Teunon. 
DWARKA NATH SEN. 


V, 
KISORI LAL GOSAIN AND ANOTHER." 
Civil Procedure Code (Act V of 1808), O. 1, R, 8— Puvohaser— Mortgagee— 
Conditional sale— Party, addition of — High Court, revisional power of. 
A, a tenant under X executed a conveyance of his holding in favour 
of B. X sued to eject B on the ground that the holding was non-transferable, 
A applied to be made a party to the suit, on the allegation that the conveyance 


* Civil Rule No. 3552 of 1909, against an order of Babu Mohim Ohandra 
Barkar, Subordinate Judge, 24-Pergunnas, dated the 21st July 1909. 
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was in reality a mortgage by conditional sale, and that he himgelf was still in 
possession, The Court refused the application. 

Held, that to prevent multiplicity of litigation, A should have been made B 
party defendant. 

Held further, that asthe application of A had been improperly refused, 
it was competent to the High Oourt to interfere. 

Promotha Nath v. Rakhal Das (1) followed. 


Rule for addition of 2 party. 

Application by transferor to be made a party. 

Babus Sailendra Nath Palit and Bijoy Kumar Bhattacharjt 
for the Petitioner. 

Babu Sib Chandra Palit for the Opposite Party. 

The facts and arguments are set forth in the judgment of 
the Court which was delivered by 

Mookerjee J.—We are invited in this Rule to reverse an 
order of the Court below by which an application of the peti- 
tioner to be made a party defendant to an action in ejectment 
has been rejected. The opposite party Kisory Lal Goswami 
commenced this action against Nripendra Lal Mitter on the 
allegation that the present petitioner Dwarka Nath Sen was a 
tenant of a holding under him, that on the 18th December, 1908, 
Dwarka Nath had transferred the holding to Nripendra, that 
the tenancy was non-transferable, that consequently the purchaser 
had acquired no valid title and the plaintiff was entitled to 
recover possession. The defendant Nripendra resisted the claim 
principally on the ground that his vendor possessed a mourasi 
mokarari transferable right in the land. On the 21st July 1909, 
the petitioner Dwarka Nath, the transferor, applied to the 
Subordinate Judge to be added as a party defendant to the suit. 
He ‘alleged that although the deed executed by him was in form 
a conveyance, the transaction was in reality a mortgage, and 
that he himself was in possession as before in spite of the transfer. 
In support of this allegation, he produced a document purport?ng 
to be an agreement by the transferee to re- -transfer the property 
to the transferor upon payment by the Matter of the principal sum 
with interest within a specified period. This document was not 
stamped; it was accordingly impounded and penalty thereon 
was levied. The Subordinate Judge, however, refused to 
admit the document in evidence on the ground of want of 
registration. He then held that there was nothing to show 
that what purported to be on the face of it a conveyance, was 
in reality a conditional sale. In this view he dismissed the 
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application of the petitioner to be made a party defendant. The 
propriety of this order has now been assailed on the grounds 
that the Subordinate Judge has erred in theview he has taken 
as to the admissibility of the deed for re-transfer of the property, 
that the petitioner is a proper party to the suit, and that to 
avoid multiplicity of litigations he ought to be added as a defen- 
dant. On behalf of the plaintiff opposite party the order has 
been supported on the ground that the matter is one in the 
discretion of the Court below, that the petitioner cannot be 
added as a defendant when the plaintiff objects to his presence 


. in the suit, and that in any view it is not competent to this 


Court to interfere in the exercise of its revisional jurisdiction. 
There is no room for reasonable doubt that the petitioner 
may properly be added as a defendant to the suit. Under 
Order 1, R. 3 of the Code of 1908, all persons may be joined as 
defendants against whom any right to relief in respect of or 
arising out of the same act or transaction or series of acts 
or transactions, is alleged to exist, whether jointly or severally or 
in the alternative, where if separate suits were brought against 
such persons any common question of law or fact would arise. In 
the case before us, it is obvious that if the agreement for re- 
transfer is genuine and if the allegation of the petitioner is true, 
that he is stillin possession inspite of the mortgage by condi- 
tional sale, the whole matter in controversy ought to be, and 
may, indeed conveniently, be determined in one suit. If the 
plaintiff obtains a decree behind the back of the petitioner, 
another litigation betweem them will be inevitable ; possibly, 
there may be two proceedings, one under O. 21, R.-97 (resistance 
to delivery of possession to decree-holder) and another a regular 
title suit. The question to be determined in such proceedings 
will relate to the nature of the tenancy, the present possession 
of the property and the effect of the transfer by the original 
tenant. Jt has not been disputed, and in our opinion, it cannot 
be disputed that the view of the Subordinate Judge as to the 
admissibility in evidence of the agreement for re-transfer is 
erroneous ; it is not a re-conveyance, butis merely, an agree- 
ment for that purpose and consequently does not require regis- 
tration. We must hold, therefore, that the petitioner is a proper 
party. The question remains, whether he can be joined as a 
defendant although the plaintiff objects to or does not desire the 
joinder. Now, as explained in the case of Montgomery v. Foy (1) 


(1) (1895) 2 Q. B. 821. 
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the Court has the powerto add a person as defendant even OIviL. 

though the plaintiff objects to such joinder. No doubt, as 1910. 

observed in MeCheane v. Gyles (1) the Court does not, except 

in special circumstances, force a defendant upon a plaintiff. 

The test to be applied ıs, whether the party sought to be added ign Tal Gown. 

ought to have been joined or whether his presence before the Afookerjes, J. 

Court is necessary in order to enable the Court effectually and m 

completely to adjudicate upon aud settle all the questions in- 

volved in the cause or matter. No doubt under O. 1, R. 10. sub- 

rule 2, the Code only provides that the Court may at any stage 

of the proceediags, make the order, but as Sir George Jessel put 

it in Wilson v. Church (2) it would be absurd to say that the 

Court may do so, if it did not mean that it was the duty of the 

Judge to do so, if the proceedings were in such a state that the 

party could properly be added. The power is discretionary, 

but the discretion is judicial and not arbitrary. Itis widely 

exercised, even though the addition of new parties may add new 

issues and new evidence. The object of the Legislature is to 

avoid multiplicity of suits, and to ensure that the dispute may 

be finally determined at the same time in the presence of all 

the parties interested without the delay and expense of several 

actions and trials. If the plaintiff could show that serious 

embarrassment or inconvenience would be caused to him by the 

addition of the defendant, the Court would be very reluctant 

to force an additional defendant into his suit. No such considera- 

tion obviously arises in the circumstances of the present case. 

We hold, therefore, that the Subordinate Judge pugnet to have 

added the petitioner as a defendant to the suit. pe 
It has been strenuously contended, however, that this Court 

has no jurisdiction to interfere and revise the order of the 

Court below. In support of this view, reliance has been placed 

upon the case of Amir Hassan Khan v. Sheo Baksh Singh (3). 

The decision of the Judicial Committee, however, is clearly dis- 

tinguishable. As pointed out by Stanley, C. J. in C. Ross Alston 

v. Pitambar, (4) that decision is an authority for the deos 

that the words "acted illegally or with material irregularity” 

do not comprehend a case of a decision attacked merely on the 

ground that it is erroneous in law,—in that particular case, an 

erroneous decision upon a question of res judicata. The judg- 

ment of the Judicial Committee, however, does not furnish any 


m gan? 
Dwarka Nath Sen 
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(a) (1878) 9 Oh. D. 552. (4) (1903) T. L. R 26 All 509 (528]. 
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CIVIL. test for determining under what circumstances a Court may -be 
1910. said to have acted illegally or with material irregularity, nor is 
any general principle deducible from the numerous cases in the 
reports, which are by no means easy to reconcile. One principlé 
oa: was recognised in the cases of Bhagwan Ramanuj Das v. Khetter 
Mookerjee, J. Moni (1), Mathura Nath v. Umes Chandra (2) and Raghu Nath 
v. Rari Chatraput (3, namely that the phrase "acted illegally or 
with material irregularity” is not limited to cases of procedure 
Only, but includes cases of decisions vitiated by an error so gross 
and palpable as to lead to grave and manifest injustice. The 
doctrine thus enunciated, however, obviously leaves much room 
for divergence of judicial opinion. This is well illustrated by an 
examination of cases closely analogous in many respects to the 
one now before us. Thus the Bombay High Court has interfered in 
the exercise of its revisional jurisdiction with an erroneous judg- 
ment based on evidence inadmissible in law (Chendasapa vw. 
Lakshman (4), as also a judgment given after improper exclusion 
of evidence legally admissible. Fateh Chand v. Krsan (5). In this 
Court, on the other hand, two learned Judges of a Division Bench 
were divided in opinion upon the question of the jurisdiction of 
this Court to interfere with a judgment given after erroneous 
exclusion of evidence. JEnat Mondal v. Baloram Dey (6). A 
different view was however taken in Mewa Lai v. Kumerjz (7). 
Again in the case of abbada Khanum v. Noorjehan Beguin (8) 
this Court refused to interfere with an order dismissing an appli- 
cation by a person to be made a party to a pending suit. Onthe 
other hand, im Khetira Moni v. Shyama Churn (9), the decision 
last mentioned was regarded as based upon the special facts of 
that case, and the Court actually interfered and directed a party 
to be added to the proceedings. A similar view was adopted in 
the case of Pramatha Nath Mitra v. Atakhal Das . Addya (10). 
We are, therefore, not prepared to à!opt as sound the broad 
Proposition put forward by the plaintiff opposite party that it is 
not competent to this Court to interfere under section 115 of the 
Code of 1908 with orders granting or refusing applications for 
adding parties: We may further point out that in the ĉase of 
J'udooputtee Chatterjee v. Chunder Kant (11), is Coat set aside 


sangan 
Dwarka Nath Sen 

* v. 
Kisori Lal Gosain. 





(1) (1896) 1 C, W. N. 817. (6) (1899) 3 O, W. N. 581. 
(2) (1897) 10, W. N. 626. - (7) (1908) 100. L. J. 83. 
- (8) (1897) 1 0. W. N 683. (8) (1886) I-L. R.-13 Calo. 90, 


(4) (1893) L L. R. 18 Bom, 889. (9) (1894) I. L. R 21 Calo. 539. 
(5) (1893) L L. R.18 Bom. 614. — (10) 11.0. L J. 420. 
(11) Q368) 9. W. R, 309. 
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an order of similar description under section rs of the Charter 
Act. In the case before us, there can be no question that if the 
order of the Court below which is based on manifestly erroneous 
grounds, is allowed to stand, the inevitable result would bea 
needless multiplicity of suits and possible injustice to the 
petitioner. l Pus ; 

The result, therefore, is that this Rule is made ‘absolute and 
the order of the Court below discharged. We direct that the 
petitioner be added as a party defendant and that if necessary 
the plaint be amended under Order I, Rule ro(4). .The costs of 
this Rule will be costs in the cause. We assess the hearing fee at 
two gold mohurs. 


B. M. Rule made absolute. 


Before Mr. Fustice Mookerjee and Mr. Justice Teunon. 
BALGOBINDRAM BHAKAT 


v. 
CHHEDILAL SAHA.* 
Oicil Procedure Oode (Act V of 1908), O. 20, R, 11—Deoree—Instalmente. 


The disoretion vested in a Court under O. 20, R. 11 to make a deoree 
payable in instalments must be judicially and not arbitrarily exercised, The 
mere fact that the defendant is hard pressed is not by itself a sufficient reason 
to justify a deoree for instalments spread over for many years. 

Rule to set aside instalment decree. 

Application by the Plaintiff. 


Babu Sarat Chandra Ghosh for the Petitioner, 
No one for the Opposite Party. 


- 


The facts and arguments appear from the judgment which 
‘was delivered by | i 


Mookerjee J.—We are invited in this Rule to modify an 
instalment decree made under O. 20, Rule 11 of the Civil 
Procedure Code of 1968 by the Small Cause Court Judge of 
Murshidabad, The suit was for recovery of money due on an 
account-book for price of articles purchased by the defendant 


from the firm of the plaintiff. The transactions took place from ` 


* Oivil Rule No. 353 of 1910, against the deoision of Babu Dabendra Bejoy 
Bose, Small Oause Court Judge, Murshidabad, dated the 19th November 1909. 
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time to time, the last of the series on the zoth July 1908, which 
the plaintiff alleged to be the date of his cause of action. The 
suit was instituted on the zoth September 1909. The claim 
was for Rs. 420-3-6, as principal sum and damages Rs. g-12-6. 
The defendant admitted the claim, but pleaded inability to pay 
within one year as his properties had been destroyed by fire ; 
in cross-examination he admitted, however, that he had his 


homestead, several bullocks and carts with which he carried on 


a grain business. The Small Cause Court Judge made a decree 
for the claim and costs and directed the amount to be paid in 
monthly instalments of Rs. 15 from the end of the then current 
Bengali month, Aghran 1316, interest to run at the rate of 


6 per cent. per annum till the whole amount due was paid off. 


He further directed that upon failure of defendant to pay one 
instalment, the entire judgment-debt would be recoverable. It 
has been contended beforé us ‘that there are no good grounds 
for the indulgence shown to the defendant. In our opinion, this 
contention is well-founded. As the total amount decreed exceeds 
Rs. 474, with interest, the instalments would cover a period of 
about three years, The Small Cause Court Judge does not assign 
any reason in support of such a decree. The discretion vested 
in the Court under Order 20, Rule 11 is a judicial discretion and 
cannot be arbitrarily exercised, as indicated in numerous deci- 
sions upon the corresponding sections of previous Codes. 
[Mohessur v. Y hubboo (1), Subatollah v. Thomson (2), Ram Gopal 
v. Ram Tanoo (3)|. Besides, the fact that the defendant was 
hard-pressed is by itself ordinarily not sufficient reason to justify 
a decree for instalments spread over several years. Brinda v. 
Madho (4). The Rule is therefore made absolute with costs, and 
the decree, in so far as it entitles the defendant to pay the judg- 
ment-debt in monthly instalments is set aside. The decree- 
holder will be entitled to take out execution of the decree forth- 
with. We assess the hearing fee in this Court at one gold mohur. 


B. M, Rule made absolute. 


(1) (1868) 3 Hay 68. (3) (1868) 6 W, R. 89. 
(2) (1862) 1 Hyde 98. (4) (1879) I, L. R. 2 All, 199. 
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Before Mr. Justice Mookeryee and Mr. Fustice Teunon, 
SURESH CHANDRA MOOKERJI 


v. 
SRIMATI NESA BIBI AND OTHERS." 
Bengal Tenancy Act ( VIIL of 1885), Sec, 87 —Specifio Relief Aot (1 of 1877), 
Bec. 0 — Due courses of law. 
A landlord who proceeds to take possession of a holding after service of 
notice under section 87 of the Bengal Tenanoy Act, on the allegation that 
there has been an abandonment by the tenant does so at his own risk, He 


cannot be said to take possession in due course of law, s0 as to bar a suit by 
the tenant for recovery of possession under section 9 of the Specifio Relief Act. 


Rule to set aside a decree under section 9 of the Specific 


Relief Acts 
Application by the Defendant landlord. 


Babu Sib Chandra Palit for the Petitioner. 
Babus Umakali Mukerji and Kulwant Sahay for the Opposite 


Party. 
The facts and arguments appear from the judgment which 
was delivered by 


Mookerjee J.— We are invited in this Rule to set aside a 
possessory decree made by the Court below under section 9 of 
the Specific Relief Act. The facts so far as we have been able to 
gather them from the records may be briefly stated. One Amir 
Sheik was the recorded tenant of the disputed land under the peti- 
tioner as landlord. He died about the end of the year 1908. On 
the 23rd January 1909 the persons claiming to be his legal repre- 
sentatives paid rent to the landlord on account of the holding. 
Subsequently under circumstances which have not been explained, 
the landlord took proceedings under section 87 of the Bengal 
Tenancy Act and occupied the holding, with the result that the 
present opposite parties who claimed to be the heirs of the 
original tenant and were in actual occupation of the lands, were 
dispossessed. "They then commenced this action for recovery of 
possession under section 9 of the Specific Relief Act. The land- 
lord resisted the claim on the ground that the plaintiffs had not 
been dispossessed otherwise tban in due course of law. The 
Court of first instance overruled this contention and made a 
decree in favour of the plaintifs. On behalf of the first defendant 
it has been argued in support of tbis Rule that as the landlord 


* Civil Rule No, 4508 of 1909, against the deoree of Babu Narendra Nath 
Qhakravarti, Munsifl of Serampore, dated the 28rd September 1909, 
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obtained possession under section 87 of the Bengal Tenancy Act, 
the plaintiffs must be taken to have been dispossessed in due - 
course of law and that consequently they are not entitled to the 
benefit of section 9 of the Specific Relief Act. In our opinion 
this contention is obviously fallacious. Section 87 deals with 
the case of voluntary abandonment by a raiyat of his holding; 
it has no application to tbe case of a vacancy caused by.the 
death, of a raiyat. This is fairly clear from sub-sections (i) 
and (3),0f the section. Sub-section (1) provides that if a raiyat 
voluntarily abandons his residence without notice to the landlord 


‘and without arranging for payment of his rent as it falls due, and 


ceases, to cultivate his holding either by himself or by some 
other person, the landlord may enter on the holding and let it 
to another tenant or take it into cultivation himself. This 
clearly contemplates the case of a person who has voluntarily 
abandoned his holding. Sub-section (3) provides that when a 
landlord enters under section 87 sub-section (I), the raiyat shall 
be entitled to institute a suit for recovery of possession of the 
land within a prescribed period. It is clear therefore that the 
landlord was not entitled in the case before us to take proceed- 
ings under section 87 of the Bengal Tenancy Act on the ground 
that his recorded tenant had died and he is consequently not 
protected. "There is however another difficulty equally formid- 
able in the- way of the petitioner. Section 87 does not legalise 
an entry by the landlord, if as a matter of fact the holding has 
not been abandoned. It is not the service of notice under 
section 87 which terminates the tenancy, but rather the voluntary 
abandonment by the tenant coupled with acts on the part of the 
landlord.indicating that he considers the tenancy at an end, 
Lal Mamud yx. Arbullah (1). The landlord who proceeds under 
section 87 takes possession at his own tisk and on his own 
responsibility. But if he adopts the procedure laid down in 
section 87, he safeguards himself to this extent that it becomes 
obligatory upon the tenant to have a speedy determination 
of the question, whether there has been an abandonment 
or not. Ram Pershad v. Sawah:r (2). It is manifest, there- 
fore, that if as a matter of fact there has been no abandonment 
by the tenant so as to justify a re-entry by the landlord, 
the mere fact that the landlord has taken proceedings under 
Section 87, does not make his entry one in due-course of law, 


(1) (1898) 10. W. N. 198. ~  (2)-(1907} 7 O. L. J. 72. 


E 


HIGH COURT. 
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as it is made under colour of a provision of the law which is 
admittedly inapplicable. The case before us, as found by the 
Court below, is really not one of abandonment but of disposses- 
sion, and the heirs of the original tenant who have been dis- 
possessed cannot be said to bave lost possession in due course of 
law simply because the landlord chose to take proceedings under 
section 87 of the Bengal Tenancy Act. In this view the decree 
made by the Court below must be affirmed and this Rule dis- 
charged with costs. We assess the hearing fee at two gold mohurs. 


B. M. Rule discharged. 


Before Mr. Sustice Mookerjee and Mr. Justice. Teunon. 


ABDUL RAZAK 
v. 
BASIRUDDIN AHMED AND OTHERS.* 
Provincial Insolvency Aot (III of 1907) Bees. 10, 46, 47,—Appeal—Btay of 
procsedings—ad interim protection—Receiver 

During the pendency of an appeal under the Provincial Insolvency Act, 
the Court of appeal in exercise of its inherent power is competent to make an 
ad interim order for protection of the applicant for insolvency, and also to 
appoint an ad interim receiver to take charge of the assets. 


Appeal by the applicant for Insolvency. 

Petition for ad interim protection by the appellant. 

Mr. Bagram, Mr. E. P. Ghosh and Babu Ramani Mohan 
Chatterji for the Petitioner. 

Mr. Ashgar and Babu Fnanendra Nath Sarkar for the 
Opposite Party. 

The facts and arguments sufficiently appear from the judg- 
ment of the Court which was delivered by 


; Mookerjee J.—The substantial question of law which has 
been argued upon this Rule, relates to the power of this Court 
to make an ad interim order for protection of an insolvent, and 
for appointment of a receiver of the assets, during the pendency 
of an appeal preferred under the provisions of the Provincial 
Insolvency Act. The petitioner before us, on the sth April 
1909, made an application to the Court below, to be declared an 
insolvent. This application was dismissed on the 9th August 1909. 
He then preferred an appeal to this Court, under section 46 of 
the Provincial Insolvency Act. During the pendency of the 


* Givil Rule No. 8653 of 1909 in connection with Appeal from Order No, 408 
of 1909. 
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appeal, some of the debtors have taken out execution of their 
decrees, and one of them has applied for the issue of a warrant 
of arrest. The petitioner has therefore applied for ad interim 
protection, and at the hearing of the Rule, one of the creditors 
has applied for the appointment of a receiver, should such 
ad interim order be made. A question, however, has been raised 
as to the power of this Court to make any order of this descrip- 
tion, and it has been argued that inasmuch as the Provincial 
Insolvency Act makes no express provision for an ad interim 
order during the pendency of an appeal, it is not competent to 
the Court to make any such order. In our opinion, there is no 
foundation for this contention. 

Section 47 provides that, subject to the provisions of the 
Act, the Court, in regard to proceedings under the Act, shall 
have the same powers and shall follow the same procedure as it 
has and follows in the exercise of Original Civil Jurisdiction. As 
the term Court is defined in section 2, sub-section (1), clause (g) 
to mean the Court exercising jurisdiction under “the Act, this 
makes ample provision for the Court of first instance. The 
second sub-section of section 47, then provides, that subject as 
aforesaid, High Courts and District Courts, in regard to proceed- 
ings under this Act in Courts subordinate to them, shall have 
the same: powers, and shall follow the same procedure as they 
respectively have and follow in regard to civil suits. This 
provision is of a very comprehensive character, and authorises 
this Court as a Court of appeal, to exercise all the powers, which 
it may exercise in the case of a civil suit pending in appeal 
before it. This provision read with section 151 of the Civil 
Procedure Code of 1908, which saves the inherent powers of 
Courts of Justice, does in our opinion adequately meet the 
présent case. The principles which ought to regulate the exer- 
cise of the inherent power of a Court in the matter of stay 
of proceedings during the pendency of an appeal, were examined 
and explained in the cases of Panchanan Singha v. Dwarka 
Nath Roy (1), and Hukum Chand Baid v. Kamalanand Sing (2). 
It was pointed out in these cases that in the exercise of such 
inherent power, the Court must be careful to see that it 
does not act arbitrarily, but that its decision is based on sound 
general principles, and is not in conflict with them or with the 
intentions of the Legislature. Two tests, which however need 


(1) (1905) 8 0. L. J. 29. (2) (1904) 3 O, L, J. 67. 


Vou. Al.) HIGH OOURT. 


not be regarded as exhaustive by any means, were applied in 
these cases, to determine whether, and in what manner, this 
inherent power should be exercised for the purpose of stay of 
proceedings, namely, first, the power to stay proceedings is 
ancilary to the power 'of the Court as the appellate authority, 
to reverse the order of the inferior Court ; in other words, 


proceedings may be stayed so as to enable the ultimately success- 


ful party to reap the fruits of litigation, and not to obtain a 
merely barren success: secotzd]y, as the effect of the appeal is to 
give the seisin of the proceedings to the Court of appeal during 
its pendency, the Court may make any order for stay of proceed- 
ings such as might have been made by the original Court when 
the proceedings were before it. To put the matter in another 
way, an ad interim order made by a Court of appealis merely 
the exercise by it, for a limited time and purpose, of its wider 
power to make au order of the same description in reversal or 
modification of the order of the Court of first instance. Now, in 
the case before us, if the appeal is ultimately successful, this 
Court will make the order of adjudication which should have 
been made by the Court of first instance, under section 16 of 
the Act, and tbe effect of that order will be, that the whole of 
the property of the insolvent, will become vested in the Court 
or in a receiver, the insolvent, if imprisoned, will be released, and 
no creditor to whom the insolvent is indebted in respect of any 
debt provable under the Act, will have any separate remedy 
against his property or person. It is manifest, therefore, that 
this Court may, on the principle just explained, make an ad tn- 
teri order, affording the petitioner protection against proceed- 
ings by any creditor, taken for the enforcement of any debt 
provable under the Act ; in other words, the Court in passing 
such ad interim order makes by anticipation as it were, for a 
limited time and purpose, the order which it is competent to 
make at the final hearing of the appeal, under section 46, read 
with section 16, by clause 6 of which section it will relate back 
to, and take effect from the date of the presentation of the peti- 
tion of insolvency. On the same principle also, it is competent 
to the Court to appoint an ad interim receiver. In fact, the 
position here is still stronger, as under section r3, the original 
Court itself might have appointed an ad interim receiver of the 
property of the debtor. We are of opinion, therefore, that 
. although there is no express provision on the subject, it is com- 
petent to this Court in the exercise of its inherent powers, as 
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a Court of appeal, to make an ad interim order for protection of 
the appellant and for the appointment of a receiver of his assets 
during the pendency of the appeal. 

As regards the merits of the case, we have no desire to 
prejudge the appeal ; but it is fairly clear, that there are substan- 
tial points in controversy, which require consideration, and it is 
consequently desirable to stay proceedings during the pendency 
of the appeal. 

The result, therefore, is, that this Rule is made absolute. 
The parties upon whom this Rule has been served, will be res. 
trained from proceeding with execution against the person and 
property of the petitioner, and the whole of his assets will be - 
placed in charge of the Nazir of the Court of the District Judge 
of 24-Parganas, as receiver. The receiver will act under the 
control and direction of the District Judge. The costs of this 
Rule will be costs in the appeal. We assess the hearing fee at 
two gold mohurs. 


B. M. Rule made absolute, 


PRIVY COUNCIL. 


PRESENT : Lord Macnaghten, Lord Collins and Str Arthur Wilson. 
IN THE MATTER OF CHANDA SINGH. 


- [ON APPEAL FROM THE CHIEF COURT OF THE PUNJAB.] 

i EN aaa misconduct — Admission of charges— Formality of 

drawing wp oharges. 

Where the oharges of misconduct against a pleader were not formality 
drawn up but the substance of them was perfectly understood by the party 
and the latter deliberately admitted them, the order passed by the Judge is 
not ultra vires. 

Appeal from two orders of the Chief Court of the Punjab 
dated respectively the 16th March, 1908, and sth February, 1909. 

By the first order the Chief Court removed the appellant 
permanently from the list of pleaders entitled to practise on the 
ground of professional misconduct. By the second order the 
Court reviewed its former decision, and reduced the penalty 
imposed upon the appellant to suspension from practice for a 
period of three years. 


Von XL] PRIVY OOUNOIL. 


The facts of the case are sufficiently stated in the judgment 
of their Lordships. 

The appellant, by special leave, appealed to His Majesty in 
Council against the two orders of the Chief Court. 

Mr. DeGruyther, K. C., (Mr. G. C. O'Gorman, with bim), 
for the appellant: If the money had not been paid into Court 
as ordered, the pre-emption suit would have been dismissed with 
costs under section 214 of the Civil Procedure Code (Act XIV of 
1882). The evidence proved that Musammat Ishar Kaur asked 
Chanda Singh to pay the decretal amount, and buy the land. 
There was nothing unprofessional in that, and Chanda Singh did 
not take any advantage of her. The agreement of February !, 
1902, was not of an improper kind. Legal practitioners were 
under section 28 of the Legal Practitioners Act (XVIII of 1879), 
allowed to take agreements of that kind from their clients, and 
that agreement could not be produced because it was returned, as 
the evidence showed, to Ishar Kaur. The findings of fact were 
against the weight of evidence. Chanda Singh was punished 
for cheating his client. But there was no charge of cheating 
framed against him. None of the charges on record could cover 
the charge of cheating. Further, there was no independent 
inquiry as required under the Legal Practitioners Act. The 
orders appealed against ought to be set aside. Reference was 
made to P. R. (1894) No. 111, and Rule XIII of the Punjab Chief 
Court Rules made under the Legal Practitioners Act (XVIII 
of 1879). 

Sir Arthur Wilson.—Their Lordships have already inti- 
mated that they would humbly advise His Majesty that this 
appeal should be dismissed. It remains now to state the reasons 
which have led their Lordships to tender that advice. 

The appeal is against two orders of the Chief Court of the 
Punjab dated 16th March, 1908, and 5th February, 1909. By 
the first of these orders, the Chief Court removed the present 
appellant permanently from the list of pleaders entitled to prac- 
tise, on the ground of professional misconduct. By the second 
order, the Court reviewed its former decision, and reduced the 
penalty imposed upon the appellant to suspension from practice 
for a period of three years. 

The material facts are not in doubt, in their Lordships' 
opinion. The appellant acted as pleader in a pre-emption suit, 
first for one Partab Singh, and after the death of the latter for 
his minor son, Harbans Singh, who was under the guardianship 


ls 


P. 9. 


1910. 
In the matter of 
Chanda Singh. 


February, 22. 


4d THE OALOUTTA LAW JOURNAL. [Vor. XI. 
P. C. of his mother, Ishar Kaur. He was said to have taken advantage 
1910. of that position of trust in order to cheat his client out of the 
qas subject-matter of the suit, and obtain it for himself, 

In the matter of | | m "A 

Chanda Singh. It is unnecessary, in their Lordships’ opinion, to examine in 


Sir Arthur Wilson, detail the various proceedings which took place before the Chief 
— Court in connection with this matter. It is enough to say briefly 
that, the attention of the Court having been called to the con- 
duct of the appellant, an explanation was called for from him, 
and a formal enquiry ordered. The charges against him were 
embodied in a document printed in the record. Those charges 
are not perhaps very formally drawn, but, as will be seen, the 
substance of what was imputed to the appellant was perfectly 
well understood by all parties. Inthe judgment of the Court, 
dealing in the first instance with the charges, their substance 
and effect were thus stated :— We think the extreme impro- 
priety of the conduct of this pleader is established. He has made 
false and contradictory statements on matters of fact, and these 
false statements must have been made in bad faith. He entered 
into an improper agreement with the client. When that client 
died, leaving a minor son with a mother as guardian, Chanda 
Singh, taking improper advantage of the position, plotted to. 
secure for himself the benefit of the litigation, and to further his 
aims he made a tool of the minor’s next friend . . . . getting 
him to make applications in his favour and to write collusive 
letters pretending that Mussammat Ishar Kaur was agreeable’ to 
Chanda Singh’s taking the benefit of the litigation.” On this 
finding was based the order of the 16th March, 1g08. 

The appellant presented a petition asking for a review of 
the last-mentioned order. 

What took place when that petition came on for heariny is 
recorded in the order of the Court dated sth February, 1909, 
as follows :— 

“An application has been made for a reconsideration of our 
order, dated 16th March 1908, which directed that the name of 
Chanda Singh be struck off the roll of pleaders of this Court. 
Many reasons for a review of our Judgment have been put 
forward in the application submitted by Mr. Kharak Singh, but 
all that is now pressed upon us is that Chanda Singh has already 
suffered a very severe punishment, that he has been deprived of 
his means of livelihood, that the principles involved in our order 
and the necessity for the maintenance of purity in their trans- 
action - by pleaders in dealing with their clients has been suff- 
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ciently vindicated, and that the order may now be rescinded 
and Chanda Singh be restored to the roll as an act of grace. 
Chanda Singh has, through his pleader, expressed sincere con- 
trition for passed lapses and a determination to act in future in a 
manner to satisfy the requirements of probity and uprightness 
in the exercise of his profession. 

It was with feelings of much pain and regret that we passed 
an order striking Chanda Singh’s name permanently off the list 
of pleaders. Itis always much pleasanter to show mercy than 
severity. But we cannot disguise from ourselves that tbe offence 
committed by Chanda Singh was a very serious one indeed. We 
do not think that the sentence passed was in any way too severe. 
It is only because Chanda Singh is a blind man, and therefore 
incapacitated altogether from earning his livelihood otherwise, 
that we find ourselves prepared to consider his application for 
mercy at all, and even now we feelthat it would not be con- 
sistent with our duty to make the sentence in any way light. 
Seeing, however, that Chanda Singh is a blind man, that he has 
expressed deep contrition, and made promises of amendment, we 
think that we are justified in recommending that his sentence be 
reduced to one of suspension for three years from the date of 
our order, dated 16th March 1908, and if the learned Chief 
Judge agrees to that course (Rules Regulating Enquiries into 
the conduct of Legal Practitioners—Rule 3), we propose to pass 
an order modifying our previous one and directing that Chanda 
Singh be suspended for three years from 16th March, 1908, iz». 
until x6th March, 1911." 

The facts are also stated in the remarks of the learned 
Judges of the Chief Court with reference to the present Appeal. 

Having mentioned the petition for review presented by 
Chanda Singh, the learned Judges proceed to say :—" That 
petition was admitted to a hearing by a Division Bench by an 
order of a Judge in Chambers dated 1oth October, 1908, and 
the Judges of this Court were prepared to hear arguments, and 
to dispose of that Petition on the merits. When the Case came 
up for hearing however, Chanda Singh himself appeared, accom- 
panied by his Counsel, and his Counsel specifically stated that 
Chanda Singh withdrew all the grounds alleged in his Petition 
as grounds for review, admitted that the facts were as found in 
the Order of this Court of 16th March, 1908, and that he had 
been guilty of grave professional miscunduct." Again they say, 
“ We think it will be agreed on all hands that there can hardly 
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be any misconduct on the part of the legal practitioner more 
serious than the use of the position in which he stands to his 
client, to the disadvantage of the client and the advantage of 
himself. We found on the facts, and this was admitted “by 
Chanda Singh on the 5th February, 1909, explicitly before us, 
that Chanda Singh, in plain English, has used his position as 
legal adviser to Mussammat Ishar Kaur to cheat her in respect 
of the property in suit.” 

From what has been quoted, there can be no doubt that the 
appellant, and his Counsel on his behalf, deliberately admitted 
the charges made against him in the sense in which those 


charges were understood by the learned Judges. That being so, 


it appears to their Lordships that the learned Judges had ample 
justification for the orders appealed against, and that the latter 
of those two orders went as farin the direction of mercy as it 


properly could go. 
Messrs. T. L. Willson 9 Co.—Solicitors for the Appellant. 
J. M. P. : Appeal dismissed. 
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Indian Insolvency Act, (21 and 12 Viot, C, 21, High Courts Jurisdiction— 
Insolrency Jurisdiction under Punjab Laws Aot (IV of 1872,—Puwer 
of the Court under Seo, 24— Order of a Courtin the Punjab deolaring 
debtors insolrent, affect of—Civil Procedura Code (Act XIV of 1882) 
Chapter 20— Heceiver—Transfer of debtors’ property—Subsequent order 
of the High Court adjudicating the debtors insolvent —Vesting Order 
made by the ITigh Court, effect of, on the debtors’ estate— Official Assignee. 


The Indian Insolvent Act (11 and 12 Viot. C. 21), conferred upon what 
are now the High Courts in the Presidency towns in India, jurisdiction 
for insolvency purpose extending over the whole of India, and for many 
purposes over much wider limits, 

The system of insolvenoy created under the Punjab Laws Act (IV of 1872) 
In & series of seotions beginning with section 22 was effective only within the 
Punjab. The Insolvent Estates Oourt at Amritsar, in the Punjab, in the 
presence of four out of the five members of a debtor firm, made an order 
declaring them insolvent, and requiring them to furnish security, and to put 
in lists of property, creditors and debtors. Subsequently the High Court of 
Bombay in its Insolvency Jurisdiction made an order adjudicating all the 
members of the said firm insolvent under 11 and 12 Vict. O. 21, and at the 
same time, a vesting order, vesting the property of the debtors in the Official 
Assignee of Bombay; ` ; ; 

Held, that the Civil Procedure Code (Act XIV of 1882), Chapter 20, has 
no application, and that the property of the debtors in the Punjab had not 
vested in a Receiver appointed by the Court at Amritsar i 

Held, also, that under the insolvenoy system established by ll and 12 Vict, 
C. 21, the High (Court, if unimpeded by any other Court, could effectually 
administer the estate of the [nsolvents, including that in the Punjab, and 
when an adjudication was made by the High Court, the estate of the debtors 
vested in the Offloial Assignee, and he was to administer it : 

Heid, finally, that under the Punjab Laws Act, section 24, on which 
the. power of the Oourt at Amritsar depended, what was entrusted to 
that Court was merely administration ; that under that Act no transfer of 
property took place; and that the property of the debtors in the Punjab had 
not vested in that Oourt 80 as to exclude the operation of the Bombay vesting 
order. 


Appeal against a judgment of the Chief Court of the Punjab 
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(May 5, 1908) affirming a judgment of the Insolvent Estates 
Court, Amritsar, (June 17, 1907). 

One Chaudri Ganesh Das and others (hereinafter referred to 
as debtors) were traders, who carried on business together at 
Amritsar, Benares and Bombay till November, 1906. On Decem- 
ber 3, 1906, on the application of certain of their creditors, 
made under the Punjab Laws Act, an order was made by 
the Insolvent Estates Court, Amritsar, directing that notices be 
issued calling upon the debtors to show cause on December 12, 
1906, why they should not be declared insolvent. On the latter 
date four of the debtors appeared, and were with their own con- 
sent and in the absence of the other respondents to the said 
notices, declared insolvent, and the Registrar of the Small Cause 
Court, Amritsar, who was the first respondent to the present 
appeal, was, therefore, appointed Receiver. 

On May 13, 1907, certain other creditors preferred a petition 
supported by their affidavit, to the Court for the Relief of Insol- 
vent debtors at Bombay, praying that all of the debtors should 


.be adjudicated insolvent under the Indian Insolvent Debtors Act, 


11 and 12 Vict. C. 27. An order of adjudication was made as 
prayed for pursuant to the said Act, and on the same day it was 
ordered that all their real and personal estate and effects be 
vested in the Official Assignee, Bombay, pursuant to section 11 
of the said Act. Intimation of this order was sent to the Judge 
of the Small Cause Court, Amritsar. 

On June 10, 1907, the first respondent being about to pro- 
ceed on leave, the second respondent was appointed Receiver 
in his place, and he proceeded to take steps for the realisation 
of certain properties of the debtors, or some of them. The 
present appellant applied to the Court for the Relief of Insolvent 
debtors at Bombay, and on June 13, 1907, obtained an order that 
the first respondent should hold and retain the property in 
question, and show cause why it should not be delivered over to 
the appellant for the benefit of the general body of creditors of 
the debtors. The subsequent ‘proceedings in Bombay are 
reported in the case of Jn re Ganesh Das Panalal, R. D. Sethna 
v. R. S. D. Chopra (1). 

The appellant, on June 15, 1907, preferred two pentane to 
the Insolvent Estates Court, Amritsar, praying, in the one, that 
the said intended realisation should not take place, and, in the 
open that all the property of the debtors should be handed over 
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to him. Those petitions came on together for disposal before 
the Judge in the Insolvent Estates Court, Amritsar, who made 
an order dismissing them on June 17, 1907. In his judgment 
the learned Judge expressed the opinion that all the property 
of the debtors in the Punjab had vested, under the Civil Proce- 
dure Code, in the Receiver when he was appointed on December 
12, 1906, and accordingly there were no rights subsisting in the 
debtors as regards such property which could be dealt with 
under 11 and 12 Vict. C. 21. 

The appellant thereupon preferred a petition to the Chief 
Court of the Punjab praying that the said order be set aside, and 
that the respondent be ordered to deliver over all the property 
of the debtors to him or to show cause in the Court for the 
Relief of Insolvent debtors at Bombay why such an order should 
not be made. The petition was, by reason of the importance of 
the question involved, directed to be heard by two Judges, who 
dismissed the petition of the appellant, holding that the order 
of the Insolvent Estates Court, Amritsar, was right, although 
they overruled the reasons upon which it was based, holding 
that the property had not vested in the Receiver under the Civil 
Procedure Code. They held that the order of December 12, 1906, 
"though irregular and incomplete, did in fact make the 
debtors insolvent from the date it was passed, and that the 
consequences of being insolvent attached to that order, one of 
which" (on the construction then placed on the Punjab Laws 
Act, 1872, sections 24 and 27) "was that the property of the 
debtors vested in the Court." 

The appellant thereupon obtained leave from the Court for 
the Relief of Insolvent debtors at Bombay to appeal against 
the judgment of the Chief Court of the Punjab. 

Mr. W. D. Dankwarts, K. C., (with him Mr. AK. Brown) for 
the Appellant, referred to the Punjab Laws Act, sections 22, 
24, 25, 26, 27, 30 and 31, and submitted that as no order was 
made under section 24 (6) the order of the Insolvent Debtors 
Court, Amritsar, dated December 12, 1906, and the subsequent 
proceedings did not operate to divest the property of tbe 
debtors situated in the Punjab, or vest the said property 
of the debtors either in the Receiver appointed by that Court 
or in the Court itself. The effect of the sections referred to is 
to provide for an attachment only of the debtors’ property, and 
it has been held by this Board that an order of attachment of 
property simply prevents its sale and is not a vesting order. 
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The Court at Amritsar had no power to divest the debtors 
of their property or to vest it in itself or any Receiver or 
other person. The Civil Procedure Code, Ch. 20 does not 
apply here, and the debtors’ property did not vest in the 
Receiver under section 354 of that Code. The proceedings 
at Amritsar were conducted under Act IV of 1872. The Pro- 
vincial Insolvency Act, 1907 (Act III of 1907) sections 16 and 13 
has no application, as under section 1 (3) of that Act it did not 
come into force until January 1, 1908. Further, no order was 
ever made whereby the debtors or any of them became " insolvents" 
within the meaning of Act IV of 1872. After referring to the 
Indian Insolvency Act, 1848 (11 & 12 Vict., C. 21) sections 2, 7, 8, 
9, I3, 21 and 36, he submitted tbat all the property of the 
debtors, including that in the Punjab, became vested in the 
appellant, .as Official Assignee, under the order of the Court for 
the Relief of Insolvent Debtors at Bombay, and that the jurisdic- 
tion and arders of that Court overrode the jurisdiction and 
orders of the Insolvent Estates Court, Amritsar. He further 
referred to the Punjab Chief Court Rules and Forms made under 
section 31 of Act IV of 1872, and submitted that the appeal 
should be allowed. 

The Respondents did not appear. 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson.—This is an Appeal against a judg- 
ment of the Chief Court of the Punjab, which affirmed that of 
the Insolvent Estates Court, Amritsar. The controversy involved 
in the appeal relates to an alleged conflict of jurisdiction 
between two Courts, both having Insolvency jurisdiction, but 
jurisdiction created by different legislative authority and different 
in its local extent. 

Under the Imperial Act of Parliament, 11 and 12 Vict, 
C. 21, relating to insolvency proceedings before what are now 
the High Courts in the Presidency towns in India, jurisdic- 
tion is conferred upon those Courts extending, for the present 


.purpose, over the whole of India, and for many purposes over 


much wider limits. 

Under the Punjab Laws Act, IV of 1872, in a series of 
sections beginning with section 22, the Punjab Legislature has 
created a system of insolvency of its own, but, of course, such 
an Act can be effective only within the ambit of the jurisdiction 
of the Legislature which passed it. These are the two systems 
of Insolvent administration which have to be considered in 
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disposing of the present appeal, and have, if possible, to be 
reconciled. 

There is, indeed, a third system in India, created by yet 
another legislative authority—namely, the Legislature of India, 
embodied in Chapter 20 of the Civil Procedure Code. This 
last-mentioned system need not be further alluded to; for their 
Lordships are of opinion that the learned Judges of the Chief 
Court were right in considering that it had no application to the 
circumstances of the present case. 

The facts of the present case are simple. The debtors were 
a firm of traders who carried on business at Amritsar and other 
places in the Punjab, and also at Bombay and elsewhere. On 
the 3rd December, 1906, the Amritsar Insolvency Court, on the 
application of a creditor, ordered a notice to issue calling upon 
the debtors to show cause why they should not be declared 
insolvent, and attaching their property inthe Punjab. On the 
12th December, in the presence of four out of the five members 
of the debtor firm, another order was made declaring them 
insolvent, and requiring them to furnish security, and to put in 
lists of property, creditors and debtors. 

On the 41st May, 1907, certain other creditors applied to 
the High Court at Bombay, in its Insolvency jurisdiction, agatnst 
all the members of the debtor firm, praying that they might 
be adjudicated insolvent under 11 and 12 Vict. C. 21. An order was 
made accordingly, and at the same time a Vesting Order, vesting 
the property of the debtors in the Official Assignee of Bombay. 

The Official Assignee, who is the appellant here, applied to 
the Insolvent Court at Amritsar to abstain from realizing the 
property of the debtors, and asked that that property should 
be made over to him. The Amritsar Court refused the applica- 
tion, holding that the property of the debtors in the Punjab 
had vested in a Receiver appointed by the Court, and that 
therefore there was no property of the debtors in the Punjab 
upon which the subsequent Vesting Order made by the Bombay 
Court could take effect. 

Against this refusal there was an appeal to the Chief Court, 
and that Court held that the Amritsar Court was wrong in saying 
that the property in the Punjab was vested in the Receiver, but 
held further that the order appealed against was right on the 
ground that the property in question was by law vested in the 
Court, and therefore could.not pass under the subsequent Vesting 
Order of the Bombay Court. 
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1910. to their Lordships material for the present appeal, which is 

The OMoial Assignee, brought against the order of the Chief Court. 
Bombay It is clear that under the insolvency system established by 
The Basis Small the Imperial Act, the High Court of Bombay, if unimpeded by 
pios dad any other Court, can effectually administer the estate of an 


Insolvent in such a case as the present. 

The question raised upon this appeal is, whether proceed- 
ings under the Punjab Act control the powers of the Bombay 
Court. 


Sir Arthur Wilson. 


It would be matter for regret if the powers of one Court to 
administer an estate completely were restrained by those of 
another Court which can only do so locally and partially. But it 
appears to their Lordships that no such inconvenience neces- 
sarily arises. 

Under the Imperial Act, 11 and 12 Vict., C. 21, when 
an adjudication is made by the Court which is now the High 
Court of Bombay the estate of the debtor vests in the Official 
Assignee and he is to administer it. What has been held by the 
Chief Court is, that in the present case, that law did not apply 
to property in the Punjab which had belonged to the debtors 
concerned, because that property had, before the date of the 
Vesting Order of the Bombay Court been transferred under the 
Punjab Act, already referred to, to the Punjab Court. The 
question therefore is, whether the Chief Court was right in hold- 
ing that the property in the Punjab had vested in that Court, 
so as to exclude the operation of the Bombay Vesting Order. 

Their Lordships are unable to agree with the learned Judges 
of thc Chief Court. 

The section of the Punjab Laws Act on which the power 
of the Punjab Court depends for the present purposes, is as 
follows :— 

Section 27 says: 

“The property of the Insolvent shall be sold or administered 
under the direction of the Court, either through the agency of its 
own officers or of assignees to be appointed by the Court, in the 
manner most conducive to the interest of the creditors, and the 
proceeds shall be divided rateably amongst them." 

It appears to their. Lordships to be clear that under the 
Punjab Act, what is entrusted to the Punjab Court is merely 
administration, and that under that Act no transfer of property 
takes place. 
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Their Lordships regret that they have to deal with this 
question in an appeal heard ex parte. The difficulty thus arising 
is diminished, however, by the fact that the question is purely 
one of law. i 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed, and the judgments of the 
Chief Court of the Punjab and of the Insolvent Estates Court, 
Amritsar, set aside with costs in both Courts, and in lieu thereof 
it should be declared that the property of the Insolvents in the 
Punjab is vested in the Official Assignee, Bombay. 

The costs of this appeal are to be taxed as between solicitor 
and client and paid out of the Insolvents’ estate. 

Messrs. Monier- William, Robinson and Milroy—Appellant’s 
Solicitors. 

The Respondents did not appear. 


J. M. P. l Appeal allowed. 
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THE NATIONAL BANK OF INDIA, LIMITED, DELHI. 
[ON APPEAL FROM THE CHIEF COURT OF THE PUNJAB.] 


Oicil Procedure Code (Act XIV of 1982), Seo, 102—8Suit for two claims—Dis- 
missal of one—Deoree—Abandonment of the second. claim— Dismissal of 
the whole case for default, 


A suit was brought, praying, first, for a decree for the amount paid by the 
plaintiff to release certain property from attachment, and, secondly, for damages 
on the ground of illegality of attachment. The first prayer was dismissed and 
the trial with regard to the second prayer was proceeded with. No decree was 
drawn up as regards the first prayer, and an application for drawing up a decree 
was rejected. The plaintiffs application to withdraw his claim for damages 
being refused, he did not appear and the whole suit was dismissed : 

Held, that the dismissal of the first prayer was a decree and the Court had 
no power to dismiss the whole suit under section 102 of the Code of Civil 
Procedure. 

Appeal froma judgment and decree of the Chief Court 
of the Punjab (March 16, 1907), affirming an order and decree 
of the District Judge, Delhi, (May 26, 1903). 

The questions raised on the appeal were :— 

(1) Whether the payment of money, under the circumstances 
hereinafter set out, by the appellant, in order to release his 
property, which had been attached in execution of a decree 
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obtained by the respondent against a third party, amounted at 
law to a payment under compulsion or not ? 

(2) Whether the appellant, whose main claim on one cause 
of action had been dismissed with costs on merits, and who 
had withdrawn his claim as to a second cause of action joined 
In the same suit, was entitled to have a decree passed on that part 
of his suit so dismissed in order that he may appeal therefrom ? 

(3 Whether an appeal lies from an order dismissing a suit 
under section 102 of the Civil Procedure Code? 

The facts of the case appear sufficiently from the judgment 
of their Lordships. 

Str Robert Finlay, K.C., and Mr. De Gruyther, K.C., (Mr. G. 
C. O'Gorman with them), for the Appellant, referred to the 
Indian Contract Act, sections I5, 69, 70 and 72, and sub- 
mitted that money paid under the circumstances of this case 
was not a voluntary payment. It was a payment made under 
compulsion of law: Fatima Khatoon Chowdratn v. Mahomed 
Fan Chowdry (1, and Duhchand v. Ram Kishen Singh (2). 
The appellant is entitled to recover the amount so paid. - 

There were two separate causes of action and two separate 
claims. The main claim of the appellant, the recovery of the 
amount paid to release attachment, was finally disposed of by 
the order of November 18, 1902, and if a decree had been passed 
in accordance with that order, the appellant would have had an 
undoubted right of appeal to the Chief Court. On May 26, 1903, 
when the District Judge dismissed the whole suit for default 
under section 102 of the Civil Procedure Code, the only claim 
before the Court was that relating to damages. On the 
appellant withdrawing from his claim for damages (while 
expressly reserving his rights in his claim for recovery, already: 
hnally disposed of by the order of November I8, 1902) the 
District Judge ought to have dismissed the appellant's suit. The 
fact that the appellant abstained from attending the taking of 
evidence on behalf of the respondent in a claim from which he 
(the appellant) had withdrawn, did not constitute such a none. 
appearance of the appellant as to justify the District Judge in 
dismissing the whole suit under the said section of the said 
Code. Reference was made to the Civil Procedure Cod e, sections 2 
(‘decree’), 146, 154, 103, 204 and 273. 

Having regard to the Punjab Courts Act (XVIII of 1884), 
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section 70, as amended by Act XXV of 1899, section 6, which 
gives the Chief Court powers conferred upon the High Court 
under section 622 of the Civil Procedure Code, the Chief Court 
ought to have considered the appellant’s appeal to that Court 
on its merits. 

Mr. Lovett, K. C., and Mr. A. M. Dunne, for the Respon- 
dent: The appellant by his withdrawal and non-appearance 
prevented the Judge from taking evidence and going on with 
the issues raised in the case. Those were issues of fact, and 
involved the determination of questions of fact affecting the 
appellant’s claim for the recovery of the amount paid to release 
attachment. One of the issues related to the appellant’s title 
and the respondent was entitled to show that the appellant was 
not the owner of the property. The action of the appellant 
prevented the District Judge from deciding the fact. The District 
Judge was right in dismissing the whole suit under section 102 


of the Civil Procedure Code. There is no appeal from such . 


an order. That order was the only order that the District Judge 
could make. If there is any appeal from that order, it must be 
under the Civil Procedure Code, which allows an appeal in two 
cases, namely, from a decree under section 540, and from an order 
under section 588. It is an order under section 102, and there 
is no appeal fromit. It is not a decree as defined in section 2 of 
the Civil Procedure Code, and, therefore, there could be no 
appeal under section 540, Civil Procedure Code. Ifthe decision 
of the issue decided had been sufficient for the decision of the 
whole suit, the District Judge would have been bound to draw up 
the decree under section 154 of the Civil Procedure Code. But here 
the decision of the issue did not dispose of the whole case, and the 
District Judge was right in not.drawing up the decree. A Judge 
has no power to draw up a decree upon the decision of a preli- 
minary issue, unless such an issue disposes of the whole suit. The 
order of November 18, 1902, was not a judgment pronounced 
under section 198 of the Civil Procedure Code. In the absence of 
any pronouncement of a judgment, no decree could be drawn up. 

They referred to the Indian Contract Act, sections 72 and 
IS, and submitted that the District Judge was right in holding 
that the payment made by the appellant was voluntary and was 
not recoverable as such. 

[Lorp MacsaGHTEN : Does the definition of ‘ coercion,’ given 
in section 15, apply to cases except those falling under the 
Contract Act? | 
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[Mr. DeGruyther : Illustration (4) to section 72 of that Act is 
precisely applicable to the present case ; section 72 1s in a chapter 
that treats of certain relations resembling those created by 
contract.] 

They also referred to Zarahant Banerjee y. Puddomoney 
Dossee (1), and sections 204 and 157 of the Civil Procedure Code. 

Str Robert Finlay, K. C., replied. 

The judgment of their Lordships was delivered by 


Sir Arthur Wilson.—This appeal has been brought against 
a judgment and decree of the Chief Court of the Punjab, which 
affirmed the decision of the District Judge of Delhi. The 
circumstances out of which the appeal arises can be briefly stated, 
and, as in their Lordships’ opinion, the case must go back to the 
Chief Court for further consideration, their Lordships think it 
desirable to say nothing about the case which is not absolutely 
necessary. 

In the year 1902 a case was pending, in which the National 
Bank of India was plaintiff and the Delhi Cotton Mills Company, 
Limited, defendant, and on the 21st April of that year, the Chief 
Court, on appeal, made a money decree in favour of the Bank 
for a sum of over Rs. 97,000 and interest. On the 25th June in 
the same year, the premises and mills of the Cotton Mills Com- 
pany were purchased, as a going concern, by the present plaintiff, © 
at public auction, for a sum very much larger than the amount 
of the Bank’s decree. On the 15th August in the same year, 
the Bank, in execution of their decree, obtained an attachment 
of the premises purchased by the plaintiff, and possession was 
taken under that attachment. In the same month of August 
the present plaintiff filed a petition in the District Court alleging 
that the attachment was wrongful, and that he was compelled 
to pay the balance due under the Bank’s decree. He paid into 
Court. accordingly and thus released the property from the 
attachment. On the following day the now plaintiff filed a 
plaint against the Bank in the District Court, in which plaint he 
asked for two things—first for a decree for the amount which he 
had paid to release the property from attachment, and secondly 
for damages on the ground of the illegality of the attachment. 

It is unnecessary to follow in detail the proceedings in the ` 
case. It is enough to say that on the 18th November, 1902, the 
District Court made an order deciding that the principal claim 
of the plaintiff, namely that relating to the sum paid to release 
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the attachment was unsustainable in law. The learned Judge 
thus expressed himself : 

“T therefore rule that the payment was entirely voluntary, 
and for plaintiffs own interest, and that his remedy is under 
sections 69 and 7o of the Contract Act against the Delhi Cotton 
Mills and I dismiss the case for recovery with costs. The case 
will proceed on the question of damages for illegal attachment." 

Their Lordships are of opinion that so far as concerns the 
recovery of the money paid to discharge the attachment, this 
order of the District Court was a full determination, adverse to 
the plaintiff, of his claim in that respect. 

. On the 3rd December, 1902, the plaintiff petitioned that 
a decree might be drawn up embodying the dismissal of his claim 
for the money paid into Court. This petition was dismissed. 

The claim for damages still remained, and evidence bearing 
upon it was proceeded with. On the 25th May, 1903, the 
plaintiff asked to be allowed to withdraw his claim for damages 
under section 373 of the Civil Procedure Code (that is to say 
with liberty to sue again) and again asked that a decree should 
be drawa up with reference to the claim dismissed. These 
applications were refused ; and thereupon the plaintiff absolutely 
withdrew from the claim for damages, but not from that for 
the recovery of the money paid. 

After that the defendant proceeded to give evidence upon 
all the issues which had been raised, the plaintiff not appearing. 
In the result the District Judge dismissed the whole case for 
default, under section 102 of the Civil Procedure Code. 

On appeal to the Chief Court, the majority of the learned 
Judges of that Court held that the suit having been dismissed 
under section 102 of the Civil Procedure Code, no appeal lay, 
and against that decision the present appeal has been brought. 

Their Lordships are of opinion that the case should not be 
allowed to staud as it does now. As to the principal claim of 
the plaintiff, that relating to the money paid to release the 
attachment, there was in substance a clear decision of the District 
Judge adverse to the plaintiff ; after which, in substance, no question 
as to that claim remained open in the Court of first instance. 

As to the second claim, that for damages, the plaintiff 
having unconditionally abandoned his claim, there remained 
nothing in substance to be tried. 

The case in their Lordships’ opinion was one not proper to 
be dealt with under section 102 of the Ciyil Procedure Code, 
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P. C. Their Lordships are of opinion that it is unnecessary to 


1910. decide whether an appeal lies against a dismissal regularly made 
Kanbaya Lal Under section 102, because they think that that section was not 
The Nub uni applicable to the present case. They think it necessary that the 
of India, Ld, case should go back to the Chief Court to decide the appeal 
Hen upon its merits. In the course of the argument, several minor 
Sir Arthur Wilson, points were raised which it seems desirable to notice. . One was 
with reference to the evidence already taken in the case, and the 
use to be made of that evidence. A second point was, with 
reference to the refusal of the first Court to issue a comission. 
The third was with reference to the refusal of the Court to allow 
the cross-examination of a learned gentleman who had appeared 
as Counsel in the earlier stages of the case. 

There are matters upon which it appears undesirable for 
their Lordships to express any opinion. Such matters can be 
dealt with by the Chief Court when considering the case on the 
merits. 

Their Lordships will humbly advise His Majesty that the 
decree of the Chief Court should be discharged with costs, and 
that the case should be remitted to that Court in order that the 
appeal to that Court may be heard and decided on its merits, 
and that the costs incurred in the District Court should abide 
the result of such appeal. 





The respondents must pay the costs of this appeal. 
Messrs. T. L. Wilson & Co.—Appellant’s Solicitors. 


Messrs. Sanderson, Adkin, Lee, and Edais.—Respondent's 
Solicitors. 


J. M. P. Appeal allowed ; case remanded. 


PRESENT . Lord Macnaghten, Lord Collins, Sir Arthur Wilson, 


P. C. and Mr. Ameer Alt. 
1909. . LALA RUP CHAND (SINCE DECEASED), 
December 2, 10, 14, NOW REPRESENTFD BY HULAS RAI AND ANOTHER 
15, 16, 17 & 18 ii: 
m JAMBU PARSHAD. 
March, 9. [ON APPEAL FROM THE HIGH COURT AT ALLAHABAD.] 
D Hindu Law—Adoption—Jaine, married, if oan be adoptcd— Custom. 


By the general Hindu Law applicable to the twige-born classes, a boy 
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cannot be adopted after his marriage, To this rule there is an exception in 
the case of persons governed by the Mayukha, and other exceptions have been 
held to exist by custom. 

The Agarwala Jains belong to one of the twice-born classes and are govern- 
ed by the ordinary Hindu Law (which is the Mitakshara Law), unless and until 
a custom to the contrary is established. 

Appeal from a judgment [in the case of Askari Kunwar 
v. Rufpchand (1)], and decree of the High Court at Allahabad 
(March 5, 1908), reversing those of the Subordinate Judge of 
Saharunpur (November 8, 1905). 

The parties to the litigation were Jains, and the question for 
determination related to the validity of the adoption of a married 
man by a Jain. 

The facts of the case appear sufficiently from the judgment 
of the High Court. 

Mr. DeGruyther, K. C., (M. K. Cowell, with him), for the 
Appellant : The parties are Jains, and the ordinary Hindu Law 
of Mitakshara applies to them in the North-Western Provinces, 
except as far as it is modified by special custom: Bhagwandas 
Tejmal v. Rajmal (2) and Chotay Lal v. Chunno Lal (2). The 
High Courts at Allahabad, Bombay and Calcutta are agreed on 
the point: ZacAebi v. Makhan Lal (4), Shimbhu Nath v. Gyan 
Chand (5), Ambabat v. Govind (6), Mussammat Mandit Koer v. 
Phool Chand (7). The Jains separated from the Hindus, but 
they did not cease to belong to the Hindus. Lapses, such as in 
matters of diet and ceremonial observances, from orthodox Hindu 
practice, do not have the effect of excluding one from the 
category of Hindu: Rant Bhagwan Kuar v. Fogendra Chandra 
Bose (8). The Jains belong to one of the twice-born classes. 
The adoption of a married man among the twice-born classes is 
invalid even when the adopted son and the adoptive father are 
members of the same gotra by birth : Pichuvayyanv. Subbayyan (9). 

An exception to this rule exists when the parties are govern- 
ed by the Mayukha: Hindu Law Books, by Stokes (1885, 
Madras), Vyavahara Mayukha, Ch. IV, Sect. V, section 19, p. 64. 
But the parties here are not governed by the Mayukha. It is 
submitted that if no special custom varying the general Hindu 


(1) (1908) I. L. E, 30 All, 197. 

(2) (1873) 10 Bom. H. C. R. 241 at pp. 258 & 255. 

(3) (1878) L. R 6 I, A. 15 at p. 30. 

(4) (1880) I L. R. 3 All, 55, (7) (1897) 8 C. W. N. 154. 

(8) (1894) I. L. R 16 All. 879 (8) (1908) L. B. 80 I. A. 249 at p. 257. 
(6) (1898) L L. R. 23 Bom. 257. (9) (1889) I, L. B. 13 Mad. 128 at p. 129. 
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law rule that the adoption of a married man is invalid, is estab- 
lished, the adoption here is invalid. If such a custom is proved 
it must prevail. 

[SIR RonERT FINLAY : We say that the custom of non-adop- 
tion of a married man was introduced long after Jains separated 
from the Hindus.] 

The High Court in holding that the adoption of a married 
man here was valid relied upon the case of Manohar Lal v. 
Banarst Das (1), where it was held that according to the law 
and custom among the Jain community a married man may 
lawful be adopted. But see Mayne on Hindu Law and Usage 
(7th Ed.) pp. 56, 57, section 50 as to when a custom is held to be 
proved. That case cannot be a precedent here. Again, the 
custom in that case was proved by documentary evidence. There 
is no such evidence in the present case. In fact there is no 
evidence proving the adoption. The High Court in deciding 
this case ought not to have relied upon the last-mentioned case, 
but ought to have considered the evidence on record in this Case, 
and decided whether the custom set up was proved. There is 
not a single instance proved where a married man was adopted 
and succeeded to his adoptive father as a consequence of such 
adoption. The instances are taken from a very small number 
of places of Jain population, and they are not enough to prove 
the custom. Asto what proof of custom is required, see Chan- 
dika Bakhsh v. Muna Kunwar (2), where it was held that four 
instances of the custom of comparatively modern date did not 
prove the custom. It is submitted that the respondent has not 
discharged the onus of proving the custom that rests upon him. 
The burden of proving that the adoption did, in fact, take place 
is on the respondent, but there is no evidence of the factum of 
adoption on either side. It is submitted that the respondent 
has failed to prove that he was adopted as alleged. Reference 
was also made to Mayne on Hindu Law and Usage, (7th Ed.) 
section 132, p. 169. 

Sir Robert Finlay K. C, and Mr. Nehru (Mr. G. E. A. 
Koss and Mr. B. Dube, with them) for the Respondent. The 
original appellant died since the appeal was admitted, and on 
his death the action has abated. The appellant never attempted 
to question the factum of adoption. The evidence given by the 
defendant was uncontradicted by the plaintiff, who now cannot 
raise the point. 

(1) (1807) I. L. R, 29 All, 495. (2) (1901) 1. L. R, 24 All; 273, 
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There is no doubt that a married man may be adopted in 
the Punjab. 

[Mr. DeGruyther : It is not so in the Punjab]. 

The Jains belong to the twice-born class, and the obstacle 
against adoption among the twice-born classes is the investiture 
of the secred thread, a ceremony which precedes that of 
marriage. Hence a married man cannot be adopted among the 
twice-born classes. But among the Jains there is no investiture 
of the secred thread. How can, then, such an investiture be a 
bar, and how can marriage which takes place after that cere- 
mony, be also a bar among the Jains? Doctrines of Hindu law 
based on religious ceremonies are not applicable to the Jains. 
Among the Sudras a boy can be adopted at any age priorto his 
marriage. Ranee Nitradaya v. Bholanath Doss (1). It is not 
decided that marriage is not a bar amongst the Sudras, and it is 
argued on analogy that there is no authority in support of the 
adoption of a married man. Butthelaw applicable to the Jains 
is the law of tke twice-born and not of the Sudras: Hindu Law 
Books, by Stokes, p. 644, para. 32. The qualifying age of the 
adopted son among the Jains is said to extend to the thirty- 
second year: Maharaja Govindnath Rat v. Gulal Chand (2); 
The respondent was at the time of his adoption 23 years of age. 

It is ccntended on the authority of Sheo Singh Rat v. 
Musammat Dakho (3) and Chotay Lal v. Chunno Lal (4), that 
the Hindu law rule relating to the adoption of a married man 
must be followed unless some restriction or exception is establi- 
shed. The question in those two cases related to succession, 
and the adoption of a daughter's son. Those two points were 
established long before the Jains separated from the Hindus, and, 
in consequence, were binding on the Jains. But the point 
raised in this case was not established before the separation of 
the Jains, who are not a sect of the Hindus, but stand midway 
between them and the Budhists. In the law of adoption restric- 
tions as to age, investiture and marriage were introduced among 
the Hindus long after the Jains separated from them. Such 
restrictions could not, therefore, apply to the Jains. When a 
doctrine of Hindu law is of comparatively recent origin, the 
presumption is that it is not applicable to the Jains, and that it 
must be established by evidence when it is contended that such 
a doctrine is applicable to the Jains. 


(1) (1853) B. D. A. 558 (3) (1878) L. R. 6 I. A. 87. 
(2) (1883) 5 Maonaghten’s S. D. R. 276. — (4) (1878) L. R. 6 I. A. 15, 
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Hulas Hai of Bengal, (1898) pp. 39, 40 and 42. 
EO NNUS 1 Bhagwandas í ermal v. Rajmal (1). 
dcm Mayne on Hindu Law and Usage (7th Ed.) pp. 131-136, 
172, 179, 192, 193 and 820. 

The Hindu Law of Adoption by G. Sarcar, pp. 359, 361, 
362, 364, 367 and 452-454. 

The Hindu Law of Partition, Inheritance and Adoption, by 
Jolly, p. 161. d 

Sheo Singh Rai v. Musammat Dakho (2). c 

Chotay Lal v. Chunno Lal (3). 

Hindu Law Books, by Stokes, pp. 575 (S. 22) and 580. 

Ganga Sahat v. Lekhraj Singh (4). 

Among Brahmins the adoption of a boy of the same gotra, 
after the upanayan ceremony, has been held valid; Vira- 
raghava v. Ramalinga (5). 

There is a great body of evidence that among the Jains a 
married man may be adopted. A statement that a married man 
can be adopted is admissible in evidence under the Indian 
Evidence Act, sections 48 and 49, and is good evidence of 
custom without giving any specific instances. It is submitted 
that the custom alleged is established. 

Mr. DeGruyther, K. C., in reply, as regards the validity of the 
adoption of a married man, further referred to the following :— 

Hindu Law, by Strange, (Madras, 1864), pp. 91 and 331 
(Case No. 21). 

A Digest on Hindu Law by West and Buhler, (Bombay, 
1884), pp. 1065, and 952 (A. 1, 13-Jains). 

The Hindu Law of Partition, Inheritance and Adoption, by 
Jolly, (Tagore Law 1885) pp. 161 and 309 and 310, (See Datta- 
katilaka and Dattaksidhanta Manjari). 

Hindu Law of Marriage and Stridhan, by G. D. Banerjee, 
(Tagore Law 1879) pp. 133 (bottom) and 259 (Intermarriage 
among Jains). 

Steele on the Law and Custom of Hindu Castes, (London, 
1868), p. 22. 

Mayne on Hindu Law and Usage (7th Ed.) pp. 133, 134 
175 (sections 136), and 180 (section 141). 


(1) (1878) 10 Bom. H. O. R. 241, at p. 247. 

(2) (1878) L. R.5 I. A 87 at pp. 98, 101, 107. 

(8) (1878) L. R. 6 I A. 15 at pp, 28 and 80. 

(4) (1886) I. L. R. 9 All, 253. (5) (1883) I, L. B. 9 Mad, 148. 
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The Hindu Law of adoption by G. Sarcar, (1891), pp. 252 
254. Perta Ammani v. Krishnasamt (1). 

On the question of the evidence required to prove custom 
he relied upon Ramilakshint Ammal v. Sivanath Perumal 
Setharayar (2), Chandtka Bakhsh v. Muna Kuar (3). 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson.—This is an appeal from a judgment 
and decree of the High Court of Allahabad, which set aside 
those of the Subordinate Judge of Saharanpur and dismissed 
the plaintiff's suit. 

The plaintiff sued as the nearest reversionary heir of one 
Lala Mittar Sain, a member of the Jain Agarwala Community, 
who lived and died in the district of Saharanpur. 

The defence to the plaintiff's claim was based on the allega- 
tion that the defendant Jambu Parshad was the adopted son of 
the deceased Lala Mittar Sain, adopted by his senior widow after 
the death of her husband, and it was contended that the title of 
the adopted son excluded any right that might otherwise have 
existed in the plaintiff. The first Court decided against the 
adoption and made a decree in the plaintiff's favour. The High 
Court held that the adoption had taken place in fact and was 
valid in law, and therefore reversed the decision of the first 
Court. Hence the present appeal. 

That the adoption took place in fact is no longer in dispute. 
The sole question which has been seriously argued is whether 
the adoption was valid in law, the objection to the adoption 
being based upon the fact that the adopted son was already 
married at the time of his adoption. 

So far as the pure law applicable to the case is concerned 
there is nothing in doubt. There is no longer any question that 
by the general Hindu law applicable to the twice born classes, 
a boy cannot be adopted after his marriage, and there is no doubt 
that the Agarwala Jains belong to one of the twice born classes, 

To this rule there is an exception in the case of persons 
governed by the Mayukha, but that exception has no application 
to the present case. Other exceptions have been held to exist 


by custom. Again there is no doubt that the Agarwala Jains 


are governed by the ordinary Hindu law (which for the present 
purpose means the Mitakshara law) unless, and until a custom 
to the contrary is established. 


(1) (1892, I. L. R. 16 Mad. 182, (181). 
(2) (1872) 14 [ A. 670 (588). 
(3) (1903) L. B. 29 I, À. 70, (74 and 75), á 
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Hulas Bai adoption of a married boy, has been established. This is strictly 
speaking a pure question of fact determinable upon the evidence 
given in the case. 

The custom alleged in the pleading was this: “Among the 
Jains adoption is no religious ceremony, and under the law or 
custom there is no restriction of age or marriage among them." 
And that appears to be the custom found by the High Court to 
exist. But uponthe argument before their Lordships it was 
strenuously contended that the evidence in the present case, 
limited as it is to a comparatively small number of centres of 
Jain population, was insufficient to establish a custom so wide 
as this, and that no narrower custom was either alleged 
or proved. 


è t. 
Jambu Parshad. 
Sir Arthur Wilson. 


In their Lordships’ opinion there is great weight in these 
criticisms, enough to make the present case an unsatisfactory 
precedent if in any future instance fuller evidence regarding the 
alleged custom should be forthcoming. 

But with regard to the relative rights of the parties to the 
present case, who have had full opportunity of producing 
whatever evidence they desired to produce, the case was properly 
dealt with by the High Court upon the evidence before it. And 
their Lordships are not prepared to dissent from the finding of 
the learned Judges of the High Court that the evidence in the 
case supported the custom, 

Their Lordsbips wil humbly advise His Majesty that this 
appeal should be dismissed. The appellants will pay the costs. 

Messrs. Ranken Ford, Ford and Chester—Appellant’s 
Solicitors. 


Messrs. Barrow, Rogers and Nevili—Respondent's Solicitors. 


J. M. P. Appeal dismissed. 
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APPELLATE CIVIL. 
Before Mr. Fustice Mookerjee and Mr. T ustice Teunon. 
AGHORE NATH MUKERJEE AND OTHERS SANI 
v. 1909. 
SRIMATI KAMINI DEBI.* WOUND n. 


December, 15. 


Res judicata—Judg ment—Findings essential to sustain judgment — Re-agitating 
to defeat direct object— Will, cuvnstruction, Suit for—Representatire of 
trustee, if necessary party— Party haring no present interest praying for 
construction of will—Party, if bound—Co-defendants—Adjudication 
defining rights—Erronecus decision on question of law, if operates as 
res-judioata— Trustee, dealing with trust property for his benafit,—Truatee, 
wha to be appointed—Oosts. 

An estoppel is not confined to the judgment but extends to all facts 
involved in it as necessary steps or ground-work ; in other words, a judgment 
operates by way of estoppel as regards all the findings whioh are essential to 
sustain the judgment. 

The rule against re-agitating matters adjudicated is subject to this restric- 
tion—that however essential the establishment of particular facts may be to 
the soundness of a judicial decision, however it may proceed on them as 
established, and however binding and conclusive the decision may as to its 
immediate and direct object be, those facts are not all necessarily established 
conclusively between the parties, and, tbat either may again litigate them for 
any other purpose ag to which they may come in question, provided the 
immediate sabject of the decision be not attempted to be withdrawn from its 
operation go as to defeat its direct object. Bars v. Jackson (1) followed. 

In a suit for construction of a will, the representatives of the original 
trustees appointed thereby are necessary parties. 

Srinibash v. Monmohini (2) referred to, 

Where a party did not ask the Court to be dismissed from the suit on the 
ground that as he disclaimed all present interest in the estate, he was not a 
necessary party, but raised the question of construction of the will in that suit, 
he is bound by the decree. 

Collier v, Walters (8) referred to. 

Where an adjudication between defendants, who had a conflict of interest 
between them, was necessary to give the appropriate rellef to the plaintiff and 
there was such adjudication, the adjudication which defined the real rights of 
the defendants inter se will be res judicata between the defendants as well as 
between the plaintiff and the defendants, 

Gurdeo Singh v, Ohandrikah (4) and Ghurphekni v. Purmeshar (5) 
followed, 

* Appeal from Appellate Decree No. 1910 of 1908, against the deoree of 
F. R, Roe, Esq, District Judge of 24-Perganas, dated the 97th April 1908, 


affirming that of Babu Annoda Prosad Bagchi, Subordinate Judge of 
24-Perganas, dated the 9th December, 1907. 


(1) (1842) 57 R. R. 461 (465). (3) (1873) L. R. 17 Eq. 252 (267), 


(2) (1906) 3 0. L. J. 224. (4) (1907) 5 O. L. J. 611, I. L. R. 86 Calc. 198. 
(5) (1907) 5 C. L. J, 658. 
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So far ng an issue of mixed law and fact is concerned, it stands on the same 
footing ns an issue of fact, and a decision thereon operates as res judicata, 
Cases of construction of wills fall within this class. 

Bishnu Priya v Bhaba Sundari (1) and Koyyana v. Doosy (2) referred to, 

As regards applicability to decisions erroneous in law, the rule of res 
judicata applies where the parties seek to litigate again the same cause of 
action as had been decided between them in a prior suit ; but where the dispute 
relateg to matters which had already been in controversy and formed the sub- 
sidiary consideration in the previous suit, although the causes of action in the 
two suits may be distinct, the estoppel is to be limited to matters distinotly 
put in issue and determined in the prior action and it should further be 
restricted to questions of fact or mixed questions of fact and law. 

Oases on the subject reviewed. 

The same words in different parts of a will should be given the same 


meaning, unless there is some clear indication that the testator intended to . 


use the word a second time in a restricted sense, 

Edyven v. Aroher (8) referred to. 

Although the cardinal rule in the construction of wills isto give effect to 
the intention of the testator, the duty of the Oourt isto discover not what the 
testator meant but what ig the meaning of his words. 

Abbott v. Middleton (4) and Scale v. Ratwline (5) referred to. 

Those who claim under an instrument | bound by the testator's ex- 
pressed intention. ` 4 

A trustee who deals with the trust property for his own personal advantage 
renders himself liable to be removed, 

A man should not be appointed a trustee who is likely to misappropriate 
trust money, but poverty alone is not a sufficient ground for exclusion from 
the office of trustee. 

Where difficulty has been: created and litigation has been in a manner 
rendered necessary by the act of the testator, for instance, by reason of the 
ambiguity or inconsistenoy in the provisions of his will the Oourt orders costs 
of all parties to come out of the estate. 

Srinibash v. Monmohini (6) referred to. 


Appeal by Defendants Nos. 1 to 16. 


Suit for declaration of right of succession to the office of 
shebait of a private religious endowment created by will. 


The facts of the case and argument appear sufficiently from 
the judgment of the Court. ; 
; Dr. Rash Behary Ghose and Babus Umakah Mukerji, 
Mohendra Nath Roy and Monmotho Nath Mukerji for the 
Appellant. 

Babus Dwarka Nath Chuckerbutty, Nalint Ranjan Chatterjee 
and Satis Chander Mukerjee for the Respondent. 

C. A. V. 


(1) (1907) I. L. R. 28 Calc. 318. (4) (1868) 7 H. L. O. 68 (114), 11 E. R. 28. 
-(2) (1906) 1. L. R. 29 Mad, 225. (5) (1892) App. Cas 842 (844). 
(8) (1908) App. Cas. 379 (884). (6) (1906; 8 C, L, J, 224. 
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The judgment of the Court was delivered by 


Mookerjee J.— The substantial question of law which arises 
in this appeal relatesto the right of succession to the office of 
shebait of a private religious endowment created by the will of 
one Ram Kamal Mukherjee executed on the 4th February 1845. 
Ram Kamal died on the ist August 1845, and left a widow 
Baroda Sunderi,a daughter Kamini, and three brothers Ram 
Kumar, Madhusudun and Chandra Mohun. His will, which was 
addressed to his wife and his three brothers, authorised his three 
wives to adopt a son in succession, provided for various legacies, 
and created a religious endowment of the residue for the main- 
tenance of the idol Gopal Jew consecrated by his mother. The 
four persons to whom the will was addressed were appointed 
shebaits, and so far as the devolution of the office of shebait is 
concerned, the instrument contained the following provision: 
“On your death these responsibilities shall similarly devolve on 
your heirs in the order of seniority, if they adhere to the 
ancient religion." The true meaning and legal effect of this 
provision is the subject of controversy between the parties to 
this litigation. 

It appears that after the death of the testator, the endow- 
ment was managed by the trustees, till, upon the death of Ram 
Kumar and Chandra Mohan, the surviving trustees Baroda 
Sunderi and Madhusudan began to deal with the properties in 
contravention of the terms of the will, and execution-creditors 
of the trustees attached part of the estate for the satisfaction 
of their personal debts. Under these circumstances, in 1863 
Ashutosh, Mritunjoy and Aghore Nath, the sons of Madhusudan, 
commenced an action against their father, who had wasted the 
debutter properties, as also against the purchasers of different 
portions of the estate and the daughters of Ram Kamal and 
Deno Nath (a fourth brother who had predeceased Ram Kamal) 
and the widow of Chandra Mohan, for construction of the will 
and for declaration of the trusts created thereunder. The 
defendant Kamini, the daughter of the testator Ram Kamal, 
denied the genuineness of the will, and further urged that it 
did not create any valid endowment at all. On the 14th March 
1864, the Subordinate Judge decreed the suit, declared the will 
to be genuine, and held that as there was a valid religious endow- 
ment,the sale and attachment were null and void. On the 
22nd November 1864, Kamini appealed to this Court against 
the decree of the Subordinate Judge, and a separate appeal was 
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preferred by one of the purchasers, On the 25th May 1865,a 
Division Bench of this Court pronounced the will to be genuine 
and untainted by fraud, and affirmed the decree of the Court of 
first instance on the ground tbat there was a valid religious 
trust and the alienation of any portion of the endowed pro- 
perties was illegal. The estate, after this, appears to have been 


managed in accordance with the terms of the will till October. 


1879 when Modhusudun, the sole survivor of the original trustees. 
died. On the 6th May 1880, Kamini commenced an action for 
construction of the will, for the determination of the nature and 
extent of the interest of the idol Gopal Jew in the estate of the 
testator, for appointment of a suitable person as shebait of the 
endowed properties, for the administration and efficient manage- 
ment thereof, and for incidental reliefs. She joined as defendants 
to the suit the representatives of the different branches of the 
family including Ashutosh, Mritunjoy and Aghore Nath, the 
sons of Mudhusudan. On the 3rd September 1881, the Subor- 
dinate Judge made his decree, by which he found that the 
claim of the plaintiff for possession of the estate of her father 
by right of inheritance was unfounded. He declared that fhe 
entire property of Ram Kamal had vested absolutely in the 
idol Gopal Jew and appointed Ashutosh to act as shebait in 
terms of the will, inasmuch as Damayanti, the widow of Chandra 
Mohan, though senior in age and entitled as the senior amongst 
the heirs of the original trustees to a preferential right to the 
office, had declined to act. Kamini appealed tothis Court and 
onthe 15th September 1883 her appeal was allowed. It was 
ruled by this Court that there was no valid debutter and that 
subject to the religious charge created by the will there was a 
devise of the surplus proceeds for the benefit of the heirs of the 
testator himself and of his four brothers in equal shares. Kamini 
was dissatisfied with this decision and appealed to Her Majesty 
in Council. Ashutosh and the other defendants also obtained 
leave to cross-appeal with reference to the effect of the decision 
in the earlier suit of 1863. On the ard May 1888, the Judicial 
Committee dismissed the appeal of Kamini and allowed the 
cross-appeal. Kamint v. Ashutosh (1). Their Lordships held 
that the question of the effect of the will and the nature of the 
dispositions made thereby was res judicata. They further held 
that Ashutosh had a preferential title to the office of shebait 
on the ground that the effect of the will was to constitute as 


(1) (1888) I. L, B. 16 Calc, 108 ; L. R. 16 I. A. 159. 
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shebait the senior in age among the heirs of the original shebaits 
and that as the actual senior had disclaimed, the next senior in 
age was the proper shebait. Shortly after this decision of the 
Judicial Committee, Ashutosh who had been declared the lawful 
shebait thereby, died on the 23rd August 1888. Damayanti now 
laid claim to the office of shebait though she had previously 
retired in favour of Ashutosh. She was resisted by Kamini and 
the other members of the family including Aghore Nath and 
his brothers. Consequently, she commenced an action in 1888 
for construction of the will, and for the appointment of herself 
as shebait, or if the Court should decide against her claim, for 
the appointment of such person as was entitled to that office 


under the will Kamini who was one of the defendants, laid - 


claim to the office, as also Aghore Nath. Upon this state of the 
pleadings, an issue was raised as to which of the parties was 
most qualified for the post. On the rsth August 1889, the 
Subordinate Judge held that as Damayanti had disclaimed the 
office of shebait in the previous litigation, she could not retract 
her renunciation, and as Kamini was the next senior in age 
among the other heirs of the original shebaits, she was entitled 
tothe office in preference to Aghore Nath. Damayanti then 
appealed to the District Judge who held on the 16th April 1890 
that neither she nor Kamini was entitled to the office—not the 
former, because though by reason of seniority in age she had 
the first claim, she was not a fit and proper person for the office, 
and not the latter, because though as the next senior in age she 
had the next best claim to the office, she was disqualified by the 
attitude of hostility she had taken up against the trust and the 
improper dealings she had made with the endowed properties. 
In this view, the District Judge appointed Agbore Nath as the 
next senior in age and qualified in every way to hold the office, 
Kamini and Damayanti were both dissatisfied with this decision 
and preferred separate appeals to this Court. Onthe 31st August 
1891, the appeal of Damayanti was allowed, and that of Kamini 
dismissed. It was declared that Damayanti,as the eldest heir 
then living of any of the original shebaits, was entitled to the 
office, inspite of her previous disclaimer, which was not for all 
time but merely in favour of Ashutosh personally. Damayanti, 
thus appointed shebait discharged the duties of her office for a 
period of fourteen years till her death on the 4th October 1905. 
Disputes then broke out between Kamini and Aghore Nath as 
.to their respective rights to the office of shebait, and on the roth 
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January 1906, Kamini commenced the present action against 
Aghore Nath for declaration of her preferential right to the 
shebaitship. The defendant resisted the action on the ground 
that upon a true construction of the will the plaintiff had no 
title to the office, and that in any view she was disqualified by 
reason of her past conduct and present circumstances from 
holding the office of trustee. The plaintiff in reply urged that 
the question of the order of succession to the office of shebait 
Was res judicata and could not be re-opened in view of the deci- 
sions in the suits of 1880 and 1888. The Courts below have 
concurrently held that the question is res judicata and that the 
plaintiff is qualified to hold the office of shebait. In this view, 
a decree has been made in favour of the plaintiff which declares 
her right to the office of shebait and entitles her to the posses- 
sion of the Debutter properties in that character. The defen- 
dant Aghore Nath has now appealed to this Court and he has 
been joined in the appeal by the other defendants, some of them 
members of the family, who have made common cause with 
him in contesting the claim of the plaintiff to the office of 
shebait. The decision of the learned District J udge has been 
assailed substantially on four grounds, namely, frst, that the 
question of the title of the plaintiff to suceed to the office of 
shebait in preference to the first defendant is not res judicata ; 
secondly, that upon a true construction of the will, it ought to be 
held that the plaintiff has no title to the office -of shebait, and 
that the only persons who are successively entitled to that office 
are the heirs of the three brothers of the testator according to 
seniority in age; thtrdly, that, in any view, the plaintiff is not a 
fit and proper person to hold the office of trustee of this religious 
endowment ; and fourthly, that the appellants ought not to be 
made liable for the costs of the litigation which should be paid 
out of the estate. 

In support of the first ground it has been urged, frst, that 


the decision in the suit of 1880 is not res judicata because the 


question now raised was not directly and substantially in issue 
in that litigation ; secondly, that the decision in the suit of 1888 
Is not res judicata because the question now raised was not 
directly and substantially in issue in that suit, and there was the 
additional circumstance that the parties now arrayed as plaintiff 
and defendant were then arrayed as co-defendants ; and thirdly, 
that the decision in neither of the two previous litigations can 
operate as res judicata, because it was an erroneous decision 
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upon a question of law, and the cause of action which has 
given rise to the present litigation is different from the cause 
of action in the previous suits 

In support of the first branch of this argument, our attention 
has been drawn to the eleventh issue in the suit of 1880 which 
was to the effect, whether regard being had to the intentions 
of the testator, the plaintiff Kamini has a preferential right to 
hold the office of shebait to the first defendant Asutosh. It has 
been suggested that the question directly and substantially in 
issue in that suit was, whether Kamini or Asutosh was entitled 
to the office, that the decision of the actual question operates 
as res judicata, but that as the reasons for the decision do not 
operate as res gudicata, the question of preference between 
Kamini and Aghore Nath is still open for discussion, although 
the reasons upon which the conclusion of the Court was then 
founded would render inevitable the inference that Aghore Nath 
was not entitled to preference over Kamini. Reliance has been 


placed in this connection upon the observations of Knight Bruce . 


V. C.in Barrs v. Yacbson (1). It has further been suggested 
that Aghore Nath was not a necessary party to that litigation, 
and that as in any view of the case, he was at the time not 
immediately entitled to the office of shebait, any decision which 
might by implication be adverse to his interest at a subsequent 
period, could not be treated as binding upon him. Now, as 
regards the frame of the issue upon which so much reliance 
has been placed, it may be remarked that it is by no means con- 
clusive. As was observed by their Lordships of the Judicial 
Committee in Sursimoney Det v. Sadanund (2), if both parties 
invoked the opinion of the Court upon the question, if it was 
raised by the pleadings and argued, the conclusion cannot be 
supported that the judgment upon it was ultra vires, merely 
because an issue was not framed which strictly construed 
embraced the whole of it; any other view would be scarcely 
consistent with the case of Mita v. Fuzul Rud (3). Inthe 
litigation of 1880 Aghore Nath was a party. He filed a written 
statement in which he denied the right of the plaintiff to the 
office of shebait, upon a true construction of the will of his 
uncle. No doubt, he did not lay claim to the office itself at the 
time, but that was so for the obvious reason that although, 

(1) (1842-1845) 1Y & 0. 0. 0,401, 57 R.B 401; 1 Phillip 582, 65 R R 457, 


(2) (1878) L. R. I. A. Sup. 212, 12 B. L. R. 804, 20 W, R,377. 
(8) (1870) 18 M. J, A. 573, 15 W. R. P. O. 15, 6 B. L. R, 148, 
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according to his view of the provisions of the will, the shebait- 
ship had vested in his branch of the family to the exclusion of 
Kamini, he could not himself actually claim it during the life- 
time of his elder brothers. The substantial question in contro- 
versy between the parties was, whether Kamini, the daughter 
of the founder, was entitled to the office of shebait or whether 
the eldest amongst all the heirs of the original trustees was so 
entitled. The Court was therefore called upon to construe the 
will, and it held after an examination of various suggested inter- 
pretations, that its true effect was to vest the office, upon the 
death of the last survivor of the original trustees, in that one 
amongst all the heirs of the four shebaits who was for the time 
being the senior in age. This interpretation, given by the Court 
of first instance, was not challenged beforethe High Court, and 
was expressly adopted by the Judicial Committee. In our opinion, 
Aghore Nath cannot now successfully evade the result of that 
decision by the suggestion that the narrow question then in 
controversy was one of priority between Kamini and Asutosh. 
It is well-settled that an estoppel is not confined to the judgment 
but extends to all facts involved in it as necessary steps or ground- 
work : in other words, a judgment operates by way of estoppel 
as regards all the findings which are essential to sustain the 
judgment. This principle is the basis of the decision of their 
Lordships of the Judicial Commitee in Pahalwan Singh v. Maha- 
raja Muheshur Buksh (1) and was recognised by the Supreme 
Court of the United States in Untied States v. County Court (2), 
which is referred to in Ltlabatt Misrain v. Bishun Chowbey (3). 
The decision in Barrs v. Fackson (4), really goes against the 
contention of the appellant, because as the learned Vice-Chan- 
cellor puts it, “the rule against reagitating matters adjudicated, 
ig subject generally to this restriction—that however essential 
the establishment of particular facts may be to the soundness of 
a judicial decision, however it may proceed on them as establish- 
ed, and however binding and conclusive the decision may, as to 
its immediate and direct object, be, those facts are not all neces- 
sarily established conclusively between the parties, and, that 
either may again litigate them for any other purpose as to which 
they may come in question, provided the tmmedtate subject of the 
decision be not attempted to be withdrawn from tts operation so as 
fo defeat its direct object.” The present case falls clearly within 


(1) (1872) 19 B. L. R, 891. (3) (1907) 6 C. L. J. 621 (680), 
(2) (1886) 122 U, 8. 806. (4) (1842) 57 R R. 461 (465). 
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the exception formulated in the rule thus enunciated, because, 
if the contention of the appellant prevailed, the result would 
be inconsistent with the essential ground-work of the previous 
decision and destructive of the position maintained by necessary 
implication in that litigation. It has been next suggested that 
Aghore Nath was not a necessary party to that litigation, as he 
could not in any view of the case successfully lay claim to the 
office of shebait at the time, and that consequently no decision 
therein could prejudice his possible right to succeed to the office in 
future. We are not prepared to accept this contention as well- 
founded. In the first place, the suit was framed as one for construc- 
tion of the will, and the representatives of all the original trustees 
were rightly brought on the record. Srintbash Das v. Monmohint 
Dasi(1. In the second place, Aghore Nath did not ask to be 
dismissed from the suit on the ground that as he disclaimed all 
present interest in the estate, he was not a necessary party. He 
raised the question of construction in that suit and is clearly 
bound by the decree. Collier v. Walters (2). The first branch 
of the first contention of the appellant therefore completely fails. 

In support of the second branch of the first contention of 
the appellants, it has been argued that the decision in the 
litigation of 1888 commenced by Damayanti after the death of 
. Asutosh cannot operate as res judicata, because the question 
then directly and substantially in issue was merely whether 
Damayanti was entitled to the office of shebait in preference 
to Kamini, Aghore Nath, and other members of the family, and 
that there was at the time no conflict of interest between 
Kamini and Aghore Nath who were arrayed as co-defendants. 
There seems to be at first sight some force in this contention, 
but upon closer examination of the proceedings in the suit of 
1888, it turns out to be unsustainable. The plaintiff Damayanti 
asked not merely for appointment of herself to the office of 
shebait, but raised the wider question, as to who amongst the 
parties to the suit was qualified to fill the post of shebait, and 
prayed that such person might be appointed. The fifth issue 
raised the broad question, which of the parties was most qualified 
for the post? The interests of. Kamini and Aghore Nath were 
identical to this extent that they both supperted the view that 
Damayanti by reason of herdisclaimer in the previous suit in 
favour of Asutosh was debarred fromlaying any claim to the 
shebaitship. Butthe community of interest terminated here. 


(1) (1906) 3 C. L, J. 224 (228): (2) (1878) L, B, 17 Eq. 252 (267). 
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There was a clear conflict of interest between them in so far 
as each endeavoured to seize the office as soon as Damayanti 
could be placed out of the way. As we have already seen, the 
Court of first instance did as a matter of fact uphold the claim 
of Kamini. The District Judge on appeal decided against both 
Kamini and Damayanti and appointed Aghore Nath. Damayanti 
and Kamini preferred separate appeals to this Court, and Aghore 
Nath was a party respondent in each appeal. Kamini in her 
petition of appeal questioned the right of Aghore Nath to the 
office of shebait. There was manifestly a triangular contest 
among the parties, and the litigation, as we know, terminated in 
favour of Damayanti. The decision of this Court was based on 
the ground that, according to the true construction of the will 
of Ramkumul, the senior in age amongst all the heirs of the 
four original trustees was entitled to the office of shebait. This 
clearly operates as res judicata between Kamini and Aghore Nath, 
because there was a conflict of interest amongst them, and the 
adjudication upon their respective claims was necessary to give 
relief to the plaintiff, and the final judgment did define the 
real rights of the defendants inter se. Gurdeo Singh v. Chan- 
drika Singh (1, and Ghur Phekni wv. Purmeshar (2) The 
second branch of the first contention cannot consequently be 
supported. 

The third branch of the first contention of the appellants 
seeks to raise a question of some nicety. Itis argued that the 
decision in the previous litigations of 1880 and 1888 were erro- 
neous in law and therefore ought not to operate as res judicata. 
In support of this view, reference has been made to the decision 
of this Court in AZimunnessa v. Shama Charan (3). The case 
relied upon, however, is clearly distinguishable, and is not an 
authority for the broad proposition that an erroneous decision 
upon a pcint of law can never constitute res judicata. There 
can be no question that so far as an issue of mixed law and 
fact, is concerned, it stands on the same footing as an issue of 
fact and a decision thereon operates as res judicata. Bishnu 
Priya v. Bhaba Sundari (4), Koyyana v. Doosy (5), But so 
far as the décision upon a pure issue of law is concerned, there 
is apparently a divergence of judicial opinion as to whether it 
operates as res judicata, The cases of Gourt Koer v. Audh Koer (6), 

(1) (1907) 50. L. 3,611, L L. B. 86 Oale. 198. (2) (1907) 5 O. L. J. 658. 
(3) (1905) 10, L. J. 176, I. L. B. 32 Oalo. 749 


(4) (1901) I, L, R. 28 Oalo 318. — (5) (1908) I. L. E, 29 Mad. 226, 
(6) (1884) LL, R, 10 Oalo, 1087. n 
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Phundov. Fangi Nath(1), Kavertv. Sastri(2) and Waman v. Hari (3), 
seem to recognise the doctrine that a decision on a pure issue of 
law operates as res judicata if the cause of action in the subsequent 
suit isthe same as that in the former suit.t On the other hand, in 
the cases of A/rmunnessa v. Shama Charan (4), Chaman Lal v. 
Bapu (5), Vishun v. Ramlinga (6), Fartha Saradi v. Chinna (7) 
Venku v. Mahalinga (8), Gopu v. Sami (9), Mangalathammal v. 
Narayan Swami (10) and Attamma v. Naraina (11) the doctrine 
appears to have been recognised that an erroneous decision 
upon an issue of law cannot be res judicata if the cause of action 
in the subsequent suit, as in the case of successive suits to 
enforce recurring liabilities like rent or maintenance, is different 
from the cause of action in the former suit. It isto be observed, 
however, that the effect of these decisions is to substitute in the 
Code the phrase "cause of action" for “the matter in issue,” in so 
far as they lay down that where the matter directly aud substanti- 
ally in issue is a matter of law, the decision may not be res judicata 
if the cause of action in the subsequent suit is different from that 
in the former suit. How far such a view may be reconciled with 
the language of the Code may be a matter of controversy. One 
aspect of the matter, however, is clearly beyond the possibility of 
dispute : both the propositions that a decision erroneous in law can 
never or must always operate as res judicata is too broadly stated. 
The true limits of the rule may be difficult to formulate 
accurately, but it may be stated generally that we have to distin- 
guish between the application of the rule mainly to two well- 
marked classes of cases. In one class, parties may seek to litigate 
again the same cause of action as had been decided between 
them in a prior suit ; in another class, the dispute may relate to 
matters which have been already in controversy and formed the 
subject of consideration in the previous suit, although the causes 
of action in the two suits may be distinct. In the former class 
of cases, the application of the rule of res judicata is obviously 
justifiable on principle ; in the latter class of cases, the estoppel 
ought to be-limited to matters distinctly put in issue and deter- 
mined in the prior action, and it should further be restricted to 


(1) (1898) I. L. R 15 AIL 327. (6) (1901) I, L. R. 28 Bom. 26, 
(2) (1902) I. L. B. 26 Mad. 104, (7) (1882) I. L. R. 5 Mad. 304, 
(3) (1906) L. L. R. 31 Bom 128, (8) (1888) 1. L. R, 11 Mad. 898, 
(4) 11904) 1 O.L.J. 176 ; I.L.R. 32 Calc.749. (9) (1905) I. L. R. 28 Mad. 517. 
(5) (1897) I. L. B. 22 Bom 669. (10) (1907) I. L, B. 30 Mad. 461, 


(11) (1907) I, L, B. 80 Mad. 504. 
+ See also Rai Churn v. Kumud Mohan, (1897) 1 O. W. N. 687—Rep. 
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questions of fact or mixed questions of fact and law, for if it 
was extended to pure questions of law, a Court might find itself 
in the position that in so far as certain parties are concerned, it 
is irrevocably bound to adhere to a proposition of law erroneously 
laid down in a previous suit. (Bigelow on Estoppel, 100). In 
the practical application of the rule, however, questions of con- 
siderable difficulty may arise as to whether a question is purely 
one of law or one of mixed fact and law, and there may be 
room for divergence of judicial opinion as to how far the matter 
in controversy in the subsequent suit 1s related to or distinct 
from the matter in dispute in the previous suit. As an illustration 
of this difficulty, reference may be made to the recent decision 
of the Supreme Court of the United States in Deposit Bank v. 
Frankfort (1), in which the question arose as to the binding 
character of a judgment which, it was admitted, had been erro- 
neouly made as based upon a view of law which had been subse- 
quently disapproved. It was ruled by a majority of five Judges 
against four that a judgment did not cease to be res judicata 
because founded upon erroneous reasons. The view of the 
majority was based on the ground that the doctrine of estoppel 
by judgment is founded upon the proposition that all contro- 
versies and contentions involved are set at rest by a judgment 
or decree lawfully rendered, which in its terms embodies a settle- 
ment of the rights of the parties, and it would undermine the 
foundation of the principle upon which it is based, if the Court 
might enquire into and revise the reasons which led the Court 
to make the judgment so as in substance to set the whole matter 
at large again. In our opinion, this doctrine is unquestionably 
applicable to decisions upon mixed questions of fact and law, and 
cases of constructions of wills like the one before us, fall within 
this description, inasmuch as the question of construction is 
dependent upon the provisions of the particular will which 
regulates the rights of the parties. The third branch of the 
first contention consequently fails. The first contention of the 
appellants must therefore be entirely overruled. 

As the question of the right of succession to the office of 
shebait raised in this litigation is concluded in our opinion by 
the decisions upon the question of the construction of the will 
in the litigations of 1880 and 1888, it is unnecessary to examine 
the second ground upon which the decision of the District 
Judge is challenged. We are reluctant, however, to rest our 


(1) (1808) 191 U. 5, 499. 
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decision solely upon the ground of res judicata, and as the ques- 
tion of the true effect of the will has been discussed at the Bar 
at considerable length, we shall now proceed to consider the 
second ground. 

The clause of the will which we are invited to construe 
is as follows: (Wal GAS corafecta Bakat ITE ZRCR 
"hes RE PCT qup ent" sieta etfs szag | This has been 
rendered as follows: "Upon your death, these responsibi- 
lities shall similarly devolve on your heirs inthe order of 
seniority if they adhere to the ancient religion." It has been 
argued before us that although the testator intended that this 
provision should come into operation upon the death of all the 
four original trustees, he also intended that the office of shebait 
should vest in one of the heirs of his three brothers and that he 
never contemplated that the heir of his widow Baroda could 
ever hold the office; in other words, the contention is that in 
this clause the word c&fxa| when it first occurs refers to all the 
persons to whom the will is addressed, but that immediately 
after when the testator mentions Ce[xtfacsra, he limits the term 
to three only of the four persons, namely, his three brothers. 
In support of this argument it has been suggested, rs that the 
word ca&ptutfacsrq. or cepxa] isnot uniformly used throughout the 
will as referring to all the four trustees, and secondly that a Hindu 
testator would never seriously contemplate the contingency that 
the worship of his family deity might possibly be entrusted to one 
person only and that persona female (eventhough his own daughter) 
married into a different family. After a careful consideration of the 
arguments which have been addressed to us, we are of opinion that 
the construction suggested is full of serious difficulties and is en- 
tirely inadmissible. In the first place, if we were to adopt the sug- 
gested interpretation, we would have to ignore the elementary rule 
that the same words in different parts of a will should be given 
the same meaning. Hayven v. Archer (1). In fact we are here 
invited to hold that in the course of the same short sentence, 
the testator has used the word “your” in two different senses. 
It is not possible to adopt an interpretation like this unless there 
is some clear indication that the testator intended to use the 
word a second time in a restricted sense. We may further point 
out that the will taken as a whole does not show that the word 
“your” is employed in different senses in different parts of the 
instrument, As regards the second suggestion that a Hindu 


(1) (1908) App. Cas. 370 (384). 
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would not allow the worship of his family deity to pass into the 
hands of afemale married into a different family, it may be 
remarked that the difficulty, if it is really a difficulty, is not 
avoided by the construction we are invited to adopt, for even 
if Kamini were excluded and the office of shebait were vested in 
the heirs of the brothers of the founder, one of these heirs might 
conceivably be a female married into a different family. But 
the true answer to the contention of the appellants is that 
although the cardinal rule in the construction of wills is to give 
effect to the intention of the testator, the duty of the Court is, 
as Lord Wensleydale put it in Addoit v. Middleton (1), to discover 
not what the testator meant. but whatis the meaning of his 
words. In the words of Lord Watson, we are not at liberty to 
speculate upon what the testator may have intended to do or 
may have thought that he had actually done ; we cannot give 
effect to any intention which is not expressed or plainly implied 
in the language of the will. Scale v. Rawlins (2). If the clause 
of the will is tested in the light of these principles, the plaintiff 
is inevitably put out of Court. We are not in a position to say 
whether the expression of intention of the testator has been 
different from what he really intended ; it is sufficient to hold 
that those who claim under the instrument, are bound by his 
expressed intention, In our opinion, the construction put upon 
this clause of the will by the Court of first instance in the suit 
of 1880—a construction which was not challenged in the High 
Court, was subsequently adopted by the judicial Committee and 
again made the foundation of the final decision in the litigation 
of 1888—is based upon a true interpretation of the will The 
second ground upon which the decision of the District. Judge 
has been attacked must accordingly be overruled. 

= The third ground put forward by the appellants is to the 
effect that Kamini ought not to be allowed to hold the office of 
shebait as by reason of her past conduct and present position she 
is completely disqualified. Our attention has been invited to the 
fact that in 1883 Kamini executed a mortgage of a portion of 
the endowed properties and dealt with it in derogation of the 
trust; it has also been suggested that if a suit is now brought 
by the mortgagee, Kamini as the mortgagor would, as laid down 
by this Court in Debendra Nath Sen v. Abdul Samad (3), be 
debarred by the doctrine of estoppel from questioning the 


. (1) (1858) 7 H. L. O. 68 (114) ; 11 E. E. 28. 
(2) (1892) App. Cas. 342 (34 4). (8) (1909) 10 C, L, J. 150. 
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validity of the mortgage. Now it may be conceded that a 
trustee who deals with the trust property for his own personal 
advantage renders himself liable to be removed. Exparte Phelps(1). 
In the present case, however, Kamini executed the mortgage in 
perfect good faith ; she did so at a time when the High Court 
had declared that there was no valid endowment and that the 
property was secular, subject to a religious charge. The mortgage 
transaction cannot, therefore, be treated asa deliberate act of 
bad faith and. does not by itself disqualify her for the office of 
shebait. The true rule on this subject was laid down by the 
Judicial Committee in JLetterstedt v. Brots (2) where Lord 
Blackburn quoted with approval the following passage from 
Story on Equity Jurisprudence, section 1289: ‘In cases of 
positive misconduct, Courts of Equity have no difhculty in 
interposing to remove trustees who have abused their trust ; it 
is not indeed every mistake or neglect of duty or inaccuracy of 
conduct of trustees which will induce Courts of Equity to adopt 
such a course. But the acts or omissions must be such as to 
endanger the trust property or to show a want of honesty ora 
want of proper capacity to execute the duties or a want of 
reasonable fidelity." To the same effect is the decision of the 
Supreme Court of the United States in May v. May (3) where 
Mr. Justice Gray pointed out that the power of a Court of Equity 
to remove a trustee and to substitute another in his place, is 
incidental to its paramount duty to see that trusts are properly 
executed. Judged by these principles, we are unable to say that 
the plaintiff is disqualified for the office of shebait. No details 
have been furnished in respect of the mortgage transaction 
except that it took place so far back as 1883. As we have already 
explained, want of good faith cannot be imputed to Kamini. 
No attempt has been made by the mortgagor to enforce his 
security up to the present time, and itis not improbable that 
the claim has been barred by limitation. The suggested 
embarrassment to Kamini, if such a suit should now be brought, 
is consequently somewhat hypothetical. As regards her pre- 
sent position, stress is laid upon two circumstances, rst, 
that she is a Hindu lady advanced in years and not likely to 
be capable of effective supervision of the endowment, and 
secondly, that her financial condition is considerably embarrassed. 
Neither of these circumstances is, in our opinion, sufficient to 
(1) (1742) 9 Mod, 357, 88 E. B. 505. m EE 5 
(2) (1884) 9 App. Oas. 371. (8) (1898) 167 U, 8. 310, ^ T] 
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justify the exclusion of Kamini. So far as the first point is. 
concerned, it is not disputed that Damayanti who was an elderly 
lady properly managed the endowment for many years from. 
1891 to 1905. There is no reason to suppose that Kamini will 
be in a worse position. As regards the second poinf, it is per- 
fectly true that the Court ought to be careful to see, as Sir George 
Jessel observed in Jn re Barker's Trusts (1), that a man should 
not be appointed a trustee who is likely to misappropriate the 
trust money. See also Zu re Adams’ Trust (2). But although a 
necessitious man is more likely to be tempted to misappro-, 
priate than one who is wealthy, the rule is by no means inflexible - 
that poverty alone is a sufficient ground for exclusion from the 
office of trustee. Reference may be made to the case of Jy re. 
Bridgeman (3) where a trustee who had become bankrupt was 
not removed because he had been honourably unfortunate and 
there was no imputation on his moral character, Jy re Roche (4), 
Commissioner v. Archbold (5). The circumstances disclosed in. 
the evidence in the present case, do not, on the whole, afford. 
sufficient ground for the exclusion of Kamini. The third ground. 
urged in support of the appeal consequently fails, l 
The fourth ground urged by the appellants relates to the - 
costs of the litigation. It has been contended that in a case of- 
this description, the costs of all the parties ought to be paid out of 
theestate. No doubt as observed by Lord Cairns L. C. in Charter 
v. Charter (6) and by this Court in Srintbas v. Monmohins (7), 
where the difficulty has been created and litigation has been in. 
a manner rendered necessary by the act of the testator, for 
instance, by reason of the ambiguity or inconsistency in the 
Provisions of his will, it is proper to direct that the costs of all 
parties should come out of the estate. The present case, however, 
does not, in our opinion, fall within this rule. The substantial 


` question raised here had been settled by judicial decisions of the. 


highest authority, and this litigation has been forced upon the. 
plaintiff by reason of the endeavour of the defendant to impair, 
the effect of such decisions. We must further remember that 


(1) (1875) 1 Ch. D. 48. 

(2) (1879) 12 Ch, D. 684, 

(8) (1860) 1 Dr. & Sm. 164. 

(4) (1842) 1 Con & Law 806, 2 Dr, & War. 289. 
(5) (1847) 11 Ir. Eq. Rep, 187. 

(6) (1874) L. B. 7 H. L. 864, 

(7) (1906) 8 C, L. J. 224. 
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if.the costs were to be thrown upon the properties of the 
endowment, a considerable portion of the income, if not of the 
corpus also, might be absorbed for purposes never contemplated 
by the pious founder. "We are consequently unable to accede to 
the last prayer of the appellants that the debutter estate may 
be burdened with the costs of the contesting claimants for the 
office of trustee. 

The result, therefore, is that the decree made by the Court 
below must be affirmed and this appeal dismissed with costs. 


A. T. M. Appeal dismissed. 


Before Mr. Fustice Harington and Mr. Fustice Chatterjee. 
BHUGWAN DAS 


v. 
RAGHUNATH -SAHAIL* 
Land Registration Act (VII of 1876 BO) Secs 78, 81—Rent, suit for— 
Landlord's name not registered— Written contract. 


A landlord who has not had his name registered under the Land Registra- 
tion Act is not preoluded from recovering rent from his tenant who has taken 
a lease of the land in writing, which document contains a contract to pay rent. 
Section 73 of the Act is controlled by section 81. 

Appeal by the Plaintiff. 


Suit for rent. 


The material facts and arguments appear from the judgment. 
Babu Foy Gopal Ghosha for the Appellant. 
Babu Biraj Mohun Mojumdar for the Respondent. 


The judgment of the Court was delivered by 


Harington J.—1n this case the learned District Judge affirm- 
ing the decision of the Munsiff has dismissed the plaintiff's suit for 
rent on the ground that the plaintiff has not had his name registered 
under the Land Registration Act and is therefore by the provi- 
sions of section 78 of that Act, precluded from recovering rent 
from the defendant. But the defendant took a lease from the 


plaintiff and in the lease there is a contract by which the defen-: 


dant undertakes to pay the plaintiff's rent. That being so it is 
contended by the appellant that it comes within section 81 of the 
* Appeal from Appellate Deoree No. 9193 of 1907, against the decision of 


L. Palit, Esq , District Judge, Gaya, dated the 29th June 1907, affirming that 
of Babe Gopal Das Ghose, Additional Munsiff, dated the 2nd April 1907. 
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Land Registration Act which provides that nothing in section 78 
shall be held to interfere with the conditions of any written 
contract. The provisions therefore of section 78 do not have 
the effect of preventing the defendant from being liable to pay 
rent to the plaintiff notwithstanding his name is not registered ; 
because, he pays it under a written contract which is expressly 
excepted from the provisions of section 78 by the provisions of 
section 81. 

The judgment and decree of the lower appellate Court are 
set aside and we remand the case to the Court of first instance 
in order tbat the amount of rent which the plaintiff is to recover 
may be determined. 

Costs will abide the result. 

The appellant is entitled to his costs of this Court. 


N. K. B. Appeal allowed. 


Before Mr. Fustice Mookersee and Mr. Fustice Teunon. 
KADAMBINI DASI 


vU. 


DOYARAM DAS AND oTHERS.* 


Oivil Procedure Code (Act XIV of 1882) Secs, 15, 331 — Jurisdiotion— Valya- 
tion—Statute— Anomaly— Bengal Civil Courts Act (X II. of 1887) Beo. 19 
—Hes judieata — Proceedings under section 331, nature of. 


When a claim has been preferred under section 381 of the Code of Civil 
Procedure, it must be investigated by the Court executing the deoree and no 
question of valuation arises for consideration. Section 331 is not controlled 
by section 19 of the Bengal Oivil Courts Act. 

Where a duty is imposed on a Court, there is also conferred on it a jurisdio- 
tion to discharge such duty. 


Dictum. of Muttuswami Ayyar J. in Sithalakshmi v. Vythilinga (1) dis- 
sented from. 


No consideration of possible anomaly in the result should be allowed to 
prevail in the interpretation of statutory provisions, the terms of which are 
reasonably plain and are clearly mandatory. 


If a olaim be investigated under section 881 of the Code of Civil Procedure 
by a Court of inferior jurisdiction in respect of property the value of which 


* Appeal from Appellate Deoree No. 1599 of 1907, against the decree of 
Babu Mohim Chandra Sarkar, Subordinate Judge of 24-Perganas, dated the 
6th March 1907. affirming that of Babu Pankaj Kumar Chatterjee, Munsiff of 
Alipur, dated the 6th August 1906, 


(1) (1884) I. L. R, 8 Mad. 548. ` 
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exceeds the limit of its pecuniary jurisdiction, the deolsion will not operate as 
res judicata in a subsequent title suit, 
The proceeding under section 331 is not in every respect identical with a suit. 


Appeal by the Plaintiff. 
Application under section 331 of the Civil Procedure Code. 


The facts of the case and arguments appear sufhciently from 
the judgment. | 


Babus Atulya Charan Bosu and Fadu Nath Mandal, 
Dr. Sarat Chunder Bysac and Babu Birbhusan Datta for the 
Appellant. 


Babus Dwarka Nath Chuckerbutty, Surendra Nath Roy, 
Tarak Chunder Chuckerbutty, Romont Mohun Chatterjee and 
Satyendra Nath Roy for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.—The question of the precise scope of section 
331 of the Civil Procedure Code of 1882, which calls for decision 
in this appeal, is one of some nicety and apparently of first 
impression. The facts, so far as it is necessary to state them 
to explain how the question arises are not the subject of 
controversy between the parties, The appellant, in execution 
of a decree for possession of land obtained by him, was resisted 
by the defendant, with the result that she was unable to recover 
possession of the property decreed to her. The claim of the 
person, who offered the resistance to delivery of possession, was 
thereupon numbered and registered as a suit between the 
decree-holder as plaintiff and the claimant as defendant, under 
section 331 of the Code. One of the objections of the claimant 
defendant was, that the Court was not competent to investigate 
the claim, as the value of the property in dispute exceeded 
Rs. 2,000, the limit of the pecuniary jurisdiction of the Court. The 
Court of first instance investigated this preliminary issue, and 
came to the conclusion that the value of the disputed property 
was not less than Rs. 3,500; in this view the Munsiff held that 
the suit was beyond his pecuniary jurisdiction, and dismissed 
it. Upon appeal, the Subordinate Judge affirmed the finding 
as to the value of the property, and held that the suit had been 
rightly dismissed. The plaintiff decree-holder has now appealed 
to this Court, and on his behalf, it has been contended that 
when a claim has been preferred under section 331,it must be 
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investigated by the Court executing the decree, and that no' 
question of valuation arises for consideration. 
.. In support of this proposition, reliance has been placed 
upon the decisions in Sz/Zala£shmi v. Vyththinga (1), and Damul 
Dharma v. Shripat Naryan (2). It has been argued, on the 
other hand, that as the claim under section 331 is directed to 
be numbered and registered as a suit Between the parties, and 
the Court is authorised to investigate the claim in the same 
manner and with the like powers as if a suit for the properties 
had been instituted by the decree-holder against the claimant, 
under the provisions of Chapter V of the Code, it is open to 
the claimant to raise a question of valuation with a view to 
establish that the value of the disputed property is beyond the 
limits of the pecuniary jurisdiction of the Court. This proposi- 
tion has been sought to be supported by a reference to the 
decisions in Nasir Alt v..Meher Ali (3), Muttatammal v. 
Chinnana (4) and Moulakhan v. Gortkhan (5). None of the cases 
mentioned in the arguments on both the sides is directly in point, 
but there are dicta in two of the cases, one of which justifies 
the contention of the appellant, and the other that of the 
respondent. The solution of the question, which is by no 
means free from difficulty, must, therefore, depend mainly upon 
an interpretation of the statutory provisions on. the subject. 
Section 331 provides that the claim is to be numbered and 
registered as a suit, and the Court is directed to proceed to 
investigate the claim in the same manner, and with the like 
powers, as if a suit for the property had been instituted by the 
decree-holder against the claimant under the provisions of 
Chapter V of the Code. Upon investigation, the Court shall 
pass such orders as it thinks fit for executing, or staying execution 
of the decree, and every .such order has the same forceasa 
decree and is subject to the same conditions as to appeal or 
otherwise. Before we examine the judicial decisions to which 
our attention has been invited, it is worthy of note that there 
have been material alterations in the statutory provisions on the 
subject from time to time. In Act VIII of 1859, section 229 was 
closely similar to section 331 of the Code of 1882. Under the 
Code of 1877, however, the claim had to be investigated as if a 
suit had been instituted under section 9 of the Specific Relief 
d (1884) I. L. B. 8 Mad. 548. (8) d I. L. R.. 23 Calo. 830. 


(2) (1901) 6 Bom. L. R, 801. (4) (1881) I. L. R. 4 Mad, 220, . 
es Jie - (5) (1890) I. E. B. 14 Bom. 697, 
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Act, and the powers of the Court were confined to an enquiry 
into the question of possession. The Code of 1877 was, however, 
amended by section 52 of Act XII of 1879, and subsequently, 
the Code of 1882 enlarged the scope of the investigation, and any 
question of title, arising between the parties regarding their 
right to possession, might be finally determined, as the order for 
execution or stay of execution had the force of a decree, and 
the plaintiff had no right to bring a fresh suit, if the decree was 
against him. Under section 331, therefore, as it stood in the 
Code of 1882, the position briefly is, that as soon as a claim is 
preferred by a person who offers resistance or obstruction to 
delivery of possession, the claim is to be registered as a suit, 
and the Court is to proceed to investigate the claim. There is 
no room for reasonable doubt that the Legislature contemplated 
that the proceedings would go on where they were initiated. It 
Is a contradiction in terms to say that the Court is to proceed to 
investigate the claim, and then to hold that the Court need not 
investigate the claim at all, but may dismiss the suit of the 
plaintiff on the ground that the value of the disputed property 
exceeds the limit of the pecuniary jurisdiction of the Court, 
Section 15 of the Civil Procedure Code provides that every suit 
shall be instituted in the Court of the lowest grade competent to 
try it, while section 19 of the Bengal Civil Courts Act provides 
that a Munsiff can take cognizance of a suit of which the value 
does not exceed Rs. 1,000, or, under a special order, Rs. 2,000. 
The contention on behalf of the respondent is in substance that 
section 331 must be taken to be controlled by section 19 of the 
Bengal Civil Courts Act. We are unable to accept this conten- 
tion as well-founded. The plain language of section 331 justifies 
the conclusion that a special jurisdiction is conferred upon the 
execution Court to investigate the claim preferred by the person 
who offers resistance or obstruction to the execution. As pointed 
out by the majority of the learned Judges who decided the case 
of Srthalakshmi v. Vythilinga (1), the object of the Legislature 
was to impose on the Court, which has issued the writ for delivery 
of possession, the duty of investigating the dona fides of the 
claim advanced by the person resisting execution of the 
warrant. The language of the section is imperative, and 
we must hold that where a duty is imposed on a Court, 
there is also conferred on it a jurisdiction to discharge, such 
duty. No doubt, in that very case, Mr. Justice Muttuswami 
(1) (1884) L, L, R, 8 Mad, 548, ` 


Agi 
9 


CIVIL. 


1810. 

—~ 
Kadambini Dasi 
t. 
Doyaram Das. 


. AMlookerjee, J. 


1910. 
——M 
Kadambini Dasi 
v. 
Doyaram Das. 


` Mookerjee, J. 


THE OALOUTTA LAW JOURNAL. [Vor. XI. 


Ayyar, held that although section 331 is not controlled by sec- 
tion 15 of the Code, yet it must be taken to be controlled by 
the provisions of the Civil Courts Act, in other words, although 
a Subordinate Judge may be competent to investigate a claim 
in respect of property the value of which does not exceed 
the limit of the pecuniary jurisdiction of a Munsiff, a Munsiff 
is incompetent to investigate a claim in respect of property the 
value of which exceeds the limit of his pecuniary jurisdiction. 
With all respect for the opinion of that eminent Judge, we are 
unable to adopt as well-founded the distinction suggested by him. 
If section 331 is construed as a provision by which special 
jurisdiction is conferred upon the execution Court, there does not 
appear to us to be any good reason, why the exercise of such 
jurisdiction should be restricted to oneclass of exceptional cases 
only and not extended to the converse class. It is possible that the 
particular contingency which has happened in the case before us, 
was not in the contemplation of the framers of the Code ; butthe 
language they have used is manifestly comprehensive enough 
to coverit. Thelearned vakil for the respondent has contended 
that if this view were adopted, the result might be anomalous, 
and might prejudice a claimant whose claim in respect of a 
property of considerable value may thus be investigated by a 
Court of inferior jurisdiction. To this argument two'answers 
may be given: frst, that no consideration of possible anomaly 
in the result should be allowed to prevail in the interpretation of 
a statutory provision the terms of which are reasonably plain 
are clearly mandatory ; second/y, that no question of possible 
hardship or injustice arises here, as it is not obligatory upon 
the claimant to prefer a claim under section 331; he may allow 
the decree to be executed and then bring a suit for recovery of 
possession of the property which he claims as his own in what 
he considers to be the Court of competent jurisdiction. We 
may further add that if a claim is investigated under section 331 
by a Court of inferior jurisdiction in respect of property the 
value of which exceeds the limit of its pecuniary jurisdiction, 
itis by no means clear that the decision would operate as 


res judicata in a subsequent title suit ; for section 13 of the 


Code bars the trial of a subsequent suit by reason of the 
decision in a former suit, only when such decision has been 
given by a Court of jurisdiction competent to try the subsequent 
suit. We must hold, therefore, that the claim is to be investi- 
gated by the execution Court, and this -view is supported by the 
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fi 
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observation of Jenkins C. J. in ¥amul Dharma v. Shripat 
Narayan (1) Itis further worthy of observation that this con- 
clusion is not negatived by the provision that the claim is to be 
registered as a suit, and is to be investigated in the same manner, 
and with the like powers as if a suit for the property had been 
instituted under the provisions of chapter V. This provision 
merely implies that the investigation is to be held in the 
manner provided for the trial of suits, thatis, it is not to be a 
summary investigation ; further, the Court is to investigate 
with the like powers as if a suit had been instituted, that is, 
for the purpose of enforcing the attendance of parties and 
witnesses, and for similar purposes. It is fairly clear, that the 
proceeding is not in every respect identical with a suit, because 
if that had been the effect of the first paragraph of section 331, 
it would have been needless to provide in the second paragraph 
that the claim is to be investigated in the same manner and 
with the like powers as if a suit had been instituted ; it would 
further, have been superfluous to add in the third paragraph 
that the order passed would have the same force as a decree, 
and is to be subject to the same conditions as to appeal or 
otherwise. In our opinion, it is reasonably plain that although 
the investigation is to take place as in a suit, the proceeding is 
not in all respects identical with a suit, and that whatever the 
true nature of the proceeding may be, there is to be an investi- 
gation into the claim by the execution Court ; the Legislature 
could never have intended that the investigation into the claim 
might be defeated by a preliminary objection as to the pecuniary 
jurisdiction of the Court. 

The cases upon which reliance has been placed on either 
side, do not require minute examination, as they do not directly 
touch the question in controversy. They relate principally to 
questions of the competency and forum of appeals against the 
final order made by the investigating Court. Thus in the case 
of Nasir Ali v. Maher Ali (2), it was ruled that an order under 
section 331 is appealable, even though the proceedings origina- 
ted from a case under section 9 of the Specific Relief Act. 
Again the case of Mowla Khan v. Gort Khan (3), deals with the 
question of the forum of appeal, whether the forum is to be 
determined with reference to the value of the Original suit or 
of the subject matter or property in dispute. The.answer to 

(1) (1904) 6 Bom. L. R. 801. (2) (1895) I. L. R. 22 Oalo 880. 
(8) (1890) T. L. B. 14 Bom, 627. 
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the question of the competency or forum of^the- appeal- has. 
been made, in these and other cases, ` to depend’-upon the. 
question of the true character of a proceeding under section 
331, namely, whether it is to be deemed as a mere continuation: 
of the original suit, or as an independent proceeding. This 
aspect of the matter, however, has obviously no direct bearing 
upon the question now in controversy between the parties, 
because whatever the true nature of a proceeding under sec- 
tion 331 may be, it is, in our opinion, plain from the language 
of that section, that the investigation is to be held by tlie 
execution Court, irrespective of the value of the property. We 
may add that this question cannot arise for consideration under 
the Code óf 1908, as the provisions of Order 21, Rule 99, are 
ofa completely different character from those of section 331 
of the Code of 1882. ; 

The result, therefore, is, that this appeal must be allowed, 
the decree of the Court below discharged, and the case remanded’ 
to the Court of first instance, to be tried on the merits. The 
appellant is entitled to his costs both here and in the Court of 
appeal below’; the costs in the Court of first instance will abide 
the ultimate result. We assess the hearing fee in this Court at 
two gold mohurs. | Sew 
A. T. M. Appeal allowed ; case remanded. 


* 


. Before Mr. Fustice Casperss and Mr. Fustice Doss. 
-. SARADA CHARAN CHAKRAVARTI AND OTHERS 


V. » 

-- .^  * PDURGARAM DE SINHA.* 

Limitation Act (XV of 1877), See. 20—' Agent’—Managing member of Joint 
family— Not certificated guardian— Mortgage debt contracted by father— 
Sons, adult and minor— Liability. £o | " 
The managing member ~of- a joint family; even though-he is not the guar- 

dian of his minor brothers, is their ‘ agent' within the meaning of section 20 

of the Limitation Act. A payment, of interest by him Bayes limitation as 

against his brothers also. < ND. 
: g 3 2 E - mi. Qa te x y 

When a mortgage debt is contracted by the father, the debt on his death 
descends to all his gons, and any payment made by one of them extends the 
period of limitation as against all. , B5 ^ 

-. "Appeal by the Defendants. NEN E 

: Suit upon a mortgage. s eds dE: : 
* Appeal from Appellaté Decree No. 975 of 1908, against the decisloh of 


M. Yusuf, Esq, Distriot Judge, Noakhali, dated the 24th January 1908, revers- 
ing that of Babu Kumud Kanta Ben, Munsiff, dated the'3Ist January 1907. 
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The material facts appear from the judgment. 

Babu Batkuntha Nath Doss for the Appellants: The lower 
appellate Court has made a new case for the plaintiff, whose case 
was that the payment was made by defendant No. 1 as guardian 
of the other defendants. The payment was not for the benefit 
of the minors .because the result has been an enormous increase 
of the debt. The manager of a Hindu family has no authority 
to -acknowledge a debt: see Kumarasamt Nadan v. Pala 
Nagappa Chetti (1). In the Full Bench case of Chinnaya Nayudu 
v. Gurunatham Chett (2), the question did not arise. Here the 
payment did not benefit the other members. I rely on the cases 
of Hunoomanpersaud Panday wv. Mussumat Babooee  Munraj 
Koonwaree (3) and Miller v. Runga Nath Moulsck (4). The 
manager of a Hindu family is not an agent but a trustee: see 
Annamalai Chetty v. Murngasa Chetty (5), Muhammad Askari 
v. Radha Ram Singh (6), and Cowell’s Tagore Law lectures of 
1870, p. 108. [Doss J.—He may not be an agent for some 
purposes but may be so for other purposes.] The case of Kam 
Charan Das v. Gaya Prasad (7) and the case of Narendra Nath 
Sarkar v. Rat Charan Haldar (8), cited in the judgment of the 
lower Court, were cases of guardians appointed by the Court. 
Even the guardian has no authority to acknowledge a debt: 
see Wajibun v. Kadir Buksh (9), Aghore Nath Mukhopadhya v. 
Grish Chunder Mukhopadhya (10) and Chhato Ram v. Bilto 
Ali (11). The mother being alive, defendant No. 1’s signature 
could not convey any property of the minors. 

Babu Romesh Chandra Sen, for the Respondent : The defen- 
dants are in the position of co-mortgagors. Section 21 of the Limita- 
tion Act (XV of 1877) indicates that a payment made by a co-mort- 
gagor keeps the debt alive as against all. The mortgage-debt is one 
and indivisible and payment by one keepsit alive against all. Sec- 
tion 20 of the Limitation Act does not say that a payment under 
that section saves limitation only against the person making the 
payment: see Krishna Chandra Saka v. Bhatrab Chandra 
Saha (12), Domi LalSahu v. Rashan Dobay (13) and Chinvery v. 
Evans (i4). The manager of a Hindu family has the same autho- 
rity to acknowledge a debt as to borrow money for family neces- 
sity ; and the Dayabbhaga does not lay down a rule different 


(1) (1878) I.L B, 1 Mad, 385. 8) (1902) I. L. R. 29 Calo. 647. 
(2) (1882) I. L. B. 5 Mad. 169. 9) 1886) I. L. R. 18 Cale. 292, | 
. (8) (1856) 6 Moo. I. A. 393. 10) (1892) I. L B. 20 Calc. 18. 
A) (1885) I. L. B. 12 Calc. 389. 1!) (1898) I. L. B. 26 Calo. 51. 
b) (1908) 7 O. W. N. 704. 12) (1905) I. L. R. 82 Calo. 1077. 
-1800 “Ir L. R. 22 All, 307. 13 19065 I. L R. 38 Oalc. 1278. 
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from the Mitakshara in this respect : see Golap Chandra Sarkar's 
Hindu Law, pp. 131-2. Section 21, sub-section (1) of the new 
Limitation Act (IX of 1908) expressly mentions a manager and 
a lawful guardian as duly authorised agent within the meaning 
of section 20 of the Act. 

It is conceded that the payment could have been made by: 
the mother who was the guardian, for otherwise we would come 
to this that there was none who could make a payment and thus 
avert the suit. So, a guardian who is a trustee is a duly authorised 
agent within the meaning of section 20 of the Limitation Act; 
afortort a manager of a Hindu family is. His position is not 
exactly that of a trustee. In the case of Annamalai Chetty v. 
Murugasa Chetty (1), the Privy Council only says that a manager 
is not an agent but a trustee for certain purposes. But a trustee 
can acknowledge a debt so as to give rise to a new period of 
limitation within the meaning of section 20. The cases of 
Annapagauda Tammangauda v. Sangadigyapa (2) and Kailasa 
Padiachi v. Ponnukannu Achi (3) support my contention. 

Babu Batkuntha Nath Das, in reply. 

C. A. V. 

The following judgment was delivered : 

On the 28th Aghran 1293, Mohes Chandra Chuckerbutty, 
father of the-defendants Nos. 1 to 4, executed the mortgage bond 
in suit. On the 26th Chaitra 1305, the defendant No. 1 paid 
Rs. 5 towards interest due on the bond: this he did to avert a 
suit about to be brought by the plaintiff, and an endorsement 
was duly made on the bond in the' presence of a pleader who 
arranged the matter between the parties. The suit giving rise 
to this appeal was instituted on the 24th November 1905, and 
it is barred against the defendants Nos. 2-4, unless the payment 
of interest be held to have given the plaintiff a fresh starting- 
point as provided by section 20 of the Limitation Act (XV of 
1877). Itappears that the second defendant was of age when 
his brother paid the item of interest. The third and fourth 
defendants are still minors. 

The Court of first instance gave a decree against the defen- 
dant No. 1 only. The lower appellate Court decreed the entire 
claim against all the defendants of whom the defendants Nos. 2-4 
are the appellants before us. 

It is urged (1) that the defendant No. I was sued as the 


- (1) (1908) 7 O. W. N. 754. (2) (1901) I. L, R. 26 Bom, 221. 
(3) (1891) 1. L, R. 18 Mad, 456, 
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guardian of his brothers, and not as the manager of their family RIVI: 
property, and that he was not their guardian when he paid the 1910. 
interest : (2) that the defendant No. 1 did not make the pay- sarada Charan 
ment either as guardian or as manager : (3) that the defendant Ohakravarti 
No. 1 was not the duly authorized agent of his brothers in pay- Duramam De Sinha, 
ing the interest: and (4) that the payment of interest was not — 


for the benefit of the minors. 

The suit was brought against all the defendants as heirs of 
the original debtor, the defendant No. 1 being treated as the 
manager of the joint family property, and the suit proceeded on 
that basis in the lower Courts. The payment of Rs. 5 averted the 
threatened suit ; it was for the benefit of the younger brothers, 
including the minors of whose property the defendant No. 1 was, 
in fact, the guardian though he had not been appointed by the 
civil Court. We, therefore, overrule the first, second and fourth 
contentions, on the facts found. 

The remaining argument leads to a consideration of the law 
and authorities. Section 20 of the Limitation Act, (XV of 1877), 
provides that when interest on a debt is, before the expiration of 
the prescribed period, paid as such by the person liable to pay 
the debt, or by his agent duly authorized in this behalf: a new 
period of limitation should be computed from the time when 
payment was made (we quote the necessary words only). Was 
the defendant No. 1 the duly authorized agent of the defendants 
Nos. 2-4 in paying the interest, or did he pay it on his own 
behalf alone? In our opinion, he was their agent within the 
meaing of section 20. 

The reported cases deal with various combinations of cir- 
cumstances. In some cases, the authority of a guardian was 
discussed. In other cases, questions of legal necessity or of the 
debt being barred, arose. H 

We proceed to notice the cases more directly in point, as 
also, the decision of the Allahabad High Court in Ram Charan 
Das v. Goya Prasad (1), where the authorities have been 
collected. 

A full Bench of the Madras High Court held in CAtnnaya 
Nayudu v. Gurunatham Chetti (2), that the manager of a Hindu 
joint family has the same authority to acknowledge as he has to 
create a debt ; he would have like power to continue a liability, as 
by payment of interest, and, in so doing, he would not be the 
partner of the other members of the family but their agent. The 


(1) (1908) I. L, B, 80 All, 422, (2) (1881) I, L, B. § Mad, 169, 
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powers of the manager. of a joint Hindu family, as compared 
with those of an agent, are in regard to certain.matters, wider ; 
while as regards others, they are of a more limited. character. 
The manager being.the accredited agent of the family, is autho- 
rised to bind them for all. necessary. purposes within the scope of 
his.agency. It was pointed out by Mr; Justice Banerji, in Ram 
Charan Dasv. Gaya Prasad (1) that the manager of a joint Hindu 
family is something more than a mere agent, but that under 
the Limitation Act, he must be regarded as an agent by opera- 
tion of law for the purpose of acknowledgment. of debts on 
behalf of minor members of the family. < 
, . The Full Bench decision. of the Madras: High Court was 
followed in Bhasker Tatya Shet v. Vijalal Nathu (2), and in 
other cases. We are of.opinion that. the. manager of a Hindu 
family is duly authorized.to bind.the members in continuing the 
existence of valid debts. That this is the correct view may be 
inferred from the terms of. the. amended section 21 of the Limi- 
tation Act, IX of 1908. iM. eR 

The third contention, therefore, on behalf of the defendants 
appellants, must fail. . But the learned vakil for the plaintiff 
vespondent has called our attention to the case of. Krishna 
Chandra Saha v.:Bhatrab Chandra Saha (3) followed in Domi 
Lal Sahu.v. Roshan. Dobay (4), and. he has argued that the 
mortgage.debt incurred by the father -of the defendants was 
‘binding on the family, any member of which could acknowledge 
the obligation or make a. payment, -on behalf of all. We are 
disposed to accept this argument in support.of the judgment of 
the lower.appellate Court.: The entire equity of redemption 
descended to the sons of the mortgagor: they were jointly 
liable for the debt notas co-mortgagors but as representing the 
sole mortgagor their father. There is nothing in section 20 of 
the Limitation’ Act ta warrant the belief that the extended 
‘period: of limitation is intended to. operate .only -against the 


person making the payment. A 3 21031 NAN AAi 
The appeal is dismissed with costs. P ud ee 
N E BGA Ne RS: o9 x "o o Appeal dismissed. 


., (1) (1008) L L. B. 30 All. 428 (437). (8) (1905) I. L. R. 32 Oalc. 1077. 
(2), 1892) I. L. B. 17 Bom, 612, < (4) (1806) I. L. R. 83 Calc. 1278. | 
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MADHABMONI DASI AND OTHERS.” Pakane 


ipd iiis setting aside of —Ciril Procedure Code (Act XIV of 1882 ) February, 2. 
s, 244, 949, 311— Notice. wnder Seo, 248 wot sorved— Property in the 1909. 
e of Reoeiver— Receiver — Foreolosure deoree— [rregularity— Auction- 
purchaser, stranger—Sale, if can be set aside ai api yaan a 
mandatory or directory, test. ces 


` Property in the hands of a Reoéiver is exempt from judicial process, except 
to the extent permitted by the appointing Court. ' 


l Try v. Try (1), De Winton v. ‘Brecon (2) and Lane v. Sterne. (3) referred to. 


- Even though an Attachment be levied on property before the appointment 
of the Receiver, it is within the sonnd discretion of the appointing- Cqurt to, 
refuse to permit a sale of the property , thereunder. Hence property. in the 
hands of. a Receiver, though subject to a paramount judgment, cannot be. sold 
under execution without leave of Oourt. ; A purchaser of such -property at an 
execution sale buys at-his peril, and the sale may be cancelled upon an appro- 
priate application to the execution ‘Court. 

_ A Receiver of lands does not tase actual possession but only. - receives the 
rents ; and he does so, not by, virtue of the estate vested in him, but merely. 
as an officer of the Court authorised to collect. the. rents upon. the title of 
persons who are parties to the action; 


Ewparte Erans (4) and Vins v. "Raleigh (5) ref erred to^ 


' Hence the direction ito the? Recelver to take possession of the movable 
nsn and of the rents and profits of-the immovable properties includes 
his appointment. In respect of the foreclosure decree obtained by one of the 
parties. gd 


The case of Malharjun v. Narahari (6) is an authority for the proposition 
that a sale held without “isane of a ‘notice ‘under seotion 248 of the Code of 
Civil Procedure (1882) is nota nullity and cannot be ignored by the party 
whose property hás beàn-sold as if the sale had-never taken place; But such 
omission is a serious irregularity which makes the sale yoidable, . . 

Section 811 of the Code of Civil Procedure (1882) is not m to 
sales held without service of notice on the judgment-debtor under seotion 248, 
as that seotion refers to the publication or conduct of the sale, that le' to the 
pd of the sale ‘under section 287 and to the action of the-oflicer by 
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whom the sale is held. The application for setting aside the sale held under 
auch circumstances will be a proceeding under section 944. 


Parasram v. Balmukund (1) referred to. 


The object of a notice under section 218 of the Code of Oivil Procedure 
(1882) is not merely to give the judgment-debtor opportunity to show cause 
why the decree should not be executed, because, for instance, it is time-barred 
or has been adjusted, but also to give him an opportunity to satisfy it before 
execution issues, < 


—7 


Erara v. Sidramappa (2) followed. 

The rule that the grant of the sale certificate cures all irregularities in 
the proceedings antecedent to the sale, has no application where the person 
affected has no notice of the proceedings and is thus prevented from attacking 
the legality of the proceedings before the sale ia actually held. 

If there are good grounds for reversal of the sale under section 244 or 811 
of the Oode of Civil Procedure (1889), the sale can be set aside even though 
the auction-purohaser be a stranger to the proceedings, 

No general rule can be laid down to determine whether & provision in & 
statute is absolute or directory, and although the language used may be 
mandatory, it is by no means conclusive, The teat to be applied is, whether a 
party may waive the benefit of the particular provision, Ifit can be waived,- 
a sale held in contravention of such a provision, is not a nullity; it stands 
good till it has been avoided by an appropriate proceeding, 


Ashutosh v, Behari Lal (8) referred to, 
Appeal by the Auction-purchaser. 


Application to set aside a sale of a mortgage-decree in 
execution of a money decree. 


The facts of the case and arguments appear sufficiently from 
the judgment, 

Dr. Ras Behary Ghose and Babu Mohint Mohan Chatterjee’ 
for the Appellant. 

Babus Ram Chandra Mojumdar, Sasi Sekhar Bose and 
Karunamoy Bose for the Respondents, 

C. A, V. 
The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this appeal to discharge 
an order made by the Court below,the effect of which is to 
reverse a sale of a mortgage decree in execution of a money 
decree against the decree-holders. The circumstances which 
render necessary a decision upon the question of the legality of 
this sale, are all matters of record, and do not admit of serious 


(1) (1908) I, L. B. 82 Bom. 572. — (2) (1895) I. L, R. 21 Bom, 424 (432). 
(3) (1907) 6 O. L: J. 320, T. L, R. 85 Calo. 61 (74). 
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controversy. On various dates between the 20th March 1893 
and 30th March 1895, Pamela Lambert, the widow of one 
William McKeon, borrowed large sums of money from Dwarka 
Nath Mitter of this city and hypothecated the interest she had 
obtained in the estate of her deceased husband under the will 
of the latter. After the death of Dwarka Nath, his brother 
Amrita Nath as administrator and his widow Madhabmoni as 
administratrix of the estate left by him, commenced an action 
on the 30th September 1901 to enforce the mortgage securities, 
— They joined as parties defendants the mortgagor, one Sarat 
Kumari the purchaser of the equity of redemption, and two 
daughters of the mortgagor Mary and Rachel, who, subject to 
the life-interest of their mother, had apparently a right to 
maintenance out of the estate of their father. On the aoth 
March 1904, the suit was decreed against the first two defendants, 
the mortgagor and her assignee, and the usual direction for 
foreclosure of the life-interest of the mortgagor in the mortgaged 
premises was given. The suit was, however, dismissed against 
the third and fourth defendants, the daughters of the mortgagor, 
and a decree was made in their favour for costs of the litigation. 
The result was that there was a decree for foreclosure of the 
life-interest of the mortgagor in favour of the representatives 
of the mortgagee, and there was also a decree for costs against 
the latter in favour of the daughters of the mortgagor. An 
appeal was preferred against this decree by Amrita Nath alone 
to this Court ; but on the sth March 1907, the appellant obtained 
leave to withdraw the appeal. This conduct on the part of 
Amrita Nath is explained by events which had happened in the 
meanwhile. Shortly after the mortgage decree had been made 
on the 3oth March 1904, disputes broke out between Amrita 
Nath and his sister-in-law Madhabmoni, and the latter com- 
menced an action against the former in the Original Side of this 
Court for administration of the estate of her husband, for posses- 
sion thereof as beneficiary, for appointment of a Receiver 
pendente hte, and for incidental reliefs. On the 21st August, this 
Court appointed the Receiver of the Court to be Receiver of 
the movable properties and of the rents, issues and profits of the 
immovable properties comprised in the estate of Dwarka Nath 
Mitter. The Receiver took possession accordingly, and continued 
to act till, on the 3oth July 1908, he was directed by an order of 
the Court to deliver possession of the immovable properties to 
Madhabmoni. This hedid towards the end of August 1908, 
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and continued as Receiver: thereafter in respect: of the movable 
properties only. While the Receiver was thus in possession of the 
entire estate, the daughters of the mortgagor, on the 6th May 
1908, applied for execution of the decree for costs in their favour, 
and they prayed thatthe foreclosure decree might be attached 
and sold. As more than one year had elapsed from the date of 
the decree, notice was jflirected to be served upon the judgment- 
debtors under section 248 of the Code of 1882. The judgment- 
debtors mentioned as such in the application for execution were 
of course Amrita Nath and Madhabmoni. The Court was not 
apprised that a Receiver had been appointed by the High Court, 
and had taken possession of the estate of Dwarka Nath, although 
there is evidence to show that as early as February or March 
1908, the daughters of the mortgagor were aware of the appoint- 
ment of the Receiver. The notices directed to the two judgment- 
debtors were served on the 15th May 1908 at the residence of 
Amrita Nath Mitter ; but the evidence shows conclusively that 
Madhabmoni at that time resided at a different place in the 
suburbs, on account of the disputes which had broken out 
between herself and her brother-in-law. On the 27th May 1908, 
notices of attachment under section 273 of the Code of 1882 
were similarly served in Calcutta at the residence of Amrita 
Nath. On the 8th July 1908, the sale appears to have been 
proclaimed on the mortgaged house, and on the day following, 
the sale proclamation was fixed up inthe Court house under 
section 283. In the sale proclamation, it was stated that the 
property to be sold was the life-interest of the widow of McKeon 
and that she was an old lady of 73. The sale was held on the 
11th August 1908. There were two bidders only, of whom one 
Mrs. Ashton, the aunt of the daughters of the mortgagor, 
purchased the mortgage-decree for Rs. 450. It i$ worthy of note 
that the decree was for a sum of over Rs. 45,000, while the costs 
recoverable by the daughters of the mortgagor did not exceed 
Rs. 1,000. On the 4th November 1908, the sale was confirmed. 
In the interval, Madhabmoni having obtained delivery of 
possession of the immovable properties from the Receiver, applied 
to the Court for an order absolute on the basis of the foreclosure 
decree. On the r9th December 1908, Mrs. Ashton preferred an 
objection on the ground, that she had purchased the decree at 
the execution sale and was consequently the only person entitled 
to ask for an order absolute. Madhabmoni, thus;apprised of the 


execution sale, applied on the 23rd December 1908 for reversal 
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of the sale on the grounds, that no notice under section 248 had 
‘ever’ been served upon her, and that the sale of the foreclosure 
decrée, while the entire estate was in the hands of a duly 
appointed Receiver, was illegal. On the 27th March 1909, the 
Receiver with the leave of the High Court, applied for permission 
to join Madhabm oni in her application to set aside the sale, and 
the Subordinate Judge made a provisional order to enable him to 
prosecute the application jointly. On the 7th July 1909, the 
Court below held that the Receiver had no /ocus standi, but 
directed the sale to be set aside at the instance of Madhabmoni 
on the ground that notice under section 248 had not been served 
upon her. The validity of this order is the subject of con- 
troversy in this appeal preferred by the auction-purchaser. 

In support of the appeal, it has been contended that the 
omission to serve a notice under section 248 does not necessarily 
invalidate a sale, specially when the purchaser is a stranger to 
the . proceedings, that, in any event, the sale cannot be set aside 
-without strict proof that the judgment-debtor has been in some 
way prejudiced by the irregularity, that the mere fact that a 
Receiver had been appointed does not affect the validity of the 
sale, and finally, that in any view, the judgment-debtor cannot 
urge any objection on this ground. All these points have been 
strenuously contested on behalf of the respondents, and it has 
further been suggested that the proceedings were throughout 
fraudulent, and the purchase was really for the benefit of the 
daughters of the mortgagor. 

The first point which requires consideration is the effect of 
the execution proceedings taken at a time when the Receiver 
appointed by this Court was in possession of the estate of 
Dwarkanath Mitter. On behalf of the appellant, it has been 
contended that although execution against property in the 
custody of a Receiver may amount to a contempt of the 
authority of the Court by which the Receiver has been appointed, 
it does not necessarily invalidate the sale, and that the 
judgment-debtor has inthe present case no legitimate ground 
for complaint. In our opinion, this contention is not well- 
founded and can not be allowed to prevail The general rule 
is well-settled that property in the hands of a Receiver is exempt 
from judicial process, except of course to the extent permitted 
by the appointing Court. Try v. Try (1), De Winton v. Brecon (2), 
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Lane v. Sterne (1). It has even been affirmed that though 
an attachment was levied on property before the appointment of 
the Receiver, it is within the sound discretion of the appointing 
Court to refuse to permit a sale of the property thereunder. On 
this principle, it has been held that property in the hands of a 
Receiver, though subject to a paramount judgment, can not be 
sold under execution without leave of Court. A purchaser of 
such property at an execution sale buys at his peril, and the 
sale may be cancelled upon an appropriate application to the 
execution Court. The question was elaborately examined by the 
Supreme Court of the United States in Wiswall v. Sampson (2), 
and it was ruled that where real estate is in the custody of a 
Receiver appointed by a Court of Chancery, a sale of the property 
under an execution issued by virtue of a judgment-at-law is 
illegal and may on this ground be avoided. The decision was 
based on the ground that the property is in the custody of the 
Court through its Receiver as a fund abiding the result of the 
pending suit, and all proceedings affecting such fund should be 
under the controlof the Court having its custody ; hence a 
sale of such property under execution or otherwise without leave 
of such Court is illegal and may be set aside. The same view 
was emphasized in the cases of Hetdritter v. Elizabeth (3) and 
{n re Tyler (4) in which the doctrine was laid down that if the 
contrary view were maintained, the very object of the appoint- 
ment of a Receiver might be defeated, the whole fund may pass 
out of the hands of the Court before the final decree, and the 
litigation thus becomes fruitless. This doctrine has been recog- 
nised and applied in numerous cases which will be found 
collected in Rose’s Notes Vol V. page 228. In two of these, 
Walling v. Miller(s) and Texas Trunk Railway v. Lewis (6), it 
was pointed out that while a levy upon property in the possession 
of a Receiver may be punished by an appropriate procedure for 
contempt of Court, that is not the only remedy open to the 
party aggrieved, but as the levy upon and sale of the property 
under such circumstances is absolutely illegal because un- 
authorised by law, the sale may be avoided and possession 
recovered in any appropriate action commenced against the 
purchaser at the execution sale or against any other person to 
whom possession of such property has come. To the same effect 
is the opinion of leading text-writers on the subject, amongst 


1) (1862) 3 Giff, 629, 66 E. B. 569, (4) (1802) 149 U. S. 181. 
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whom reference may be made to Freeman [Executions, Vol. I, O1VIL. 
section 129, and Vol. II, section 287] and Kleber [Void Judicial 4910. 
Sales section 309.] On the principles explained above, we must Puer Aiei 
hold that the sale held on the 11th August 1908, after the t 

: ; : : Madhabmoni Dasi. 
Receiver had been appointed and before he had relinquished ins 
charge of the property, ought to be set aside. We may add Afoukerjee, J. 
that it was faintly suggested at one stage of the argument on m 
behalf of the appellant that the Receiver had not been appointed 
in respect of the foreclosure decree, and there was some 
discussion upon the question, whether a foreclosure decree 
should be deemed to be movable or immovable property. It is 
needless to examine this matter in detail, because we are satisfied 
that the Receiver was appointed in respect of the whole estate 
of Dwarkanath Mitter in controversy in the administration 
action. It is well-settled under the English law that a Receiver 
of lands does not take actual possession, but he only receives the 
rents, and he does so not by virtue of the estate vested in him, 
but merely as an officer of the. Court authorised to collect the 
rents upon the title of persons who are parties to the action. 
Exparte Evans (1), Vine v. Raleigh (2). The direction, 
therefore, to the Receiver to take possession of the movable 
property and of the rents and profits of the immovable proper- 
ties does not justify the conclusion that the Receiver was not 
appointed in respect of the foreclosure decree. Besides, as he 
was expressly authorised to get in and collect all debts and 
claims dueto the estate, he had ample authority to apply for 
an order absolute on the decree sis? for foreclosure. Upon 
the first question, therefore, we must hold in favour of the 
respondents. 

The second question which requires consideration is the 
effect of the omission to issue a notice under section 248 of the Civil 
Procedure Code upon one of the judgment-debtors Madhab- 
moni. On behalf of the appellant, it bas been contended on 
the authority of the decision of their Lordships of the Judicial 
Committee in Malkarjun v. Narahari (3) that such omission is a 
mere irregularity and does not necessarily invalidate the sale. 
On the other hand, on behalf of the respondents, reliance has 
been placed upon the cases of Raj Bullub v. Gossain Dass (4), 
Ramessurt Dassee v. Doorga Dass (5), Imam-un-nissa. v. Liakat 


(1) (1879) 13 Oh. D. 252. (3) (1883) 24 Ch, D. 288 at 243, 
3) (1900) I, D. R. 25 Bom. 837, L. B. 97 I, A, 216. 
(a 1870) 18 W. R. 400. 

B) (1880) I. L, R. 6 Calc, 108, 7 C, L. R. 85. 
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‘Husain (1, Gopal Chundra v. Gunamani (2) and Sakdeo v. 
Ghastram (3) to show that a sale held in execution of a decree 
without issue of the requisite notice under section 248 is, on 
that ground alone, invalidated. We have carefully examined the 
cases relied upon on both sides, as also the decision of the 
Bombay High Court in Parasram v. Balmukund (4). It may be 
conceded that there are expressions in some of these judgments 
which are not easy to reconcile with the decision of the Judicial 
Committee in Malkatjun v. Narahari (5). This case is an 
authority for the proposition that a sale held without issue of a 
notice under section 248 is not a nullity and cannot be ignored 
by the party whose property has been sold as if the sale had 
never taken place; but such omission is a serious irregularity. 
In one passage in their judgment, their Lordships observe 
that omission to serve notice on the legal representative 
is a serious irregularity sufficient by itself to entitle the 
plaintiff to vacate the sale, and then they add that there 


may be defences to sucha proceeding and justice cannot be 


done unless those defences are examined by legal methods. 
In the case then before their Lordships, no proceedings had 


been taken to impugn the sale within one year thereof, . and 


with reference to this circumstance the following observation is 
made: “If the sale isa reality at all, it is a reality defeasible 
‘only in the way pointed out by law; and it seems to their Lord- 
ships that the case must fall either within section 311 of the 
Code or within Article 12(2) of the Limitation Act of 1877 or 
within both ; any way there exists a bar by one year's delay." 
In other words, a sale impeached for such irregularity must be 
set aside either by a suit [Gopal Chunder v. Gunamont (2)] or by 


an appropriate application in the execution proceedings. Sakdeo 


v. Ghastram (6). It may be observed, however, that section 311 
of the Code of 1882 would hardly be applicable as the irregula- 
rities mentioned in that section refer to the publication or con- 
duct of the sale, that is to the proclamation of the sale under 
section 287 and to the action of the officer by whom the sale is 
held. In this view, the proceeding would be one under section 244. 


‘[Parasram v. Balmukund (4)], and the matter could not be made 


the subject of controversy in a regular suit. In the present 


(1) (1881) T. L. R, 8 All, 424, (4) (1908) I, L. R.182 Bom. 672. 
(2) (1892) I. L. B. 20 Oalc. 370. (5) (1900) L. R. 27 I. A. 216, 
(3) (1823) I. L. R. 21 Calo, 19. (6) (1893) I. L. E. 21 Calc, 19, 
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proceeding, therefore, the judgment-debtor is entitled to impeach 
the validity of the'sale. What defence, then, in the language of 
the Judicial Committee, is open to the auction-purchaser in such 
a proceeding ? It was faintly suggested on behalf of the appellant 
that the judgment-debtor has not been prejudiced by the omission 
to serve notice under section 248 of the Civil Procedure Code. 
We are unable to accept this contention as sound. As observed 
by Farran C. J. in Arava v. Sidramappa (1), the object of a 
notice under section 248 is not merely to give the judgment- 
debtor opportunity to show cause why the decree should not 
be executed, because, for instance, it is time-barred or has been 
adjusted, but also to give him an opportunity to satisfy it before 
execution issues. Inthe case before us, the wisdom of such a 
provision in the law is very forcibly illustrated. The estate of 
Dwarka Nath was in the hands of two administrators, one -of 
whom the widow was the ultimate beneficiary. Disputes had 
broken out between them and the estate had passed into the 
hands of a Receiver. Execution was taken out for a small sum, 
and the only notice attempted to be served was upon the one 
administrator who, in the events which had happened, had no 
interest in the preservation of the property. Neither the bene- 
ficiary nor the Receiver was apprised of the execution. The 
result was that a foreclosure decree for over for Rs. 45,000 was 
purchased by a near relation of the decree-holders for the insig- 
nificant sum of Rs. 450. It was suggested, indeed, that the 
property was not under-sold, This suggestion proves to be 
obviously groundless when we remember that the rent of the 
house was Rs. 150 a month, anda sale of the life-interest for 
three months’ purchase could hardly be seriously defended as 
adequate. Besides, in the sale proclamation, it had been stated 
that the age of the lady whose life-interest was to be sold was 
73—3 recital which upon the evidence that she was about 
60 years old, was grossly inaccurate and would effectively 
frighten away intending bidders. Under these circumstances, 
the conclusion appears to us to be irresistible that an application 
made to set aside the sale on the ground of want of the requisite 
notice under section 248 must succeed. We may add that the 
view we take, namely, that the omission to serve a notice under 
section 248 is a serious irregularity which makes the sale voidable 
in an appropriate procesding, has been recognised as sound in 
cases of the highest authority. As explained by this Court in 


(1) (1895) I. L. B. 21 Bom, 424 (432). 


[f 


497 
e 


O1VII., 


——— 


1910. 
P nm 
Livinia Ashton 
t. 
Madhabmoni Dasi, 


Mookerjee, J. 


498 
e 

CIVIL, 

' 1910. 

p 
Livinia Ashton 

v. 

Madhabmoni Dasi. 


Mookerjee, J. 


THE OALOUTTA LAW JOURNAL. (Vor. XI, 


the case of Fogendra Chandra v. Sham Das (1), the provisions 
of section 248 have been borrowed from the English procedure 
for a writ of scire facias. In England, it is well-settled, that if 
execution is issued on a judgment without issue of a notice 
where such notice is essential, the execution is not necessarily 
a nullity, though it would be set aside as wholly irregular if 
proceedings had duly been taken in that behalf. Blanchenay v. 
Burt (2, Good Title y. Bad Title (3. The same rule has been 
adopted in the American Courts, as is shown by the cases of 
Eddy v. Caldwell (4), De Loach v. Robbins (5) and Gardner v. 
Mobil (6), in which it was ruled that if a writ of Scire factas 
has not been served out, the sale is nevertheless valid till it is 
avoided ; in other words, it is an irregularity which is waived by 
failure to move to quash the writ. In the present case, on the 
principles explained above, the judgment-debtor was amply 
justified in her application to set aside the sale, and as no.valid 
defence has been suggested, the sale must be reversed. 

Two arguments were addressed to us on behalf of the 
appellant which require some notice. It was contended in the 
first place that as the application to set aside the sale had been 
made after its confirmation, the sale could not be attacked on 
the ground of any irregularity. In the second place it was 
contended that as the auction-purchaser was a stranger to the 
execution proceedings, the sale could not be impeached at all. 
The first of these positions was sought to be supported by a 
reference to the decisions in Balkrishna v. Masuma Bibi (7) and 
Muhesh Narain v. Kishnanund Misr (8). The cases referred to, 
however, are clearly distinguishable. Even if it is assumed that 
the grant of the sale-certificate cures all irregularities in the pro- 
ceedings antecedent to the sale, the principle can not be applied 
where the person affected has no notice of the proceedings, and 
is thus prevented from attacking the legality of the proceedings 
before the sale is actually held. In fact, there are numerous 
cases in the books in which the validity of sales has been allowed 
to be impeached after confirmation. Bhudon Mohan v. Nunda 
Lal (9), Durga Charanv. Kali Prasanna (10) and Thathu Natck v. 
Kondu Reddi (11). The principle was also expressly recognised by 


1) (1909) 90. L. J. 271, I. L, B, 86 Calo. 548, 
2) (1843) 4 Q. B. 707. 4) (1892) 37 Am, St. Rep. 672, 
5) (1893) 48 Am, St, Rep. 46, 


(6) (1893) 48 Am. St. Rep. 84. 
7) (1882) I. L. R. 6 All. 142 (157), L. R. 9 I. A. 182, 

E (1862) 9 M. I. A. 321 (342), Marsh. 599, 5 W. R, P. C. 7. 

(9) (1899) I. L. R. 26 Oalc, 324, (11) (1908) I. L. R. 39 Mad. 249. 

(10) (1899) I. L. B. 26 Cale, 727. 
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this Court in the Full Bench decision in Ashutosh v. Behari Lal (1). 
The contention of the appellant to the contrary must conse- 
quently be negatived. In support of the second contention, 
namely, that the sale cannot be impeached as the purchaser is 
a stranger to the execution proceedings, reference has been made 
to the cases of Rewa Mahton v. Ram Kishen (2), Calvert v. 
Godfrey (3) and Bennet v. Hamili (4). These cases, however, are 
clearly distinguishable and are not authorities for the broad 
proposition that a purchase at an execution sale by a stranger 
can under no circumstances be set aside. The authorities on 
the subject are reviewed in the judgment of this Court in 
Sanakdhart Lal v. Gossain Lal (5). No doubt, if at an exe- 
cution sale the property has passed into the hands of a stranger, 
and the decree is ultimately set aside, because made ex parte, 
or is reversed on appeal, the validity of the $ale is not affected 
thereby, nor is his title affected if the sale has taken place on 
the basis of a decree, the claim under which ought to have 
been set off against another judgment-debt. But it cannot be 
maintained that if there are good grounds for reversal of the sale 
under section 244 or 311 of the Civil Procedure Code, the sale 
cannot be set aside because the purchaser happens to be a stranger 
to the proceedings. The second contention of the appellant 
must therefore be over-ruled. 

We may add that on behalf of the respondents, it was 
suggested that as the language of section 248 of the Civil Proce- 
dure Code is mandatory, a sale held without issue of the requisite 
notice is in contravention of an express provision of the law 
and is consequently a nullity. This argument, in our opinion, 
is not well-founded. As was pointed out by this Court in 
Ashutosh v. Behari Lal (1), no general rule can be laid down 
to determine whether a provision in a statute is absolute or 
directory, and although the language used may be mandatory, 
it is by no means conclusive. One test which may usefully be 
applied is, whether a party may waive the benefit of the parti- 
cular provision. If it can be waived, a sale held in contravention 
of such a provision, is not a nullity ; it stands good till it bas been 


(1) (1907) 6 C. L. J. 320, I. L. R. 85 Calo. 61. 
(3) (1886) I. L. R. 14 Cale, 18, L. R. 13 I. A. 106. 
(8) (1818) 6 Beav. 97 (104). 
(4) (1808) 2 Sch, & Let, 566, 
(8) (1909) 11 O. L. J. 254; I. L. R. 87 Oale, 107. 
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O1viL. avoided by an appropriate proceeding. From this point of view, 
1910. the conclusion appears to be irresistible that the sale held in this 
Livinia Ashton CaSe is open to successful attack, both on the ground that notice 


under section 248 of the Civil Procedure Code was not served 
ae upon one of the judgment-debtors and that the execution pro- 
Mookerjee, J. ^— ceedings culminating in the sale were taken when the estate was 
Ue in the hands of a Receiver. 
The result, therefore, is that the order of the Court below 
must be affirmed and this appeal dismissed with costs. We 
assess the hearing fee at five gold mohurs. 


v. 
Madhabmoni Dasi. 


A. T. M. Appeal dismissed. 
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Before Mr. Fustice Casperss and Mr. Fustice Doss. 
SARAT CHANDRA ROY CHOWDHURY 


vU. 
KHALIL MONDAL AND OTHERS," 
Ewecution of decrese—Assessment of mesne profits—Circil Procedure Code 
(Aot XIV of 1882), Section 244, —Res judicata. 


The assessment of mesne profits though dune by the executing Court is 
not a procedure in exeoution of a decree, as it results in the final decree. Beo- 
tion 244 would not therefore apply. 

Puran Chand v, Roy Radha Kishen (1) and !Harmanoje Narain v. Ham. 
prosad (2) referred to. 

The principle of res judicata applies to qucstions decided In exeoution pro- 
ceedings, The binding force of such a judgment depends upon general princi- 
ples of law, 

Ram Kirpal v. Rup Kwari (3), Bani Ram v, Nanhw Hal (4) and Mangal 
Persad Dichit v.Girija Kant Lahiri (6) relied upon. 


Appeal by the Opposite Party. 
Application for rehearing. 


The material facts and arguments appear from the judgment. 
Babus Umakalt Mukerji and Chandra Sekhar Banerjea for 
the Appellant. 
No one for the Respondent. 
C. A. V. 


The following judgment was delivered by 


Caspersz J.— The opposite party, appellant before us, obtained 
a decree ex parte against the respondents, and it was directed that 
mesne profits should be ascertained in the execution department. 
Possession of the land in suit was delivered in due course to the 
decree-holder who, thereupon, applied for assessment of the 
wastlat. The necessary enquiries were made and a final decree, 
also ex parte, was passed on the 2nd February 1908. After 
attachment had issued on the 29th August 1908, the respondents 
came in and applied, in terms of section 244 of the old Code of 
Civil Procedure, alleging, tnter alia, fraud on the part of the 
decree-holder, and asking that the enquiries into mesne profits 
be re-opened. This application was made on the 4th November 
1908. The first Court held that section 244 did not apply, but 


* Appeal from Order No, 304 of 1909, against the decision of A. Majid, Esq., 
District Judge of Hajshahye, dated the l4th June 1909, reversing that of 
Babu Rajnarayan Mookerjee, Subordinate Judge, dated the 8th March 1909. 


(1) (1891) I. L. B. 19 Calc. 132 (F. B.). (8) (1888) L. R. 11 T, A. 37. 
(2) (1907) 60. L. J. 462. (4) (1881) L. R. 8 I, A. 199. 
(5) (1884) L. R. 11 I. A, 181. 
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the District Judge, on appeal, having come to a different con- 
clusion, has remanded the case for retrial on the merits. 

We are of opinion that the judgment of the District Judge 
cannot be sustained. Inthe first place, the final decree ascer- 
taining mesne profits is res judicata between the parties unless 
and until it is set aside, The principle of res judicata has been 
extended to questions decided in execution proceedings ; see the 
decisions of the Privy Council in Ram Kirpalv. Rup Kuari (1), 
Bani Ram wv. Nanhu Mal(2) and Mangal Persad Dichit v. 
Girja Kant Lahiri Chowdhury (3). It was observed by their 
Lordships of the Judicial Committee that the birdirg force 
of such a judgment depends upon general principles of law, 
ut stt finis hum. 

Nextly, although the mesne prcfits were assessed by the 
executing Court, that procedure was not one in execution of any 
decree, for it resulted in a final decree being passed in continua- 
tion of the original suit. This accords with the view expressed 
in two cases of this Court— eran Chand v. Roy Radha Kishen (4) 
and Harmanoje Narain Singh v. Ramprosad Singh (5). These 
authorities deal with questions of limitation, but the matter is 
put very clearly in a passage of tbe judgment of the Full Bench 
where it was said :—‘' There is nothing that can be executed 
under section 255 of the Code until the actual amount of mesne 
profits has been found and determined.” It is obvious that if 
the respondents were permitted to reagitate the question of 
mesne profits under section 244 of the Code, they would be able 
to do so without any bar of time; and this consideration alone 
suffices to defeat their application. 

The remedy open to the respondents was by way of appeal 
from the ex parte decree, or by an application for review of 
judgment or under section 108 of the Code. These remedies 
were not pursued though, it appears, an application under 
section 108 was made but held to be barred by limitation. This 
matter, however, is not before us in this appeal. 

The appeal is allowed and the order of the District Judge 
remanding the case is set aside. The respondents will pay the 
applicant his costs in both the Courts. We assess the hearing 
fee at three gold mohurs. 


N. K. B. Appeal allowed. 
'(1) (1883) L. R. 11 I. A, 87, — (8) (1581) L. R, 8I, A.128, 
(2) (1884) L. R. 11 L A. J81.. (4) (1891) I. Tu. R, 19 Ole, 182 (F. B.) 


(5) (1907) 60, L. J. 462. 
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Before Mr. Fustice Mookerjee and Mr. Justice. Teunon. 


RAM RATAN KAPALI AND OTHERS VIVE. 
v. 1910. 
ASWINI KUMAR DUTT AND oTHERS*. ` donar d 12. 


March, 10. 


Mesne profits, assessment of—Recenus sale— Encumbranee or under-tenure, if 
ipso facto avoided—Joint and several liability—Joint tort-feasors, 
liability of—Release of one wrong-dour, if releases all—Dootrine, appli- 
cability—Splitting up olaims—Joint decres, if can be passed. 


An encumbrance or under-tenure is not ipso facto avoided by the sale of 
an estate for arrears of revenue, and is only liable to be avoided at the option 
of the purchaser at such sale, The law does not require any notice as & 
necessary preliminary to a suit to avoid an under-tenure, but the option of the 
purchaser may be exercised by the institution of a sult within the time 
allowed by law. 

Titw Bibi v. Mohesh Chender (1), Kamal Kumari v. Kiran Chandra (2), 
Mafizuddin v, Korbad Ali (8) and Mir Waziruddin v. Lala Deoki Nandan (4) 
referred to, 

Where no notice was given by the purchaser before the commencement of 
the suit for ejectment, the tenure or encumbrance was not annulled till the 
date of the institution of the suit; for the period antecedent thereto, the 
auction-purchaser ig entitled only to such sums as represents the rent payable 
by the tenure-holders of the first degree. A decree for this sum can be made 
only against such of the defendants as held the tenure directly under the 
defaulting proprietor and not against all the tenure-holders jointly and 
severally. 

The liability of wrong-doers in tort is, asa general rule, joint and several. 
The rule of joint liability is inapplicable where the general principle that 
where acts of several persons by design or by conduct tantamount to cons. 
piracy, contribute to the commission of a wrong, they are jointly liable, is not 
applicable. Hence the tenure-holders of different grades (defendants) who 
held possession of the property under the defaulting proprietor till the pur- 
chaser (plaintiff) made his election and who had not combined or conspired to 
keep the purchaser out of possession, are not jointly and severally liable for 
the mesne profits, which must be apportioned according to the liability of the 
various defendants, i.e. according to the share of the profits intercepted by 
each defendant. 

A release of one without any intention to release the other joint tort-feasors, 
but only as a partial satisfaction, discharges the others only pro tanto, 
Jugurnath v. Ahmedhoolah (5) referred to. 

The doctrine that release of one joint tort-feasor operates as a release of 
all, applies only in cases of joint liability. 

+ Appeals from Appellate Orders Nos. 155 and 548 of 1908, against the 
order of P. B. Game adi Esq, District Judge of Backergunj, dated the 


28rd December 1907, modifying that of Babu Uma Nath Ghosal, Subordinate 
Judge of Barisal, dated the 8th July 1907. 


(1) (1883) L L. R. 9 Calc. 683. (8) (1903) I. L. R. 81 Oalo. 333 
(9) (1898) 2 O, W. N. 229. (4) (1907) 6 O. L. J. 472 (481). 
(5) (1867) 8 W. B. 182. 
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Where the plaintiff has released some of the wrong-doers from liability, 
his claim against the others has been split up by his own conduct and conse- 
quently a joint deoree cannot be passed against all the defendants. ` 

Bissesswar v, Kailash Bani (1) referred to. 

Appeal by the Defendants judgment-debtors. 


Application for assessment of mesne profits. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babus foges Chunder Roy and Rames Chunder Sen for 
the Appellants. 

Babus Batkuntha Nath Das and Gunada Churn Sen for 
the Respondents. 


C. A. V. 
The judgment of the Court was delivered by 

Mookerjee J.—Thie substantial question of law which calls 

for decision in these appeals, relates to the assessment of mesne 
profits of property sold for arrears of revenue, and is of a some- 
what novel character. The circumstances under which the claim 
for mesne profits is made by the decree-holders, are not the 
subject of controversy between the parties. On the 2sth 
September 1894, the respondents purchased an estateat a sale for 
arrears of revenue. They at first commenced an action for 
recovery of possession of some of the lands comprised in the 
estate, on the allegation that the intermediate tenure set up by 
the persons in possession, was not binding upon them as pur- 
chasers at a sale for arrears of revenue. This suit was decreed 
on the 2nd March 1900, and on appeal to this Court, the decree 
of the Court of first instance was affirmed on the 24th March 
I905. On the 12th April 1905, the purchasers commenced the 
present action for recovery of possession of lands not comprised 
in the previous suit, upon the allegation that the intermediate 
tenures, set up by the defendants, were either fictitious or had 
been created after the date of the Permanent Settlement, and 
were consequently inoperative against them as purchasers of the 
entire estate at a revenue sale. The suit was decreed on the 
19th December 1905, and it was found that the tenures though 
genuine, were not proved to have been in existence at the date 
of the Permanent Settlement. On the r4th March 1906, the 
decree-holders obtained delivery of possession, and subsequently, 
on the 30th July 1906, asked for assessment of mesne profits. 


(1) (1868) 2 Hay 299. | 
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The Court below has made a full investigation into the claim, 
and has made a decree in favour of the plaintiffs, by which 
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mesne profits have been awarded, jointly against all the defen- gam Ratan Rapal 


dants, on the basis of the rent payable by the actual cultivators. 
The defendants, judgment-debtors, have now appealed to this 
Court, and on their behalf the decision of the District Judge has 
been assailed substantially on four grounds, namely, frst, that 
the mesne profits up to the date of the decree for possession, 
should have been calculated on the basis of the rent payable by 
the tenure-holders of the first degree, who held immediately 
under the defaulting proprietors ; secondly, that the mesne profits, 
both for the period antecedent and subsequent to the decree for 
possession, should have been assessed separately in respect of 
different under-tenures of the same degree, as also in respect of 
subordinate tenures of different degrees, and that the decree 
should have specified the separate liabllity of each under-tenure- 
holder ; thirdly, that as some of the judgment-debtors have been 
released from liability, the effect is to release all the judgment- 
debtors ; and fourth/y, that in any event, as some of the judgment- 
debtors have been released from liability on receipt of specified 
sums from them, the remaining judgment-debtors cannot be 
made liable jointly and severally for the balance of the 
entire debt. 

In support of the first of these contentions, it has been argued 
by the learned vakil for the appellants, that the effect ofa sale 
for arrears of revenue, is not t/so facto to avoid all encumbrances 
and under-tenures, but only to make them voidable ; till a decree 
has been made in a suit for annulment of the under-tenures and 
for recovery of the lands, the possession of the under-tenure- 
holders is not wrongful, and the purchaser at the revenue sale 
is consequently not entitled to claim, by way of damages for 
use and occupation, any sum in excess of what represents the 
rent payable by the under-tenure-holders. In our opinion, this 
contention is partially sound. The case of Titu Bibi v. Mohesk 
Chunder (1) shows conclusively the fallacy of the assumption 
that the effect of a sale for arrears of revenue is sso facto to 
avoid all encumbrances and under-tenures. An encumbrance or 
under-tenure is not #650 facto avoided by the sale of an estate 
for arrears of revenue, and is only liable to be avoided at the 
option of the purchaser at such sale. As pointed out in the 
cases of Kamal Kumari v. Kiran Chandra (2), Mafisuddin v. 
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Korban Ali (1) and Mir Waziruddin v. Lala Deokt Nandan (2), the 
law does not require any notice asa necessary preliminary to a 
suit to avoid an under-tenure, but the option of the purchaser 
may be exercised by the institution of a suit within the time 
allowed by law. In the case before us, where no notice was 
given by the purchaser before the commencement of the suit 
for ejectment, we must hold that the tenure was not annulled 
till the date of the institution of the suit, that is, the 12th April 
1905. We are unable to accept as well-founded the contention 
of the appellants that the tenure was not annulled till the date of 
the decree made in the suit for ejectment. There is no authority 
in support of this view, which is clearly opposed to principle, because 
unless it is assumed that there was a cause of action at the date 
of the institution of the suit, no decree for ejectment could be 
made therein. We must hold, therefore, that the tenure was 
annulled with effect from the date of the commencement of the 
suit, and that for the period antecedent thereto, the plaintiffs as 
purchasers at a revenue sale, are entitled only to such sum as 
represents the rent payable by the tenure-holder of the first 
degree ; obviously, a decree for this sum can be made only against 
such of the defendants as held the tenures directly under the 
defaulting proprietor and not against all of them jointly and 
severally, The first ground taken on behalf of the appellants 
must, consequently, succeed in part. 

In support of the second contention of the appellants, it is 
argued that in respect of the mesne profits which have accrued 
during the pendency of the suit for possession, from the date 
of its institution to the date of delivery of possession, the 
liability of different tenure-holders of the same degree, and of 
separate under-tenure-holders of different degrees, should have 
been separately assessed. In support of this proposition, reliance 
has been placed upon the cases of Fasul Mahomed v. Raj 
Coomaree (3), Collector of Bograh v. Shama Shaukur (4), Sreeputty 
v. Loharam (5), Krishna Mohun v. Kunjo Behari (6), Krishna v. 
Rakmini (7) and Hari Saran v. Fottndra (8). It has been 
argued, on the other hand, on behalf of the respondents decree- 
holders, that the liability of the wrong-doers is joint and several, 
and in support of this proposition, reliance has been placed 


1) (1903) I. L. R, 81 Oalo. 893. (5) (1887) 7 W.R. 884. B. L, B. Sup. 6 87. 
" [ou 6 O. L. J. 472 (484). (6) (1881) 9 C. L. B. 1. 

(3) (1868) 6 W. B. 113. (7) (1887) I. L, R, 9 All, 221, 

(4) (1868) 6 W. R. 239. (8) (1900) 5 C. W. N. 898. 
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upon the cases of Gunesh Singh v. Ram Rajah (1, ¥Aoonkee 
Paurey v. Ajoodhya Doss (2), Shama Sunkur v. Sreenath (3), 
Ram Chunder v. Ram Chunder (4) and Mudun Mohun v. Ram 
Dass (s) No useful purpose would be served by an analysis 
and examination of each of these decisions, because not one of 
them is directly in point. No doubt, the liability of wrong-doers 
in tort is, as a general rule, joint and several; but it cannot be 
laid down as an inflexible rule that in every case of tort) the 
Court is bound to pass a joint decree against the wrong-doers, 
making each jointly and severally liable for the whole amount 
decreed. In cases of combination, like that of Ganesh Sing v. 
Ram Raja (1) where rioters as members of a common 
assembly plundered a house, or Shama Sunkur v. Sreenath (3), 
where trespassers had colluded to keep the true owner out of 
possession of his property, or, Fhoonkee Paurey v. Ajoodhya (2) 
where a tenant-in-common had been excluded by the joint action 
of the defendants from his property which had been divided as 
a spoil amongst them, or Ram Chunder v. Ram Chunder (4), 
where intermediate tenure-holders had combined wrongfully to 
keep an auction-purchaser out of possession, it is just and reason- 
able that the tort-feasors should be held jointly and severally 
liable for the damage sustained by the injured party. In cases, 
however, where there is no combination, and where, as in 
Krishna Mohun v. Kunjo Behari (6) and Mudun Mohun v. Ram 
Das (5), the injury to the plaintiff though wrongful in the sense 
that it is an infraction of his legal rights, has been caused in 
good faith, or in assertion of an imperfect title, the strict rule of 
joint and several liability cannot justly be enforced. The principle 
oflaw which holds all persons concerned in the commission of a 
tort liable therefor, without regard to the part taken therein by 
them, so long as their acts are not separate and independent, is 
far reaching and efficacious; that principle is that persons who 
act in concert or combination to commit the wrong which 
actually results in damage to person or property, must each be 
held liable for the entire damage, no matter what part one may 
take, so long as there is concerted action. As has been well said 
in Place v. Minster (7), “designing men cannot be allowed to 
put forth a supple tool to do their bidding, knowingly take the 


(1) (1869) 12 W. R, 38 P.0.; 8 B, L. R44 P. O. 

(2) (1873) 19 W. R. 218. (6) (1880) 6 O. L, R. 887. 
(3) (1869) 12 W, R, 854. (6) (1881) 9 O. L, R.I. 
(4) (1876) 38 W, B. 228. (7) (1875) 65 N, Y. 89. 
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profits of concocted wrong, remain silent, and go unwhipped of 
justice." In cases, therefore, in which the controling general 
principle, namely, that where acts of several persons by design or 
by conduct tantamount to conspiracy, contribute to-the commis- 
sion of a wrong, they.are jointly liable, is not applicable, the rule 
ofjoint liability also ceases to be applicable. The rule of joint 
liability, therefore, which as appears from the case of Bodreugam 
v. Arcedekne (1) referred to in the judgment of this Court in Fari- 
har v. Bholt (2) was adopted in England as early as the beginning 
of the fourteenth century, and may be regarded as based on sound 
principle when applied to cases of combinations or conspiracies, 
must be applied with some limitations ; otherwise, as pointed out 
by Lord Herschelin Palmer v. Wick (3), it ceases to bea prin- 
ciple of justice or equity or even of public policy. The same 
view was indicated by Best C. J. in Adamson vw. Jarvis (4) and 
by Peacock C, J. in Sreeputty v. Lokaram (8). A similar view 
was taken by this Court in Zarisaran v. Fotindra Mohun (6) 
which was not questioned when thecase was taken before the 
Judicial Committee: Yotindra Mohun v. Guru Prosunno (7). If 
now we apply these principles to the case before us, what is the 
position? The plaintiffs are the purchasers of an estate at a 
sale for arrears of revenue ; the defendants are tenure-holders 
of different grades who held possession of the property under the 
defaulting proprietors ; till the plaintiffs had made their election, 
and indicated to the defendants that they did not -want any 
portion of the rents payable by the actual cultivators to be 
intercepted by the under-tenure-holders, the defendants were 
entitled to remain in occupation and to exercise their rights 
over the property. When the suit for ejectment was commenced, 
the defendants set up in good faith an intermediate tenure which, 
however, was found to be inoperative against the plaintiffs, 
purchasers at a sale for arrears of revenue, as it was not establi- 
shed to have been created before the time of the Permanent 
Settlement. A decree for ejectment was consequently made 
against them, but there is no foundation for any suggestion that 


the defendants had combined or conspired to keep the ‘plaintiffs - 


out of possession. Consequently, they cannot, in justice, be 
made jointly and severally liable for the mesne profits, which 
must be apportioned according to the liability of the various 
(1) ae Y. B. 80 Edw. I 106. tE (1827) 4 Bing. 66, 29 R, R, 508. 
(2) (1907) 6 C. L, J. 888 (890). b) (1867) 7 W. B. 884, 


(3) (1894) A. O. 818. (6) (1900) 5 O, W. N. 893. 
(T) (1904) L. B, 81 T. A, 94, I, L, R, 81 Onlc. 597, i 
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defendants. The question, therefore, arises, what is the prin- 
ciple upon which such apportionment should be made. The 
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ing tothe share of the profits intercepted by each defendant. 
An application of this principle may be illustrated by a concrete 
example. Assume that before the revenue sale, X, the proprie- 
tor of the estate, had under him successively tenure-holders of 
different degrees, A, B, C, the last of whom was the immediate 
landlord of an occupancy raiyat, who paid rent at the rate of 
Rs. 100 per annum. Suppose that C paid rent to B, at the rate 
of Rs. 60 per annum, B paid rent to A at the rate of Rs. 35 per 
annum, and A paid rent to X, at the rate of Rs. 20 per annum, 
It is obvious that if all the intermediate tenures were annulled, 
X would be entitled to receive direct from the occupancy raiyat, 
Rs. 100 per annum out of which sum Rs. 40 was intercepted by 
C, Rs. 25 by B, and the remainder Rs 35 constituted the sum 
received by A, out of which he retained a profit of Rs 15. Tf, 
however, X recovers possession by ejectment of A, B and C, he 
should in justice receive as mesne profits, Rs. 35 from A, Rs. 25 
from B, and Rs. 40 from C. To put the matter in another way, 
each tenure-holder of different degree should be made liable to 
the purchaser ofthe estate, for the amount of profits retained by 
him, which is equivalent to the net amount intercepted by him out 
ofthe sum payable by the occupancy raiyat. We have made no allow- 
ance in the illustration for any reasonable deduction that may 
have to be made on account of collection or other similar charges. 
In order to apply this principle to the case before us, we have 
first to determine under-tenures of the second degree under 
the tenure immediately subordinate to the proprietory interest, 
and we have next to determine the .under-tenures of successive 
degrees under each under-tenure of the second degree. The 
holders of each of these under-tenures must pay to the plaintiffs 
respondents, the net amount of profits made by them out of 
the rents payable by the occupancy raiyats. The result, therefore, 
is that the second ground upon which the decision of the District 
Judge is assailed, must prevail. 

The third ground raises the question of the liability of the 
judgment-debtors other than those that have been released from 
the claim of the decree-holders. It appears that before the suit 
was commenced, the plaintiffs entered into a compromise with 
some of the tenure-holders, and subsequent to the commence- 
ment of the action, on the 11th February and 12th March 1906, 
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they gave up their claims against some other under-tenure- 
holders, ‘upon. payment by them of certain sums as damages. 
Under these circumstances, it has been argued by the learned 
vakil fot the appellants that the release of some of the tort- 
feasors from the claim of the plaintiffs, operates in law asa 
release of every judgment-debtor. In support of this proposi- 
tion, reliance has been placed upon the case of Cock v. Fennor (1), 
where it was ruled that a release granted to one joint tort-feasor, 
or to one joint debtor, operates as a discharge of the other joint 
tort-feasor or other joint debtor, because the cause of action 
which is one and indivisible; having been released, all persons 
otherwise liable thereto, are consequently released. From this 
principle, there has been deduced the rule adopted in Brinsmead 
v. Harrison (2), that a judgment in an action against one of 
several joint tort-feasors, is a bar to an action against the others 
for the same cause, although such judgment remains unsatisfied. 
This result, however, has been attacked on the ground that it is 
based upon technical rules of English jurisprudence, and is not 
consistent with principles of justice, equity and good conscience, 
and in Lovejoy v. Murray (3) and Zu re Atlas (4), the Supreme 
Court of the United States unanimously held, upon an elaborate 
review of all the authorities, that a judgment against one joint 
tort-feasor does not by itself bar a recoyery against the others, 
but satisfaction of such a judgment is a bar. In England also, 
the tendency has been to restrict the operation of the rule by 
a refined distinction between a release and a covenant not to 
sue. Jhus in Duck v. Mayeu (5), it was ruled that a covenant 


.not tosue one of two joint tort-feasors, does not operate as a 


release of the other from liability. We are, therefore, not 
prepared to adopt without any limitation the principle of the 


.Common Law that the release of one joint wrong-doer operates 


asa release of all. On the other hand, we are of opinion that 


.the more reasonable and logical rule is that a release of one 


without any intention to release the other joint tort-feasors, but 


. only as a partial satisfaction, discharges the others only fro tanto. 


Snow v. Chandler (6), Seither v. Philadelphia (7). No doubt, it 
may be contended with some show of reason that the act of the 
injured party should be taken most strongly against himself, and 


(1) (1615) Hobart 66. (8) (18651 8 Wallace 1. 
(3) (1872) L. R 7 O. P. 647, (4) (1878) 98 U. 8, 802. 
(5) (1892) 2 Q. B. 511. 
(6) (1839) 10 N H., 92. 34 Am. Deo. 140. 
(7) (1889) 125 Pa, 897, 11 Am. Bt. Rep, 906. 
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that if he releases one joint wrong-doer, it furnishes strong if 
not conclusive evidence that he has been satisfied for the wrong ; 
this theory, indeed, is the foundation of the rule, which is of 
ancient origin, that an absolute release of one joint tort-feasor 
operates as a discharge of all. If, however, the release cannot 
be considered to be of such import as to be in full satisfaction, 
the rule ought not to be held applicable. The view we take is 
supported by the decision in Sugurnath Singh v. Ahmedhoolah (1). 
The third ground taken on behalf of the appellants cannot 


consequently be supported. We may add that as we have held 


on the second ground that the liability in the present case is not 
joint and several, it would, in this view be unnecessary to consider 
whether the release of one joint tort-feasors operates as a release 
of all, because admittedly that doctrine can apply, if anywhere, 
only in cases of joint liability. 

The fourth ground taken on behalf of the appellants is to 
the effect that as the plaintiffs have released some of the wrong- 
doers from liability, their claim against the others have been split 
up by their own conduct, and that consequently a joint decree 
ought not to be passed against all the defendants. This conten- 
tion is obviously well-founded, and is supported by the case of 
Bisesswar Tewari v. Kailash Bani (2). It is not necessary, 
however, to deal with this point further, as we have already held 
upon the second ground that the decree . ought to specify 
separately the extent of liability of each under-tenure-holder. 

The result, therefore, is that these appeals must be allowed, 
the orders of the Courts below set aside, and the cases remanded 
to the Court of first instance, to be dealt with on the lines 
indicated in this judgment. The Court will be at liberty to take 
such further evidence as may be needed to elucidate any of the 
questions which require investigation. There will be no order 
as to costs. 


A. T. M. Appeals allowed ; cases remanded. 


(1) (1867) 8 W. R. 182. (2) (1868) 2 Hay. 299. 
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Before Sty Lawrence Yenkins, Kt. K. C. 1. Ea Chief Fustice 
and Mr. S'ustice Doss. 


MABULLA SARDAR AND OTHERS 
v. 
RANI HEMANGINI DEBI AND OTHERS.“ 
Civil Procedure Code (Aot V of 1908), 0, 23, r. 1—Suit, withdrawal of — With- 
drawal, permissible under what circumstances. 


In O. 23, r. 1, of the Civil Procedure Code, olause (5) of sub-rule 2 must 
be read with olause (a) and subject: to the limitations clause (a) suggests. A 
Oourt of Appeal therefore is not competent to permit a suit to be withdrawn 
when such suit has failed in the Original Court for want of evidence, 


Kharda Co. v. Durga Charan (1) applied. 


Applieation by Defendant for setting aside an order of 
withdrawal of a suit. 
Suit under section 157 of the Bengal Tenancy Act. 


Babu Gunada Charan Sen for the Petitioner. 

Babu Priya Sankar Majumdar for the Opposite Party. 

The facts appear sufficiently from the judgment which was 
delivered by 


Jenkins C. J.—This is a Rule calling on the opposite party 
to show cause why the order of the Subordinate Judge, dated 
the 26th of July 1909, should not be set aside. That order 
purported to be made under Order XXIII, Rule I, of the Civil 
Procedure Code, the Court granting the plaintiff permission to 
withdraw from the suit with liberty to institute a fresh suit on 
certain terms indicated in the order, This was an order passed 
by the Court in appeal after the plaintiff's suit had been dismissed, 
and from the petition which has been placed before us it appears 
that that suit had been dismissed on the ground that there was 
no evidence on several matters, The decision in harda Co. 
v. Durga Charan (1), shows that clause (4) of sub-rule (2) must 
be read in connection with clause (a) and with the limitations 
clause (a) suggests, and so reading it, it is clear that it is not 


* Civil Rule No. $982 of 1908, against an order of Babn J. N 
dinate Judge, Rajshahi, dated the 26th July 1909. aon J, N. Basn, Subor- 


(1) (1909) 11 C. L J. 45. 
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within the jurisdiction of a Court of appeal to grant the permis- 
sion on the terms which have been approved by the Court in 
this case. In my opinion, this Rule should be made absolute. 
The result will be that the order must be set aside, and the 
appeal must proceed. 
The petitioner is-entitled to his costs, hearing fee two gold 


mohurs. 
Rule made absolute. 


Before Mr. Justice Mookerjee and Mr. Fustice Carnduf. 
HARI CHARAN SIRCAR AND OTHERS 


Y 


DISTRICT JUDGE OF DACCA.* 


Segal Practitioners Act (XV IIT of 1879), Beo. 86—Tout—Procedure— Misjoinder 
—Hultifariousness—High Court, powers of — Revision, nature of jurisdiction in. 


It cannot be affirmed as an inflexible rule of law that an enquiry under 
section 36 of the Legal Practitioners Act cannot comprehend within its scope 
the oase of more than one person alleged to be a tout. 

An enquiry under section 86 of the Legal Practitioners Act is neither a 
suit under the Civil Procedure Code nor a prosecution under the Criminal 
Procedure Oode. The objection of misjoinder or multifariousness does not, 
therefore, apply, unless it is proved that the petitioner has been prejudiced by 
the procedure adopted at the enquiry. 

An objection on the ground of misjoinder may be waived, and if not taken 
in the Original Court, will not be entertained on appeal or revision, unless the 
merits of the ease or the jurisdiction of the Court have been affected. 

The revisional jurisdiction under which the High Court oan interfere with 
an order under section 36 of the Legal Practitioners Act is of a very special 
nature, and cannot be invoked except in furtherance of justice. 


Application by a tout. 

Proceedings under section 36 of the Legal Practitioners Act. 

The facts and arguments sufficiently appear from the 
judgment. 

Dr. Sarat Chandra Bysak for the Petitioner. 

Mr. Orr, Babus Ram Charan Mitter and Sris Chandra 
Chowdhury for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.— We are invited in this Rule to discharge an 
order made under section 36 of the Legal Practitioners Act, 1879, 
as amended by the Legal Practitioners Act, 1896, by which the 
name of the petitioner has been included in a list of touts. The 
proceedings in the Court below have been attacked on the 


* Oivil Rulea Nos, 4574 to 4581 of 1909 against an order of Mr, W. 8, Coutts, 
District Judge, Dacca, dated the 25th September 1909; : 
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ground of multifariousness under the following circumstances. 
The District Judge of Dacca, on the 31st July; 1909, drew up a 
proceeding under the section, in which he recorded that he had 
reason to believe that the persons named in the list habitually 
acted as touts, and he called upon them to show cause why they 
should not be proclaimed as touts. A separate notice was served 
upon each of these persons. On the 27th August, the petitioner 
filed a written statement and showed cause. On that very date, 
written statements were filed on behalf of most of the other 
persons who had been called upon to show cause. On the ard 
September, the District Judge directed that each of the objec- 
tion cases was to be numbered and treated separately, and 
summonses were ordered to be issued on the witnesses named 


by the different persons. On the 17th September, the cases: 


were taken up for hearing. The pleaders and the mukhtars, 
who had appeared to give evidence in support of the allegation 


that the persons called upon to show cause were habitual touts, 


prayed that their evidence might be regarded as applicable to all 
the cases, so that they might be saved from the harassment of 
separate examination and cross-examipation in the different 
proceedings. The District Judge acceded to this request. No 
objection was made to the procedure adopted, by the persons 
who had been called upon to show cause. After the conclusion of 
the examination of the witnesses who appeared in support of 
the enquiry directed by the District Judge, the witnesses on 
behalf of the opposite parties were examined separately. The 
Judge took time to consider the matter, and on the 25th Sep- 
tember 1909, delivered his judgment in which he dealt with 
the case of each person separately, examining in detail the 
evidence for and against him. The result was that he directed 
the names of several persons to be included in the list of touts 
published under the section. On behalf of one of these, Hari 
Charan Dey, the proceedings before the District Judge have 


now been assailed on the ground that they were multifarious and - 


conducted in a manner unknown to legal procedure. It has 
further been contended that an order made under these circum- 
stances ought to be deemed as made without jurisdiction and 
discharged on that ground. In support of this proposition, 
reliance has been placed upon the cases of Smurthwatte v. 


‘Hannay (1), Subrahmanta Ayyar v. King Emperor (2), Sadler v. 


G. W. Ry. Co. (3), and Gower v. Couldnidge (4). It has been argued, 


(1) (1894) A. 0. 494. (3) (1805) 2 Q. B. 688, (1806) A. O. 450 
(2) (1901) L L. R. 25 Mad. 61, — (4)(1898) 1 Q. B. 848. 


A 
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on the other hand, by the learned Deputy Legal Remembrancer 
who has appeared to support the order of the District Judge, 
that the cases relied upon have no application; that the pro- 
cedure was perfectly regular, and that in any view, as no objec- 
tion was taken in the Court below to the mode in which the 
enquiry was conducted, the objection, which is of an entirely 
technical character, ought not to be allowed to prevail, especially 
as there is no reason to suppose that the petitioner has, in any 
way, been prejudiced. The question raised is one of some 
novelty and apparently of first impression, and the validity of 
the objection must be determined with reference to the provi- 
sions of section 36 of the Legal Practitioners Act. 

The section provides—we quote so much only of the section 
as applies to the case before us—that every District Judge, as 
regards his own Court and the Courts subordinate to him, may 
frame and publish lists of persons, proved to his satisfaction, by 
evidence of general repute or otherwise, habitually to act as 
touts, and may, from time to time, alter and amend such lists. 
Sub-section (2) then lays down that the name of no person shall be 
included in any such list, until he shall have had an opportunity 
of showing cause against such inclusion. It is manifest, there- 
fore, that three elements are essential for the validity of the 
proceedings. In the first place, the enquiry must be held by 
the District Judge, and with reference to this point, it has been 
ruled that the power of enquiry or of obtaining evidence cannot 
be delegated to asubordinate Court or Officer. Ju the matter 
of Madhu FPershad (1), Ju re Prasanna Kumar (2) and Jn re 
Chandi Charan (3). Inthe second place, the decision must be 
based upon legal evidence, so that, as was ruled in the case of 
In re Stddeshwar Boral (4), it isnot competent to a District 
Judge to act upon an unverified report from the Secretary of a 
Bar Association, though, as pointed out by the Madras High 
Court in Babu Sahib v. The District Fudge of Madura (5), 
the Court may act upon affidavits and need not necessarily 
hear oral evidence. In the third place, no order is to be made 
to the prejudice of any person until he has been afforded 
an opportunity to show cause against the inclusion of his 
name in the list, so that, as observed in the case of Ju re 


(1) (1901) GO. W. N. 289. (3) (1908) 12 C. W. N. 812, 
(2) (1897) 12 O. W. N. 843. (4 (1899) 4 C, W. N. 36, 
(5) (1903) I. L. K, 26 Mad, 596. 
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Omar Bahadur (1), the Court should permit such person to give 
evidence in rebuttal of the case made . against him. If these 
elements are established, itis difficult to appreciate how the 
legality of the order can be challenged. It has been strenuously 
argued, however, on behalf of the petitioner, that although no 
procedure is prescribed by section 36 for the conduct of the 
enquiry, yet, upon general principles, an enquiry which includes 
in its scope the case of more than one person, is open to the 
objection of multifariousness, and is on that ground alone illegal. 
The argument in substance is that an enquiry under section 36 
must be confined to the case of one person, and one person 
alone. The learned vakil for the petitioner has conceded that 
there is no authority which directly Supports this proposition ; 
that as a matter of practice enquiries under section 36 have been 
conducted against several persons simultaneously ; and that in 
the cases to be found in our reports, though the legality of orders 
under section 36 has been questioned on various grounds, no 
objection has apparently ever been taken on the ground of 
multifariousness. The learned vakil for the petitioner has, 
however, suggested that although the objection now taken has 
never suggested itself to the profession before, it may, neverthe- 
less, be well-founded, and he has pressed us to consider the matter 
as one of principle. 

Now, in the first place, it is quite clear that an enquiry under 
section 36 does not partake of the nature of a suit under the 
Civil Procedure Code or of a prosecution under the Criminal 
Procedure Code. The cases, therefore, upon which reliance has 
been placed, are of no assistance to the petitioner. For instance, 
the case of Subrahmania Ayyar v. King Emferor (2) merely 
rules that a criminal trial, held in contravention of the express 
provisions"of the Criminal Procedure Code as to the joinder of 
charges, must be treated as illegal, because conducted in a 
manner prohibited by the Code. In the same way, the case of 
Smurthwatte v. Hannay (3) merely rules, that if in a civil case, 
causes of action are joined in a manner unwarrantable by any 
enactment or rule, such joinder is more than an irregularity, 
because ‘‘it is the constitution of a suit in a way not authorised 
by law and the rules applicable to procedure." These decisions, 
obviously, have no direct bearing upon the question raised 
before us. It has been suggested, however, that although the 


(1) (1896) 16 All. W, N. 107. — (3) (1901) I. L. R, 25 Mad, 61. 
(8) (1894) A. 0, 494. 


Va. 
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proceeding under section 36 of the Act of 1879, may not be a suit 
within the meaning of the Civil Procedure Code or a prosecution 
within the meaning of the Criminal Procedure Code, yet it is in 
the nature of a miscellaneous proceeding, so that, under section 
141 of the Civil Procedure Code of 1908, the procedure provi- 
ded in regard to suits, must be followed in so far as it can be 
made applicable. Butthis provision is clearly not conclusive, 
because, even if it is assumed that an enquiry under section 36 
of the Legal Practitioners Act, is a miscellaneous proceeding 
within the meaning of section 141 of the Civil Procedure Code, 
all that is laid down is that the procedure is to be identical with 
that followed in suits, 12 so far as tt can be made applicable. 
Now there is obviously a fundamental distinction between the 
enforcement by a plaintiff of his claim against one or more 
defendants and a determination by a Court of Justice that a 
certain individual is an undesirable person who ought not to be 
admitted into the precincts of the Court. The Court, in this 
matter, exercises its disciplinary powers, and takes suitable action 
to exclude from the precincts of the Court people who, instead 
of earning an honest livelihood by legitimate means, conduct 
themselves in such a manner as to obstruct justice and destroy 
the purity of its administration. It would obviously be inappro- 
priate to apply to an enquiry conducted for such a purpose any 
inelastic rule of procedure applicable to civil suits or criminal 
prosecutions. But, if any similar rules are sought to be made 
applicable, we must look to the reasons upon which the rules 
are based, and apply them in so far as those reasons justify their 
application. Now, what is the reasun upon which the objection 
of multifariousness is based ? It is not necessary to review the 
authorities on the subject, because an examination of them will 
show that it is utterly impracticable to frame any comprehensive 
formula by which we may determine, with unerring certainty, 
whether an objection on the ground of misjoinder or multi- 
fariousness is well taken in a particular case. But the principle 
deducible from the decisions is, that the propriety of the frame 
of a suit or other proceeding, must be decided with due regard 
to considerations of general convenience and the important 
object of advancing the administration of justice, by avoiding, 
on the one hand, the multiplicity of unnecessary litigation, and 
on the other hand, an imposition of needless and oppressive 
expenses upon suitors. As was observed by Lord Chancellor 
Cottenham in Campbell v. Mackay (1), it is utterly impossible to 
(1) (1886) 1 My and Or. 603, 
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OrviL, lay down any rule applicable universally as to. what constitutes 


1910. multifariousness as an abstract proposition, and the Court must 
M decide what is convenient in the particular cir t f th 
Hari Obaran Sircar particular circumstances oi the 


t. case, rather than 
Distztot Judge of A r attempt to ay on any absolute pO On 
Dacca. the one hand, a party may be prejudiced, if the case against him 
Mookerjes, z is Jomeg WIES case against another, when the two cases are 
— so entirely distinct and independent of each other, that the 


proofs applicable to each, are liable to be confounded with each 
other, and delay may be occasioned respecting matters ripe for 
hearing, by waiting for proofs as to some other matter not ready 
for hearing. On the other hand, the enquiry may be needlessly 
prolonged, and the same witnesses examined and cross-examined 
repeatedly, because the case against each person is conducted 
separately. The essence of the matter is to determine, when 
the objection of multifariousness is interposed, whether the 
Court can accord full and substantial relief to all parties in 
interest, without embarrassing the chances for defence. To put 
the matter in another way, in dealing with this objection, the 
Court must look particularly to convenience in the administra- 
tion of justice, and if this is accomplished by the mode of proce- 
dure adopted, the objection of multifariousness will not lie, 
unless, the course pursued is so injurious to one party as to make 
it inequitable to accomplish the general convenience at his 
expense. The first question to be determined is, is the procedure 
proposed likely to reach the end aimed at, ina convenient way 
for all concerned ? If the mode adopted does accomplish the end 
of convenience, the next question that arises js, 1s any one hurt 
by it, or so injured as to make t unjust for the proceeding to 
be maintained in that form? If there is no such injury or pre- 
judice, no valid exception can be taken to the procedure. The 
rule is substantially one of convenience, and it is to be applied 
or withbeld according as the parties would be best accommo- 
dated. The position, therefore, reduces itself to this. Section 36 
of the Legal Practitioners Act creates a special jurisdiction, but 
does not define the details of the mode in which that jurisdiction 
is to be exercised. What course is the Court to pursue? The 
obvious answer is, that the course to be adopted should be such 
as would do substantial justice to the parties brought before the 
Court. It is, therefore, impossible to lay down an inflexible rule, 
as we have been invited by the learned vakil for the petitioner 
to do, that an enquiry under section 36 can not include within 
Íts scope the case of more than one person. On the other hand, 
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it is quite conceivable, that if an enquiry is simultaneously con- 
ducted as to numerous parties who are alleged to work in 
different Courts subordinate to the same District Judge, the 
parties may be substantially prejudiced. For instance, it would 
be prima facie unreasonable to include within the scope of one 
enquiry the cases of persons who frequent different subordinate 
Courts as touts, and against whom entirely distinct sets of 
witnesses have to be examined. In the case before us, however, 
the persons against whom proceedings were taken, were all 
aleged to work as touts in the civil and criminal Courts at 
Dacca ; and almost all the pleaders and mukhtears examined as 
witnesses, spoke of the business of several of these persons as 
procuring legal work for remuneration. Under such circums- 
tances, it would have involved needless repetition, if each witness 
had given his deposition separately against each person. It was 
sufficient protection to the alleged touts that each was afforded 
a separate opportunity to cross-examine the witnesses, We are 
unable to hold, therefore, that the proceedings are open to 
objection on the ground that they were illegal because multi- 
farious. 

It is worthy of note that there is another answer, equally 
conclusive, to the validity of the argument on behalf of the 
petitioner. Even if it be conceded for a moment that the pro- 
ceedings are open to objection on the ground of multifariousness, 
as the objection was not taken in the Court of first instance, it 
will not be entertained by a Court of appeal or of revision. As 
stated in Story on Equity Pleadings, section 280, the ground on 
which the doctrine of multifariousness rests, is the inconvenience 
of mixing up in one proceeding, several distinct matters having 
no necessary connection with each other, thus embarrassing the 
Court as well as the defendants ; such objection must obviously 
be taken at the earliest possible stage of the proceedings. To 
allow the objection at the appellate stage or in revision, instead 
of being productive of convenience, would be productive of 
inconvenience, expense, and delay, for the same question that has 
been decided, would have to be re-litigated upon the same allega- 
tions and evidence. The objection, therefore, when not taken 
in time must be deemed to have been abandoned or waived, but 
the position may be different, if the Court is satisfied that there 
has been failure of justice. On these grounds, it was ruled by 
this Court in the case of Sarala Sundari v. Sarada Prosad (1) 


(1) (1904) 2 C, L. J, 602, 
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that section 578 of the Civil Procedure Code of 1882, would cure 
an error of misjoinder of causes of action, anless such error 
had either affected the merits of the case or the jurisdiction of 
the Court. The same view has been subsequently affirmed by 
their Lordships of the Judicial Committee in Lala Rup Narain 
v. Gopal Devi (1). On this ground also, the objection urged on 
behalf of the petitioner, must be overruled as of an entirely 
technical and unsubstantial character. 

We may further add that the revisional jurisdiction which 
we are invited to exercise is, as pointed out in the cases of Jn re 
Stddeshwar Boral (2), In re Madho Ram(3)and In re Kedar 
Nath (4), of an exceptional character, and cannot’ be invoked 
except in furtherance of justice. No doubt, as observed in the 
cases of Butakhan v. Emperor (5) and Man Sing v. Emperor (6), 
an order declaring a person to be a tout, is one which very 
seriously affects his character and prospects, and it is consequently 
competent to this Court to scrutinize an order of this descrip- 
tion, with the object of satisfying itself that there has been a 
compliance with the provisions of the law, and that the person 
affected has been given full opportunity of meeting the charge 
brought against him. But when the proceedings have been 
regularly conducted and the order is manifestly justified by the 


` evidence, this Court would as a rule decline to interfere with it 


on any technical ground. In the case before us, we are satisfied 
that the propriety of the order against the petitioner cannot be 
sucessfully questioned on the merits. 

The result, therefore, is that this Rule must be discharged. 

l RULES 4575-4581 OF 1909. 

It is conceded that the principle of our decision in Rule 4574 
of 1909 is applicable to these cases. These Rules, therefore, 
must also be discharged. 


B. M. Rules discharged. 
(1) (1908) 10 C, L. J. 58 (78). (4) (1908) I. L. R. 31 All. 59. 
(2) (1899) 4 0. W. N. 86. (5) (1909) P. L. R. 120. 
(8) (1899) I. L. R. 21 All. 181. (6) (1909) P. L. R. 115. 
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Before Mr. Fustice Ghose and Mr. Fustice Harington. 
PHUL CHAND LAL AND ANOTHER 


v. 
KISHMISH KOER.* 
Succession Property Protection Act (XIX of 1841), Preamble and section 3—- 
Enquiry, soope of — Interpretation of statute. 


The preamble of Act XIX of 1841 must be read by the light of seotion 5 
and the following sections of the Act. Seotion 8 contemplates an enquiry 
upon two points, first, whether the opposite party has lawful title, and secondly, 
whether the applicant is really entitled, whether his application is bona fide, 
and whether he is likely to be materially prejudiced if left to a regular suit. 

Where an order under the Aot has been made but the procedure has not 
been followed, it is competent to the High Court to interfere, 


Application by the Defendant. 


The facts appear sufficiently from the judgment. 

Mr. Gregory and Babus Karuna Sindhu Mukerjee and Khetter 
Mohan Sen for the Petitioner. 

Mr. F. T. Woodroffe ( Advocate- General), Dr. Rash Behary 
Ghosh, Babus Saroda Charan Mitra and Akhoy Kumar Banerjee 
for the Opposite Party. 


The judgment of the Court was delivered by 


Ghose J.—The subject-matter of this Rule is an order made 
by the District Judge of Patna purporting to be an order under Act 
XIX of 1841. By this order, the District Judge declined to 
take any action upon the petition presented to him by the 
petitioners under the said Act, upon the ground that the claim 
of right made by the opposite party Mussammat Kishmish Koer, 
seemed to him to be bonafide. 

The facts which itis necessary to mention in this connec- 
tion are shortly these : The estate belonged to one Kunt Das. 
He died leaving a widow Massammat Mandil Koer. This lady 
adopted one Jaggarnath Das. After this adoption, the peti- 
tioner before us brought a suit for a declaratory relief upon the 
ground that they were the next takers of the inheritance after 
the death of the widow Mundil Koer and that the adoption made 
by her wasillegal. Juggarnath Das died during the pendency 
of the suit and was substituted in his place by his widow Mussam- 
mat Kishmish Koer. His suit seems to have been decreed both 
by the Zillah Court and by the High Court in appeal ; Mands/ 


* Civil Rule No. 1448 of 1900. against the order of Mr. G, W. Place, District 
Judge of Patna, dated 5th June 1900 in Mis. Case No, 21 of 1900.  - 
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ELVIS Koer v. Phul Chand (1), it being held, as we are informed, 

1900. tbat the adoption was not legal or authorized, and that the 
Phul Chand Lal Petitioners were the reversionary heirs to the estate left by Kunt 
Das. The decree of the High Court affirming that of the 
Zillah Court has however, been appealed against to the Privy 
Council; and the matter is now pending before the Judicial 
Committee (2. In the meantime Mussamat Mandil Koer, 
the widow of Kunt Das, died onthe 29th May of the present 
year. Thereupon,a petition was presented by the reversionary 
heirs, the petitioners before this Court, under Act XIX of 1841, 
in which they stated the previous history of the litigation, with 
this exception however, that the matter of the appeal to the 
Privy Council was not mentioned, and also that Mussammat 
Mandil Koer had died leaving properties both movable and 
immovable, and a large amount of cash, and that 'Mussammat 
Kishmish Koer, the widow of Juggarnath Das with the help 
of ber father, Lal Baboo was trying to remove the movable 
properties left by Kunt Das and his widow Mussammat Mandil 
Koer, and praying that an inventory might be made, and that 
the Nazir of the Court directed to take temporary charge of the 
properties belonging tothe estate. This application was made 
on the 2nd June. On the same date, the learned District Judge, 
after reciting what the nature of the application was, made the 
following order :—'* Put up on Monday for arguments.” On the 
4th June, which was Monday, an affidavit was put in on behalf 
of the petitioners and on the same date it would appear, that a 
vakalutnama was presented on behalf of tbe widow of Juggarnath 
Das, Kishmish Koer. Later on, on the same date, argument 
was heard and order reserved ; and on the sth June the District 
Judge made the following order :—“ After hearing the arguments 
of the parties, Ido not think this is a case partaking action under 
Act XIX of 1841. The preamble of the act shows that it is to be 
used only when pretended claims of right by gift or succession 
are put forward. In this case the claim of right made by the 
opposite party Mussammat Kishmish, seems Jbonafide. The 
parties may therefore be left to the ordinary remedies in the 
Civil Court." 

It is against this order that an application was made to us, 
and upon which application the Rule was issued, calling upon 
the opposite party Mussammat Kishmish Koer to show cause 
why the said order of the District Judge should not be set aside, 


E 
Kishmish Ker. 
Glune, J. 





(1) (1897) 20. W. N. 184. (2) Appeal dismissed, July 1904— Rep. 
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and he directed to investigate the matter as provide by Act XIX 
of 1841. 

It wil be observed that section 3 of the act contemplates 
some enquiry being made by the District Judge as to the case 
set up by a petitioner, and he has to satisfy himself upon two 
points frst, that the opposite party has no lawful title ; and 
secondly, that the applicant is really entitled and is likely 
to be materially prejudiced if left to the ordinary remedy of a 
regular suit, and that the application is made bonafide. It does 
not appear that the learned District Judge made the enquiries 
as contemplated by section 3. It does not appear that the 
opposite party was called upon to show cause, nor was the case 
of the opposite party properly laid before him, though it does 
appear from the proceedings that the learned Judge had before 
him a certain pleader who appeared on behalf of the opposite 
party. Itis perhaps upon hearing this pleader that the learned 
Judge thought that the claim made by Mussammat Kishmish 
Koer was donafide. It seems to us, however, that this is not a 
sufficient finding in order to entitle the District Judge to say 
that no action should be taken under the provisions of Act XIX 
of 1841. As already pointed out, the District Judge had to be satis- 
fied that the opposite party had “no lawful title." We need hard- 
ly say that the title put forward by a party may be bonafide, yet 
he may not have a lawful title to the particular property claimed. 
No doubt, as the learned Judge points out in his order the 
preamble of the act speaks about pretended claims of right by 
gift or succession, and that it is in the case of such claims that 
action should be taken under Act XIX of 1841; but the words 
in the preamble must be read by the light of section 3, and the 
following sections of the Act. Section 3 speaks of à person 
having no lawful title; and what we think the learned Judge 
had to enquire and satisfy himself about, was whether the oppo- 
site party had no lawful title to the property for the protection 
of which application was made to him, and also as to the title of 
petitioners, and whether, if no action be taken under Act XIX 
of 1841, it would materially prejudice them ; and also whether 
their application was bonafide. We think that the learned 
judge has not followed the procedure which is indicated by Act 
XIX of 1841, and the conclusion he has arrived at, does not 
satisfy the requirements of the Act ; and that in the exercise of 
the jurisdiction vested in him by the act, he has acted illegally 
and with material irregularity. a 
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For these reasons we think his order, as it stands, cannot be 
supported, and that it should therefore be set aside, and the 
matter remitted to him for a proper investigation under Act 
XIX of 1841. 

The record will be sent back to the lower Court without 
delay. 


Aule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice Mookerjee and MF. Fustice Carnduf. 
MOHADEB AON 


V. 


CHAIRMAN HOWRAH MUNICIPALITY.* 


Bengal Municipal Act (III B. C. of 1884), S30. 85— Arable land— Assessment — 
Cowrt wher can over-ride plain language of statute— Proviso, use of. 


A parcel of arable land, occupied as such, isa holding and liable to be 
rated under the Bengal Municipal Act, 1884, 

In order to justify a Court in over-riding the plain language of a statute 
by reference to its spirit and general tenor, the argument must be cogent 
and convincing, 

A proviso may be used as a guide in the selection of ono or other of two 
possible constructions of the words to be found inan enactment where there 
is doubt as to its scope or as to the proper view to be taken of it, | 

West Derby Union v. Metropolitan Life Assurance Society (1) followed. 


Appeal by the Plaintiff. 
Suit for a declaration that certain land. within the limit of 


‘the Howrah Municipality was exempt from assessment, for 


injunction restraining the Municipal Commissioners from levying 
upon it the tax and for recovery of amount actually realised. 
The facts of the case and argument appear sufficiently from 
the judgment. 
Dr. Rash Behary Ghose and Babu Harendra Narain Mitter 


for the Appellant. 


Babus Mahendra Nath Roy and Krishna Prosad Sarbadht- 
kary for the Respondent. 


C. A. V. 


* Appeal from Appellate Decree No. 2828 of 1907, against the decree of 
Babu Sripati Chatterji, Subordinate Judge of Hooghly, dated the 17th June 


: 1907, affirming that of Babu Debendra Nath Bagchi, Munsiff of Howrah, dated 


the 7th November 1906. 
(1) L. B, (1896) A, O. 647. 


Vor. XI.) HIGH COURT. 


The judgment of the Court was delivered by 

Carnduff J.—The question raised by this second appeal is 
one of considerable importance, namely, whether arable lands 
are liable to be rated under the Bengal Municipal Act, 1884. The 
original suit was brought for a declaration that certain land 
within the limits of the Howrah Municipality, of which the 
plaintiff was in possession as a cultivator for the purpose of 
growing betel, was exempt from assessment under section 85 of 
the Act, for an injunction restraining the Municipal Commis- 
sioners of Howrah, through their Chairman, the defendant, from 
levying upon it the tax imposed on “ holdings" thereunder, and 
for the recovery, after refund, of the amount actually realised 
from the plaintiff in respect of the said tax and costs. The 
Court of first instance and the lower appellate Court have con- 
curred in dismissing the suit, and the plaintiff has now appealed 
to this Court. | 

That section 85 of the Act provides, in clear and unambigu- 


ous language, for the imposition of a tax upon all '' holdings,” or, 


in the alternative of a tax upon all persons occupying “ holdings" 
in a municipal area, cannot, of course, be gainsaid ; and the 
question before us thus resolves itself into one as to whether or 
not a parcel of arable land, occupied as such, is a “ holding" 
within the purview of the enactment. By section 6, clause (3), 
of the Act the expression * holding” is defined as meaning land 
held under one title or agreement and surrounded by one set of 
boundaries, while “land” is made by clause (5) of the same 
section, to include things attached to the earth; so that it is 
equally undisputable that the word “ holding " is, in itself, wide 
enough to cover arable land. 

Section 98 exempts from assessment holdings used exclu- 
sively as places of public worship or as public burial or burning 
grounds, and, since it was amended by section 36 of the Bengal 
Municipal (Amendment) Act, 1894, further provides for the 
special exemption of any holding used for purposes of public 
charity ; while section 87, likewise since 1894, similarly relieves 
persons from assessment only in respect of their occupation of 
places used for public worship, burial or cremation. Obviously, 
neither of these express exemptions can be appealed to in this case. 

But the contention put forward on behalf of the appellant 
by Dr. Rash Behary Ghose and supported by arguments, which 
the learned vakil has, frankly adopted from two opinions given 
jn 1884 and in 1890 by the then Advocate-General, Sir Charles 
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Paul, is that, if the enactment be read, as it ought doubtless to 
be read, as a whole, it becomes manifest thát the Legislature 
contemplated municipal taxation only in respect of some sort 
of habitation and residence, and that, therefore, purely agricul- 


.tural holdings are beside the scope of the Act. Section 8, it is 


pointed out, makes a town or a village the nucleus of a munici- 
pality, and indicates that the intention was to deal with only 
inhabited and residential areas, and section 9 advances the con- 
tention by providing that not less than three-fourths of the 
population of an area included within the limits of an already 
constituted municipality shall be "chiefly employed in pursuits 
other than agriculture." Section 103 is then referred to, and 
this provision, it is urged, requires the rating list to contain 
particulars as to the name of the street or road in which each 
holding is situated, whereas arable lands can seldom, if ever, be 
so described. Section rro provides for remission or refund in 
respect of any holding which has been vacant for sixty or more 


consecutive days, and it is next contended that the word 


' vacant" is hardly applicable to culturable plots of land. And, 
finally, it is argued that the benefits to be derived from taxation 
under the Act—such as lighting, sanitation and water supply— 


are on the face of them, meant for persons occupying houses, 


and can be of no value to cultivators as such. 

Now,in order to justify a Court in over-riding the plain 
language of a Statute by reference to its spirit and general 
tenor, the argument must be cogent and convincing ; but here 
we are by no means impressed by the reasoning of the learned 
vakil for the appellant. As regards sections 8 and 9 of the Act, 
suffice it to say that the proviso to the latter, which is most 
relied upon, does not exclude agriculturists altogether. As 
for section 103, the provision is purely ancillary and incidental, 
and it would, in our opinion, be absurd to allow the bare allusion 
init to streets or roads to have any effect upon the general 
scope of the enactment. Moreover, there is nothing to prevent 
parcel of arable land from lying alongside (and, so to speak, in) 
a road, and, even if it were not actually so situated, there would, 
so far as we can see nothing incongruous in describing it ina 
municipal register as being “in the road" to which access from 
it is available. And, indeed, we have it in this case from the 
judgment by the first Court that "everything was done in 
conformity with the provisions of section 103 ;” whence it follows 
that the appellant’s land has been, and presumably must be 
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capable of being properly described in the manner indicated. 
Then, with respect to section IIO, we are not prepared to 
concede that it is inapplicable, but should rather hesitate to hold 
that the benefit of the provision could not be claimed if a piece 
of arable land assessed with the tax in a municipality were to 
‘lie uncultivated, tenantless and unproductive of rent for the 
statutory period. And a reference to section 69, which declares 
the purposes to which a municipal fund, whether derived from 
taxation or otherwise available, may be applied, is, we think, 
enough to refute the argument that—to take the case of the 
appellant before us—a person growing betel within a municipal 
area obtains, and can obtain, no benefit from the conveniences 
and advantages provided therein at the expense of the ratepayers. 
On the other hand, the legislation of 1884 indicates unmis- 
takably that the exclusion of agricultural lands, originally secured 
by express enactment in the case of assessment on persons 
occupying holdings, was intended to cease ; and there remain 
certain provisions in the Act, as it now stands, which show that, 
in the case of taxation upon holdings also, exemption in respect 
of arable lands was not contemplated. Before the law was 
altered and as it was when the late Advocate-Gemeral advised 
on the point, the section—see section 79 of the old Bengal 
Municipal Act of 1866 and section 87 of the existing Act as it 
was passed in 1884—expressly enacted that the rate on the 
value of holdings should not be assessed or levied on any person 
in respect of the occupation of arable lands or of buildings used 
for public worship or as public burial or burning grounds; but 
the words italicised were repealed by the amending Act of 1894 
already cited, and this deliberate omission obviously cannot be 
ignored. Next, section 96 requires a7 holdings to be valued, 
and sections 87(g) and 103(A) clearly indicates that the valuation 
lists should include every holding and every person occupying 
a holding, whether exempt from taxation or not. Then exemp- 
tions, which do not in terms cover arable lands or the persons 
occupying such lands are provided for by sections 87 and 98, 
and section 106 contains a special provision for relief in cases of 
excessive hardship. Further, section 86, clause (4), relates to 
the imposition of a'water-rate on all “holdings” according as 
“the houses and lands" concerned are situated in streets supplied 
with water or in streets not so supplied, and clause (b) of the first 
proviso to section 279 directs that no such water-rate shall be levied 
upon “any land used exclusively for purposes of agriculture." 
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—— 
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e 
Orvir, Clause (2) of section 86 likewise renders leviable a lighting-rate on 
1910, the annual value of holdings generally, but the complementary 
Mohadeb section 308 contains no exempting proviso similar to that to be 
E MA found in section 279. No doubt, to the presence or absence of 
Ohairman of the ; i : 
' Howrah such a proviso little weight should be attached j for, as was 


o 
Municipality. ^ observed by Lord Macnaghten in the Commissioners for special 
Oarnduf, J. purposes of Income Tas v. Pemsel (1) and by Lord Chancellor 
— Herschell in the West Derby Union v. Metropohirn Life Assurance 
Soctety (2), it is well known that a proviso is not infrequently 
inserted in Act merely to allay fears when such fears are absolutely 
unfounded and when no proviso is really necessary to protect 
the persons at whose instance it is added. This however, hardly 
strikes us as a case of that class ; and, as was also remarked by 
Lord Herschell in the Wesz Derby Union v. Metropolitan Life 
Assurance Soctety (2), a proviso may be used as a guide in selection 
of one or other of two possible constructions of the words to be 
found in an enactment where there is doubt as to its scope or as 
to the proper view to be taken of it. Here the exemption con- 
tained in the proviso to section 279 and the absence of any such 
exempting clause in section 308, taken with the amending legis- 
lation of 1894 and the other provisions of the Act above referred 
to, are most significant and seem to us to render it clear that no 
such exemption as that claimed by the appellant is contemplated. 
The result, therefore, is that the appeal fails and it must be 
dismissed with costs. 


A, T. M, Appeal dismissed. 
(1) L. R. (1801) A. C, 531 (589). (2) L. R. (1896) A. O, 647 (655-6 .) 
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pis THAKUR PROSAD SINGH AND OTHERS“ 


Mar n 15, 21, : 
arc, 15, Lis pendons—Revenua salo—Deorse under Sao. 90 of the Transfer of Property 


Act (IV of 1882) —Ofivil Procedure Oode (Aot XIV of 1882), Seo. 283— 
Olaim to property— Attachment, effect of—Revenue Sala Law (Act XI 

of 1859 ), Seo. 54—Haoumbrance, 
Certain property was attached in execution of a decree under 
section 90 of the Transfer of Property Act, There was a claim by & third party 
and the question as to ownership was made the subject-matter of a suit and 


* Appeal from Original Decree No. 249 of 1908, against the deolaion of 


Babu Purna Ohandra Chowdhury, Subordinate Judge, Musafferpore, dated 
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subsequent appeal. Pending the appeal, the property was sold for arrears of 
revenue and purchased by a stranger ; 

Held, the doctrine of lis pendens applies to sales in invitum. But 
Lis pendens would not apply where property not mortgaged had been attached 
and the only question pending before the Oourt was “who was the owner 
of the property 7” l 

ela further, the attachment did not secure any lien in the nature of 
an encumbrance to the plaintiff under Act XI of 1859. 

Peacock v. Madan Gopal (1) followed, l 

Peari Lal v. Chandi Okaran (2) distinguished. 


Appeal by the Plaintiffs. 

Suit for adjudication of title. 

The material facts and arguments appear from the judgment. 

Babus Dwarka Nath Mitter and Satlendra Nath Palit for 
the Appellants. 

Babus Fogesh Chunder Roy and Akshay Kumar Banerji 
for the Respondents. 

C. A. V. 
The following judgment was delivered : 


This is an appeal by the plaintiff in a suit for adjudication 
of title by auction-purchase and recovery of possession of a 
share of 2 as. 8 pies in a revenue paying estate known as Khaira 
Pahari in the Collectorate of Mozufferpore. It appears that a 
separate account had been opened in the Collectorate in respect 
of this share. The plaintiff alleges that one Babu Lal Sahu who 
is the father and ancestor of the defendants third party borrowed 
Rs. 2,300 odd from the plaintiffs predecessor in interest and 
executed a mortgage bond on three houses situated in the District 
of Chapra on the 7th June 1889. The plaintiff obtained a 
mortgage decree on the 10th September 1895. 

In execution the whole of the mortgaged property was sold 
for about Rs. 775 and for the balance plaintiff obtained a personal 
decree under section 90 of the Transfer of Property Act. This 
decree was transferred for execution to the Muzafferpore Court, 
where the plaintiff obtained the attachment of the property in 
dispute on the 1oth September 1897. The notice of attachment 
was served on the roth November 1897. After attachment one 
Sagaram ancestor of the defendants second party filed a claim 
alleging that he was a purchaser under a deed of sale dated the 
25th July 1894. On the 5th March 1898 his claim was allowed. 

On the 12th September 1898 the plaintiff instituted a suit 
under section 283 of the former Code of Civil Procedure for a 
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declaration that Sagaram’s sale deed was spurious and -the 
property should be made liable to attachment in execution of the 
plaintiff's decree. The plaintiff got a decree on the 22nd Sep- 
tember 1899. An appeal No. 398 of 1899 was preferred to the 
High Court by Sagaram but did not come on for hearing for 


four years and was dismissed on the 1oth December 1903. In: 


the meantime between the prefering of the appeal and its 
decision Babu Lal's heirs made default in the payment of the 
Government Revenue for the June Kist of 1901 which became 
an arrear on the 28th September 1901. The estate was sold on 
the ard January 1902 and purchased by the contesting defendants 
first party who obtained a sale certificate on the 22nd April 1902. 
In execution of his decree the plaintiff purchased the property 
on the 23rd March 1905 and obtained delivery of possession on 
the 4th August 1905. He then applied for mutation of names 
in the Collectorate. The defentants rst party objected and the 
Deputy Collector disallowed the objection on the 25th January 
1906. The defendants Ist party appealed to the Collector who 
allowed tbeir appeal and upheld their objection on the gth March 
1906. Thereupon the defendants Ist party dispossessed the 
plaintiffs on the zoth March 1906. The plaintiff sues on the 
allegation that as the defendants rst party's purchase was made 
at the time the appeal of Sagaram was pending and the plaintiff 
was actively defending the appeal, the defendants rst party's 
purchase is barred by the doctrine of ks pendens. He further 
contended on the facts that the defendant rst party was only a 
farzidar for the defendants 2nd and 3rd parties who were the 
real purchasers and 7Aird/y, he maintained that his subsisting 
attachment operated as an encumbrance within the meaning of 
the Revenue Sale Law. 

The Subordinate Judge has found against the plaintiff on 
all three points, though he has found in his favour on certain 
minor issues as to which thereis no crossappeal. Although 
therefore it seems to us doubtful whether the third and the 
first part of the fourth issue should not also have been decided 
against the plaintiff. We have only to consider in this appeal 
the three points set out above. As regards the first point the 
Subordinate Judge lays down a proposition of law which on the 
authorities must be considered erroneous. 

It is now settled law that the doctrine of is pendens is 
applicable to sales 75 snvztum and the learned vakil for the res- 
pondents concedes that this is so. The doctrine is also applicable 


[s 
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to proceedings to realize the mortgage money after the decree 
for sale of the property. But in this case the doctrine of ds 
pendens does not apply as no suit and no proceedings on the 
decree in the mortgage suit were pending at the date of the 
aleged sale. It was a money decree and property not mort- 
gaged had been attached. The question was who is the owner 
of the property, Sagaram or Babulal. However that question 
was decided, the property would have been sold all the same 
for arrears of its own revenue and the effect of the sale of the 
share for which a separate account had been opened was to pass 
the share to defendants first party. The decree which the 
plaintiff had: already obtained from the Subordinate Judge 
which was subsequently confirmed by the High Court declared 
the property to be the property of Babulal and therefore liable 
to be sold for default in payment of Government revenue by 
Babulal’s daughter and successor. The test is that it made no 
difference whether the plaintiff obtained this declaration before 
or after the Revenue sale. The defendants first party's purchase 
was is no way subject to the result of plaintiff's suit unless the 
attachment obtained by the plaintiff in 1897 operated as an 
encumbrance under the Revenue Sale Law. This brings us to 
the third point which as the learned Subordinate Judge remarks 
is really the important point in the case and which we will 
proceed to decide before entering upon the case on the merits. 
As to the alleged benami, now in thefirst place it appears clear 
from the order-sheet on pages 100-101 of the paper book that 
although the original plaintiff decree-holder Ramphul Sahu, 
whose heirs have now become plaintiffs owing to his death 
during the pendency of this suit, filled his execution petition 
with a prayer for sale of the property in dispute without any 
prayer for fresh attachment, the Court considered it necessary to 
issue a fresh attachment owing apparently to the lapse of seven 
years and the plaintiff decree-holder when he came in on the 
23rd December 1904 accepted the decision of the Court and 
himself prayed for a fresh attachment after showing cause for 
his delay in proceeding with the execution. It can hardly be 
Held therefore, as the Subordinate Judge has held that the 
attachment of 1897 wasstill subsisting and continued to subsist 
after the order of the 23rd December 1904. But be that as it 
may it seems to us impossible to contend in the face of the 
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that the plaintiff acquired any title or charge upon the 
property by reason of the attachment in question. In that case 
all the authorities are set out and among them the dictum of 
the Judicial Committee in Moti Lal v. Karabuldin (1) that 
“attachment only prevents alienation ; it does not confer any 
title.” On third dictum an argument is based in final reply for 
the appellants that the laches of Babulal’s daughter in allowing 
the share to fall into arrears for Government revenue consti- 
tuted an act of alienation by her in derogation of the attach- 
ment or as it was put by the learned vakil: “ If Babulal’s heir 
instead of making the alienation herself allows the Government 
Revenue to fall into arrears and thereby causes the property to 
be alienated the doctrine of Hs pendens applies." This proposi- 
tion has only’ to be stated to expose its fallacy. The Govern- 
ment is in no way bound by the attachment nor can a sale for 
arrears of Government revenue be regarded as an alienation 
made by the proprietor. The only question is does the attach- 
ment secure any lien in the nature of an encumbrance to the 
plaintiff under section 54, Act XI of 1859. 

In support of the contention that it does, much stress is 
laid on a dictum of Mookerjee J. in Pear: Lal Singh v. Chandi 
Charan Singh (2) where he says: “no doubt as pointed out by 
the Judicial Committee an attachment only prevents alienation 
and does not confer any title. But as the property is in the 
custody of the law, it is only reasonable to hold, that persons 
who claim to take it, should first satisfy the demand, for the 
ultimate satisfaction of which, it has been seized by the Court 
at the instance of the judgment-creditor. 

But in that case the question to be decided was whether an 
attachment enured against the sons of a deceased judgment- 
debtor who formed with the deceased a joint Hindu family 
governed by the Mitakshara law and secondly, whether such sons 
were the legal representatives of the deceased judgment-debtor. 
It was upon the first question that the above dictum of Mookerjee J. 
was delivered and he carefully guarded himself from any decision 
as to what would be the effect of the ruling in Peacock v. Madan 
Gopal (3) on the previous Full Bench decisions of this Court 
under the old law and on the question now before us, namely, 
whether a judgment-creditor who had obtained an attachment 
has a charge or lien upon the attached property. For the 


(1) (1897) I. L. R. 28 Oale. 179. ^. (2) (1905) 5 O. L. J. 80 (86). 
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purposes of the case before the Court. The fnding of 
Mookerjee J. was no doubt, speaking with all respect, correct and 
sufficient, but it is no kind of authority for the proposition which 
is now contended for before us and upon which Mookerjee J. 
expressly declined to give any opinion. 

We feel ourselves concluded by the judgment of the Full 
Bench in Frederick Peacock v. Madan Gopal (1) which applies 
21 toto to this case and we hold that the attachment obtained 
by the plaintiff in 1897, did not give him a lien ora charge on the 
property which was attached on a mere personal decree against 
Babulal nor did it constitute any kind of encumbrance within 
the meaning of section 24 of the Revenue Sale Law. It only 
remains to consider the finding of the Subordinate Judge on the 
evidence as to the alleged benami. It is conceded by the learned 
vakil for the appellants that there is really no evidence upon 
which he can ask us to come to a different finding on this point 
to that arrived at by the Subordinate Judge. | 

Indeed four out of five of the plaintiff's own witnesses dis- 
tinctly negative any such contention and the remaining witness 
(No. 1) is not on this point at all, 

We find, therefore, that this appeal fails on all points and 
must be dismissed with costs. 

N. K. B. Appeal dismissed. 
(1) (1902) I. L. B. 29 Calo, 428, 
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MRINALINI DASI AND ANOTHER 
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ABINASH CHANDRA DUTT AND OTHERS," 


Hindu Law— Recersioner— Widow— Land Acquisition Act (Iof 1894), Beo. 32 
— Oourt, Inherent powsr— Money, withdrawal and refund of, 

^. A, a Hindu widow, sold to B without legal necessity a portion of the lands 
inherited by her from her kusband. The portion so transferred was acquired 
under the Land Acquisition Act and the compensation money deposited was 
withdrawn by B. The reversionary heirs brought a suit for declaration that 
the transfer was not operative against them and to compel B to bring the 
money into Court for investment, 

Held, that the Court has inherent power to compel B to bring the money 
into Oourt and to direct its invesment in Government or other approved 
securities, 

London and N. IV. Railway v. Lancaster Corporation (1) applied, 

” Appeal from Appellate Decree No. 2580 of 1907, against the decision of 
F. Roe, Esq., Distriot Judge, Hooghly. dated the 9th July 1907, modifying that 


of Babu Ambica Oharan Mukerjee, Subordinate Judge, Hooghly, dated the 
29th April 1907, 
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Section 32 of the Land Acquisition Act applies to cases where land in 
possession of a Hindu widow as heiress of her husband is goquired. 


S heo Rattan v, Mohri (1) and Sheo Prasad v. Jaleka (2) applied, 
Mahammad Ali v. Ahammad Ali (8) distinguished. 
Appeal by the Plaintiffs. 
Suit for declaration by Hindu reversioners and for refund of 
compensation money. 


Babu Dwarka Nath Mitter for the Appellants. 

Babus Ram Chandra Mazumdar and Chandra Sekhar 
Banerjee for the Respondents. 

The facts and arguments sufficiently appear from the judg- 
ment of the Court which was delivered by 


Mookerjee J.—The question of law which calls for decision 
in this appeal is one of some novelty, and relates to the right 
of Hindu reversioners to compel payment into Court of a sum 
of compensation money withdrawn by a person who had a limited 
interest in property acquired under the Land Acquisition Act, 
in respect of which the claimants are the reversionary heirs. The 
circumstances which have led to the present litigation, are not 
the subject of controversy between the parties, and may be briefly 
narrated. The father of the plaintiffs, Purna Chandra Dutt, 4nd 
the first defendant Abinash Chandra Dutt, were two brothers, 
and held their ancestral properties jointly in equal moieties. Purna 
Chandra died about the year 1890, and left a widow, Nistarini 
who is the third defendant in this suit, and two daughters 
Mrinalini and Sarojini who are the plaintiffs appellants before us. 
In 1897, a part of the ancestral estate was acquired under the Land 
Acquisition Act, and Rs. 600 was fixed as the compensation 
thereof. As there was a prospect of the aquisition of the other 
lands owned by the parties, the first defendant, upon payment 
of a consideration of Rs. 400, took a conveyance from the third 
defendant in respect of her share of the properties described in 
the schedule to the plaint. In 1904, the property thus purchased 
by the first defendant was acquired under the Land Acquisition 
Act, and asum of about Rs. 6,855 was deposited as the compensa- 
tion money. After the first defendant had withdrawn about 
Rs. 5,755, the plaintiffs were apprised of these transactions, and 
on the 27th January 1906, commenced this action for declara- 
tion that the conveyance, executed by their mother in 
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favour of the first defendant (which had been taken by him 
in the name of his wife Hemangini, the second defendant), 
was inoperative as against them, as it had not been executed for 
legal necessity, and also for an order upon the first defendant to 
bring into Court the sum withdrawn by him, so that it might 
be invested in Government securities. The plaintiffs further 
prayed for a temporary injunction to restrain the first two defen- 
dants from withdrawing the sum stil in deposit in the 
Collectorate. The defendants resisted the claim substantially 
on the ground that the conveyance had been executed for 
valuable consideration and for legal necessity, that it was conse- 
quently binding upon the plaintiffs as reversionary heirs, and that, 
in any view, the plaintiffs were not entitled to compel the defen- 
dants to bring back the money into Court. The Courts below 
have concurrently held that the transfer effected by the third 
defendant in favour of the first defendant was not made for 
legal necessity, and that there was no foundation for the sugges- 
tion that the transfer had been made with the assent of the 
plaintiffs. In this view, the Courts below have declared that 
the transfer would not be binding upon the plaintiffs after the 
‘death of their mother. But the original Court and the Court 
of appeal have disagreed upon a fundamental point, which is 
the subject of controversy before us. The Court of first 
instance held that, in addition to the declaration, the plaintiffs 
were entitled to an order upon the defendants to bring back the 
money into Court, so that it might be invested in Government 
securities so far as practicable, the balance, if any, being deposi- 
ted in the Savings Bank, with the result that the first defendant, 
as purchaser, would receive the interest during the life-time of 
the third defendant, and the money would be made over to the 
reversionary heirs after the death of the latter. The learned 
District Judge, on the other hand, has held that the Court has 
no jurisdiction to make an order of this description, that the 
plaintiffs must satisfy themselves with a declaration for the 
present, and that when the succession opens out in their favour, 
they must take the chance of litigation against the first defen- 
dant for recovery of the money. The plaintiffs have now 
appealed to this Court, and on their behalf it has been argued 
that the Court has jurisdiction to compel the defendants to 
refund the sum withdrawn from the Collectorate with a view 
to suitable investment, and also to give appropriate directions 
for the disposal of the interest on the invested sum. In support 
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of this proposition, reference has been made to section 32 of 
the Land Acquisition Act, which, it has been suggested, though 
not directly applicable, furnishes a useful analogy. Reference 
has also been made to a passage from Story on Equity Juris- 
prudence, section 845A, and to the cases of Fohnson v. Mills (I), 
Foster v. Metcalfe (2), Durga Nath v. Chin tamont (3), Hurry Das 
v. Rangomont (4) and Hurry Das v. Upbpornah (5) to show that the 
Court has ample power, if a proper case is made out, to secure 
funds in the hands of a limited owner for the benefit of the 
ultimate reversioner. In answer to this argument, it has been 
contended on behalf of the respondent that the case of Durga 
Nath v. Chintamoni (3) formulates the principle of law applicable 
to the possession of movable properties by Hindu widows in 
too comprehensive terms, and that unless actual spoliation is 
established, the Court will not, as a rule, interfere. In support 
of this position, reference has been made to the case of Subba 
Reddi v. Chengalamma (6) and the notes to Garth v. Cotton (7). 
After careful consideration of the arguments which have been 
addressed to us on both sides, we feel no doubt whatever that 
the plaintiffs are entitled to compel the defendants to bring 
back the money into Court for the purpose of investment, and 
that it is wholly unnecessary to consider the right of a Hindu 
reversioner to interfere with the enjoyment or disposal of movable 
property inherited by a Hindu widow from her husband. 

Section 32 of the Land Acquisition Act provides that if any 
money is deposited in Court under section 31, sub-section (2), and 
if it appears that the land in respect whereof the sum was awarded, 
belonged to any person who had no power to alienate the same, 
the Court shall (a) order the money to be invested in the purchase 
of other lands to be held under the like title and conditions of 
ownership as the lands in respect of which such money shall 
have been deposited, was held, or, (4) if such purchase cannot 
be, effected forthwith, then in such Government or other 
securities as the Court shall think fit. There can be no doubt 
that this section was intended to be applied to the case of the 
acquisition of lands held by a qualified owner in the position of 
a Hindu widow. It has been faintly suggested by the learned 
vaxil for the respondent that a Hindu widow in possession of 
the estate of her husband cannot be properly described as a 
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person who has no power to alienate the same. There is, in our 
Opinion, no force in this contention, for the Legislature obvi- 
ously intended to apply the section to cases of persons who 
have no power to alienate the property acquired as absolute 
owners. Indeed, it has been ruled in the cases of Sheo Rattan 
v. Mohri (1) and Sheo Prosad v. ¥Faleha (2) that section 32 is 
applicable to the case of Hindu widows who hold possession of 
the property acquired as limited owners. This view is not 
opposed to the decision in Mahammad Ali v. Ahammed AR (3), 
which related to the acquisition of property owned by a 
Mahomedan family governed by the Morumakatyam Law, and 
in which it was held that the Tarwad had power to alienate the 
land. Itis clear, therefore, that, but for the conveyance execu- 
ted by the mother of the plaintiffs in favour of the first defen- 
dant, the property would have continued to stand in her name, 
and upon its acquisition, it would have been obligatory upon 
the Court, under section 32, either to invest the sum awarded 
in the purchase of lands, or to invest it in approved securities. 
That course, however, became impossible in the events which 
had happened, and the object of the law was defeated by means 
of the conveyance executed by the third defendant in favour of 
the first defendant, by which she professed to transfer absolutely 
for a sum of Rs. 400 her share in land which has been valued by 
the Land Acquisition authorities at over Rs. 3,000. Under 
these circumstances, it is contended on behalf of the respondent 
that, as section 32 has been evaded successfully, the result 
which might have been obtained by its application, ought not 
tobe allowed to be achieved indirectly. Now, it may be a 
matter for controversy whether when money has been with- 
drawn in violation of section 32, the Land Acquisition Court 
can compel refund of the money improperly withdrawn, and 
can take adequate steps to enforce its order made in that behalf. 
The case of Nobin Kali v. Banalata (4) indicates that the Land 
Acquisition Court has such authority, while the case of Godinda- 
raneev. Brinda Ranee (5), on the other hand, seems to hold that 
the Land Acquisition Court is helpless in the matter ; but this 
latter view was adopted on the assumption that the Civil Court, 
in a suit properly framed for the purpose, may afford adequate 
relief. The learned Judges observed that although a Court may 
(D (1899) I. L. R. 21 All. 354. (3) (1902) I. L. R. 26 Mad. 287. 
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have inherent power to order a refund of money which has 
been wrongfully obtained by any party by an abuse of its pro- 
cess, a District Judge is not entitled to order a refund of money 
paid by a Collector under the Land Acquisition Act without 
any irregularity apparent at the time, and without any order 
from the Civil Court. Itis needless for us to consider whether 
the view taken in the case of /Voón Kali v. Banalata (1) or that 
adopted in Goóindaranee v. Brinda Ranee (2) is well-founded on 
principle. One position appears to us to be beyond controversy, 
namely, that, when a civil Court gives a declaration, as the 
Court below has done in the present case, that a defendant has 
a qualified interest in property, but under the pretence of 
absolute ownership, has taken possession of funds which he 
would not otherwise have been entitled to seize in view of the 
provisions of section 32 of the Land Acquisition Act, the Court 
has ample power to give necessary directions to render effective 
the declaration which it has made. If any authority is needed 
for this proposition, reference may be made to the case of 
London & North-Western Railway v. Lancaster Corporation (3). 
In that case, a Railway Company, under pressure, paid the 
purchase money for lands acquired under the Lands Clauses Act 
1845, to the owners of the property, instead of bringing it into 
Court under section 69 of the Statute (8 and 9 Vict. C. 18) which 
corresponds with section 32 of the Land Acquisition Act. Sir 
John Romilly, M. R., ruled that, upon a bill filed by the com- 
pany who had acquired the land, the owners would be com- 
pelled on motion to pay into Court the purchase money in 
their hands for the purpose of ¢#tertm protection. If we 
regard the matter as one of principle, it is obvious that the 
contrary view urged by the respondent is entirely unsustainable. 
As was pointed out by Sir George Jessel, M. R, in Kelland v. 
Fulford (4) when land has been converted into money by 
reason of proceedings under the Lands Clauses Act, the money 
remains impressed with the character of real estate. See also Ex. 
Walker (5). In re Harrop’s Estate (6). In other words, till the 
money passes into the hands of a person absolutely entitled thereto, 
there is a constructive reconversion of it into land. To put 
the matter in another way, section 32 makes it reasonably plain 
that, although an owner may be deprived of his land for the sake 


(1) (1905) I. L. B 82 Cale, 921. (4) (1877) 6 Oh. D. 491, 


2) (1908) I. L. R. 85 Oalc. 1101. (o) (1858) 1 Drewry 503. 
8) (1851) 15 Beay, 22. 6) (1857) 8 Drewry 726. 
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of public purposes, the Legislature intended that the protection 
enjoyed by reversionary heirs when land is in the hands of 
limited owners should not, by reason of the acquisition alone, 
be completely withdrawn. This object would be defeated if 
upon the conversion of the land into money, the limited owner 
was allowed to seize the fund and to deal with it as absolute 
owner. If such a state of things was tolerated, the possibility 
would not by any means be too remote, that the ultimate owner 
may be deprived of the use of the fund upon the termination 
of the limited estate. There is obviously a fundamental distinc- 
tion between the class of cases now before us in which land in 
the possession of a limited owner like a Hindu widow, or a 
transferee from her without legal necessity, is converted into 
money, and the other class of cases, referred to by the learned 
vakil for the respondent, in which a Hindu widow has come 
into possession of valuable movables as the heiress of her 
husband. In the class of cases now before us, but for the 
intervention of the State and the compulsory acquisition of the 
land, the revérsionary heir would have ample protection 
against unauthorised alienation by the widow. The sole ques- 
tion, therefore, is whether as a necessary consequence of the 
conversion of the land into money, the protection which the 
reveraioner would otherwise enjoy, should be completely with- 
drawn, In the other class of cases, where a Hindu widow as 
heiress comes into possession of cash or valuable movables left 
by her husband, the question arises whether the reversionary 
heir should be allowed to intervene, and restrict the enjoyment 
or disposition of the property by the qualified owner. In our 
opinion, there is no room for doubt that the Court has ample 
authority to give suitable directions for the protection of the 
reversionary heir, who can legitimately contend that as land is 
capable of identification, while money is not ear-marked, his 
position ought not to be prejudiced needlessly by the compul- 
sory conversion of the land, in which he is ultimately interested, 
into money by the intervention of the State. The learned 
vakil for the respondent has, however, argued that there is no 
express statutory provision which authorises the Court to give 
such protection to the reversioner. This may be conceded ; but 
it is well settled that Courts in this country, in the absence of 
statutory provisions precisely applicable to a particular set of 
circumstances, are to act according to rules of equity, justice and 
good conscience—see, for example, Act XII of 1887, section 37. 
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As observed by Domat in a well-known passage (Civil Law 12, 
17) which is quoted with approval by Sir Barnes Peacock, C. J., 
in his judgment in the Full Bench case of Huro Chunder y. 
Shoorodhanee (1), “since laws are general rules, they cannot 
regulate the time to come, so as to make express provision 
against all inconveniences which are infinite in number, and 
that their dispositions should express all the cases that may 
possibly happen." It is, therefore, “the duty of the Judges to 
apply the laws not only to what appears to be regulated by 
their express dispositions, but to all the cases where a just 
application of them may be made, and which appear to be 
comprehended within the express sense of the law, or within 
the consequences that may be gathered from it.” In other 
words, the Court must be careful to see that the ultimately 
successful party does reap the fruits of the litigation and not 
obtain a merely barren success, otherwise the result would be a 
failure of justice for the administration of which alone Courts 
exist. It is clear that the Court has, in suits of this description, 
which fall within the class of suits to quiet title or to prevent 
or remove clouds on title, much wider powers than the grant 
of a mere declaration ; the Court may for instance, grant an 
injunction, or any other incidental relief as the justice of the 
case may demand (Pomeroy on Equity Jurisprudence, Vol. 6, 
Chap. 36, Sec. 743 and Vol. 3 Sec. 1128.) Inthe case before us, 
though the provisions of section 32 of the Land Acquisition 
Act are not directly applicable in the contingency which has 
happened, a contingency due entirely to the action of the 
defendant by which he has defeated the application of section 32, 
and seized the compensation money under colour of a deed 
of absolute transfer, there is no room for reasonable doubt that 
the Court should give such directions as would effectuate the 
purpose which the Legislature had undoubtedly in view. In 
our opinion, the Court has ample power to compel the 
defendant to bring the money back into Court for the purpose 
of investment. i 

The learned vakil for the respondent has suggested that if 
his contention should be overruled, he should be allowed to 
retain the money, and be merely called upon to furnish security 
in immovable property to the satisfaction of the Court. We 
are clearly of opinion that this suggestion ought not to be 
entertained. Ifa security were accepted, questions might arise 


(1) (1868) B, L. R. Sup. Vol. 985, 9 W. R. 402, 
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as to its sufficiency, and it is not improbable that when upon 
the death of the,widow, an attempt will be made to enforce the 
security, protracted litigation may result. Besides, there is no 
reason, why after the death of the widow, the reversioners 
should be compelled to have recourse to litigation at all to 
realise money of which they are lawfully entitled to take 


possession immediately upon her death. The order of the. 


Court of first instance, therefore, so far as it goes, is appropriate, 
but the scope of it ought to be widened in one direction, 
Section 32 of the Land Acquisition Act provides that the com- 
pensation money may be invested in approved securities, if it 
cannot beapplied in the purchase of other lands to be held 
under the like title and conditions of ownership as the land 
acquired. Wethink that a direction to this effect should be 
incorporated in the decree of the Court of first instance, namely, 
that the Subordinate Judge may, in his discretion, invest the 
money inthe purchase of other lands, that, if this is done, 
the first defendant would be- entitled to hold possession of it 
as limited owner during the life-time of the widow, and that 
upon her death, the property would pass into the hands of the 
then reversioners of the original owner. 

The result, therefore, is that this appeal must be allowed, 
the decree of the District Judge set aside, and that of the 
Subordinate Judge restored with the variation just indicated. 
The appellants are entitled to their costs both here and in the 
Court of appeal below. 


n. M. Appeal decreed, 


Before Mr. Fustice Brett and Mr. Fustice Sharfuddin, 
GANGADHAR MARWARI AND OTHERS 


v. 
LACHMAN SINGH AND OTHERS." 

Court-fees—Application for execution—Restitxtion—Ciril Procedure Code 
(Act XIV of 1852), Seo. 583—Court Fees Act (VII of 1870), Seh. 11, 
Art, 11—dlesne profits— Limitation— Date of acernal—Cause of action— 

Limitation Act (XV of 1877), Sch. TI, Art. 100. 
An application for mesne profits made not by the plaintiffs but by the 
defendants against whom the suit had been dismissed, by way of restitution 
under section 583, Civil Procedure Oode, is one under section 244 (0) of the 


* Appeal from Order No, 23 of 1910, against the decision of Rabu J. N. 
Mitter, Snbordinate Jndge, Monghyr, dnted the 8rd July 1909. 
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Code. Such application would be chargeable with Court-fees under Art, 11, 
Sch, II of the Aot and not adraiorem, g 

The canse of action for mesne profits arises on the day the rightful owner 
is restored to possession. 


Application in execution. 
Appeal by the judgment-debtors. 


The material facts and arguments appear from the judgment. 
Babus Ram Chandra Mojumdar and Manmatha Nath 


“Mukerji for the Appellants, 


Babu Kshetra Mohan Sen for the Respondents. 
The judgment of the Court was delivered by 


Brett J.—A preliminary objection has been taken to the hear- 
ing of this appeal on the ground that the court-fee paid on the 
memorandum of appeal was insufficient and that the appellant 
ought to have paid advalorem court-fees on the value of the mesne 
profits which were claimed by the opposite party. The objection 
appears to us to be based on a misunderstanding ; for, it appears 
that, in the present case, the application for mesne profits was 
not made by the plaintiffs in the original suit but was made by 
the defendants against whom the suit had been dismissed by way 
of restitution under section 583 of the Code of Civil Procedure. 
The application would, therefore, appear to be one falling under 
the provisions of section 244 clause (c) of the Code of Civil 
Procedure and under the notification of the Government of India 
No. 4650, dated the roth September 1889 and the fee chargeable 
on an appeal from such an order will be-limited to the amount 
chargeable under Art. 11 of the second Schedule of the Court- 
fees Act of 1870. We are, therefore, unable to hold that the 
preliminary objection can prevail. 

In the appeal itself, the main question which has been raised 
is the plea of limitation. The appellants contend that the appli- 
cation for mesne profits was barred by limitation under the 
provisions of Art. 178 of the Second Schedule of the Limitation 
Act because it was not made within three years from the 15th 
June 1905, the date of the decision of this Court by which the 
suit brought by the present appellants against the respondents 
was dismissed. It has been contended on behalf of the appell- 
ants that the right to mesne profits by way of restitution under 
section 583, Civil Procedure Code, accrued from the date of the 
decision of this Court, and, therefore, the application ought to 
have been made within three years from that date. In fact, the 
application was not made till the 22nd September 1908. It 


A 


. Vor. XI] HIGH OOURT. 518 


appears, however, that, after the decision of the case by this pud 
Court, the present respondents first applied for restoration to 1910, 
possession of the land from which, it is alleged, they had been Gangadhar Marwan! 
dispossessed and an order for restoration to possession was 
passed on the ist November 1905 and possession was, in fact, 
delivered on the 9th November 1905. It is contended on behalf 
of the respondents that the right to mesne profits must be held 
to have accrued from the date when possession was restored to 
them. Wethink that this contention must prevail, and, baving 
regard to the provisions of Art. 109 of the second schedule of 
the Limitation Act, which however apply not to applications 
like the present but to suits for recovery of mesne-profits, we 
must hold that the right to recover those profits accrues from 
the date when the person dispossessed is restored to possession. 
It is clear that the right to mesne profits up to the 9th 
November 1905 could not be claimed until the respondents 
were restored to possession. In our opinion, therefore, the 
plea of limitation taken in support of the appeal fails and we 
hold that the application for mesne profits was not barred by 
limitation as it was made within three years from the date when 
possession of the property was restored to the respondents. 

The result, therefore, is that the appeal is dismissed with 
costs. We assess the hearing-fee at two gold mohurs. 


N. K, B. Appeal dismissed. 


Lachman Singh. 
Brett, J. 
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Before Mr. Fustice Fletcher. 
SINGHEERAM PODDAR CIVIL, 


v. 1910. 
BHAGBAT CHANDER NUNDI AND OTHERS." Jajar cde 
Leasa— Agreement to lease—Specific performance—Transfer of Property Act (IV mE 
of 1889), Sec. 107. 


In India a perfectly valid agreement for a lease may be made by parol, 
and a verbal arrangement, though void asa lease, is capable of enforcement 
as an agreement for a lease. 

When in pursuance of an agreement for a lease, the intended lessee has 
taken possession though the requisite documents have not been executed, his 


* Original Suit No. 475 of 1909. 
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position is the same as if the documents have been exeouted, provided that 
speoific performance can be obtained between the same parties in the same 
Oourt and at tho same time as tho subsequent legal question falls to be 
determined. 
The principle of JWalsh v. Lonsdale (1) is applicable in India, notwith- 
standing section 107 of the Transfer of Property Act. 
The deoision of Mookerjee J. in Bibi Jawahir Kumari v. Chhatraput 
Singh (2) followed. 
Suit for ejectment. 
The facts sufficiently appear from the judgment. 
Mr. B. C. Miller and Mr. N. Sarkar for the Plaintiff. 
Mr. L. P. E. Pugh, Mr. A. N. Chowdhury and Mr. N. C. 
Sen for the Defendant. 


The judgment was delivered by 


Fletcher J.—This is a suit in ejectment. The plaintiff i 


seeks to recover possession of certain premises known as Nos. 4, 
5 and 26 Ram Mohun Mullick's Street, and No. 12, Ram Mohun 
Mullick’s Lane in Calcutta. 

The plaintiff derives his title under an Indenture of lease 
dated the 6th of June 1908 and made between one Nundo Lall 
Mullick of the one part and the plaintiff of the other part which 
comprises amongst other properties, the property sought to 
be recovered in this suit. 

The property comprised in the lease, is a bazar known as 
Kansari Patti. The defendant raised the following defences to the 
suit : (a)...... that by the custom of the putty, the tenants hold 
on a permanent tenure, (2)......that the plaintiff by the conduct of 
his predecessors in title, is stopped from recovering the property 
and (c)......with regard to the three properties Nos. 4 and 5 Ram 
Mohun Mullick’s Street and No. 12, Ram Mohun Mullick's Lane, 
the defendant is in possession under verbal agreements for leases 
which have been part performed, and that as the defendant 
could enforce specific performance of those agreements against 
the plaintiff, he is not entitled to recover those properties in 
this suit. 

The only evidence that has been given in support of the 
plaintiff’s case is the proof of the lease to the plaintiff, the 
service of the notice to quit being admitted. With respect to 
the first defence raised by the defendant, it is necessary to say 
very little. The evidence in support of the alleged custom falls 
far short of what is required to establish a custom at law. 

The patti appears to have been in existence somewhere 
about forty years, and although it appears that as a matter of 

(1) (1882) 21 Ch. D. 9. (2) (1905) 9 Q. L. J, 343, 
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practice, the landlord was accustomed to make re-settlement 
with the old tenants, yet there are instances going back to the 
year 1876 of express lease in writing being granted to the 
tenants, and also cases of tenants being dispossessed on 
grounds, other than those of non-payment of rent, which 
facts clearly negative the custom alleged by the defendant. 
The first defence raised by the defendant, therefore, fails. 
The second defence is based on the principles laid down by the 
House of Lords in Ramsden v. Dyson (1), and other authorities 
which have followed and approved of that decision. 

It appears that the house No. 12, Ram Mohun Mullick’s 
Lane, was erected by one Kailas Chunder Banerjee many years 
ago, and therefore it is said, it must be assumed that Kailas 
Chunder thought at the time of such erection, that his tenure 
was a permanent one, and that the plaintiff's predecessors in title, 
must have known of the belief of Kailas Chunder, as to his 
being entitled to a permanent tenure, and have stood by and let 
Kailas Chunder lay out his money on the footing of that belief, 
À similar argument is raised with regard to No. 26, Ram Mohun 
Mullick’s Street, the house upon which was erected about 25 
years ago by one Nundo Lall Ghose. The plaintiff on the 13th 
of November, 1905, purchased No. 12, Ram Mohun Mullick's 
Lane, and also purchased No. 26 Ram Mohun Mullick's Street, 
on the 1st of March, 1904. 

But in order to-raise a case of estoppel so as to bring the 
case within the principles laid down in Ramsden v. Dyson (1), it 
is necessary that there should be some evidence as to the belief 
and knowledge of the tenant and the landlord, at the time 
the buildings were erected. No such evidence having been 
given, the second defence raised, will not, therefore, avail the 
defendant in the present suit. 

Lastly, coming to the third ground of defence, the de- 
fendant alleges that he is in possession under agreements, of 
which he could obtain a decree of specific performance 
against the plaintiff, and that therefore, having regard to the 
decision of Walsh v. Lonsdale (2), the plaintiff is not entitled to 
eject him during the currency of the agreements. The plaintiff, 
on the other ‘hand, says that having regard to the provisions of 
section 107 of the Transfer of Property Act, the principles 
laid down by Jessel M. R., in Walsh v. Lonsdale (2) are not 


(1) (1866) L. R 1 H. L. 129. (2) (1882) 21 Ch. D, 9. 
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applicable to India. It was decided by Mookerjee J. in Bibi 
Jawahir Kumari v. Chatterput Sing (1), that the principle laid 
down in Walsh v. Lonsdale (2, applies to India, and in that 
judgment of my learned brother I fully concur. 

Has the defendant, therefore, an agreement for a lease of 
the premises or any part thereof which could be specifically 
enforced ? 

It appears in the year 1903, that the plaintiff paid a salami 
to Nundo Lall Mullick of Rs. 330, and it was agreed that the 
defendant should occupy the premises No. 4, Ram Mohun 
Mullick's Lane, until 1911, at the rent of Rs. 16-8 per month. 
Similarly, in 1906, the defendant paid to Nundo Lall, a salami of 
Rs. 425, and an agreement was entered into, that he should 
occupy the premises up to 1916, at the rent of Rs. 17 per 
month; and in 1905, the defendant paid to Nundo Lall, a 
salami of Rs. 430 with respect to No. 12, Ram Mohun Mullick’s 
Lane, and it was agreed that he should occupy the premises up 
to 1915. Inallthese three cases the defendant has been in 
possession, and has paid the rent to the landlord for the time 
being; aud the terms upon which the defendant holds are 
certain and well-defined. With respect to No. 26, Ram 
Mohun Mullick's Street, the defendant alleges, that his prede- 
cessor in title Nundo Lall Ghose paid a sa/am: and took an 
agreement from the year 1902 up to 1912. The defendant how- 
ever, has given no evidence in this instance of the payment of 
the salami by or the terms of agreement with Nundo Lall 
Ghose. But with regard to the other three instances, the 
defendant's evidence is uncontradicted as to payment ofthe 
salami and the rent. But then it is said by the plaintiff's 
counsel, that the defendant entered into possession under 
verbal lease and not under agreements for leases, and there- 
fore there are no agreements of which specific performance 
can be enforced. 

But even, assuming that what was intended between the 
parties were verbal leases, it does not in my judgment follow, 
that because the leases are void under the provisions of the 
Transfer of Property Act as not being in writing and regis: 
tered, that they cannot be enforced as agreements for leases. 

There are numerous authorities in England to show, that 


. where a document is void as a lease for not complying with the 


terms of the Real Property Amendment Act 1845, (8 & 9 Vict. C: 
(1) (1905) 2 0. L. J, 848. (2) (1882) 21 Oh. D. 9. 
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106), it may nevertheless be specifically enforced as an agreement 
for a lease, Parker.v. aswell (1) and Cowen v. Phillips (2). 

In India a perfectly valid agreement for a lease, may be made 
by parol, and therefore, the verbal arrangement though void as 
leases, would be capable of being enforced as agreements for leases. 

The defendant would, therefore, have been entitled to 
specifically enforce against Nundo Lall Mullick, the three agree- 
ments with respect to Nos. 4 & 5 Ram Mohun Mullick’s Street, 


and No. 12 Ram Mohun Mullick's Lane, the more specially so. 


as all of these agreements have been part performed. The 
counsel for the plaintiff next argued, that even if that be so the 
plaintiff being a purchaser for value without notice, is not bound 
by these agreements. The plaintiff has elected not to give 
evidence inthe present case. There is, therefore, no evidence 
as to what was the actual state of the plaintiff's knowledge as to 
the terms of the tenant's agreements. 

The plaintiff must or ought to have known that the defen- 
dant was in possession. It must be taken that the plaintiff had 
full knowledge of the rights of the tenants, Taylor v. Stzbbert (3). 

Tn these circumstances, I am of opinion, that the defendant 
is in possession of Nos. 4 & 5 Ram Mohun Mullick’s Street and 
No. 12 Ram Mohun Mullick’s Lane, under agreements that 
could be specifically enforced against the plaintiff, and that 
during the currency of those agreements, provided the defendant 
pays the rent and complies with the terms of the tenancies, the 
plaintiff is not entitled to recover the possession thereof. With 
regard to No. 26 Ram Mohun Mullick's Street, the defendant 
has failed to prove that he is in possession thereof under an 
agreement which could be specifically enforced. The plaintiff is, 
therefore, entitled to recover possession of these premises 
together with mesne profits as from the expiration of the notice 
to quit, up to actually delivery of .possession thereof. Such 
mesne profits being assessed at the rate of the rent formerly 
paid by the defendant. 

There only remains the question of the costs of this suit to 
be dealt with. As both parties have partially succeeded, the 
proper order, I think, would be to order both parties to pay 
their own costs of this suit. 

Mr. C. C. Bose.— Attorney for Plaintiff. 


Mr. K. K. Dey.—Attorney for Defendants. 
Sutt decreed, 


(1)(1868) 2 De, G. & J. 659. (2) (1868) 38 Beay. 18, (8) (1794) 2 Ves. Jr, 487. 
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Before Mr. Fustice Fletcher 
KEDAR NATH JOYPOORIA AND ANOTHER 


v. 
POORASUNDARI DASI.* 
Lease— Kabuliat—Specifló — Performance— Registration, want of — Evidence, 
admissibility of. 
When a lease which is compulsorily registrable has not been registered and 


is inadmissible as a lease, it may nevertheless be admitted In evidence in a suit 
-for specific performance of the agreement to lense, 


Nemai Charan v. Kokil (1) Rajah of Venkatagiri v. Narayana (2), 
and Kondurt Srinivasa v, Gottumullkula (8) followed. 
Prumananda v, Dharscsg (4) dissented from. 


Suit for specific performance of a contract to lease, 


The facts appeay from the judgment. 
Mr. B. C. Mitter and Mr. B. L. Mitter for the Plaintiffs. 
Mr. S. R. Das and Mr. N Sarkar for the Defendant. 


Fletcher J.— his suit is brought by the plaintiff for the 
purpose of obtaining specific performance of an agreement for 
a lease of certain premises Nos. 1 and 1-1, Rup Chand Roy’s 
Street. The premises in question, are the property of the 
defendant who appears to be a lady of considerable means. 
Prior to the 18th November 1907, the property, had for many | 
years, been let to two persons, Heera Lal and Dwarka Das. 

Dwarka Das, however, died and in November 1907, Heera 
Lal was the sole tenant. A considerable amount was then due 
to the defendant from Heera Lal, for rent. Somewhere about . 
November 1907, the plaintiffs approached the defendant's son-in- 
law, Sreenath Sen, who is also the defendants duly authorised 
agent, for the purpose of obtaining a lease of the said premises 
Nos. 1 and 1-1, Rup Chand Roy’s Street. There is a direct 
conflict of testimony between the parties, as to what took place 
when the parties orally came to a final agreement on the 18th 
November 1907. The plaintiffs say, that there was an agree- 
ment, that they should have a lease of the premises for three 
years, at a rent of Rs. 275 a month, and that that agreement 
was absolute, although the rent was not to run until the defen- 
dant gave them possession, and they further say that Sreenath 
on behalf of the defendant, undertook to take steps to eject the 
old tenants from the premises. 


* Original Suit No. 648 of 1908. 
(1) (1880) J. L. R. 6 Cale, 584, (8) (1907) 17 M. L. J, 218. 
(2) (1898) I, In R. 17 Mad 450. (4) (1885) I, L, R, 10. Bom 10]. 
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On the other hand, the evidence on behalf of the defendant, 
is that the agreement was a conditional one. The condition 
being, that if the defendant came to an arrangement with the 
old tenant or his sub-tenant, the agreement should cease. 
` Sreenath Sen says, the time within which the defendant was to 
come to an arrangement with the sub-tenants, was a period of 
five to six months commencing from the 18th November 1907. 

On the 18th November, when the first agreement between 
the parties was arrived at, a Kabuliat was executed by the 
plaintiffs in favour of the defendant, for a term of three years, 
ata rent of Rs. 275 per month, and a deposit of Rs. 1,000 was 
made by the plaintiffs with the defendant, to secure their perfor- 
mance of the agreement. Shortly afterwards, suits were insti- 
tuted in the Court of Small Causes, Calcutta, against the sub- 
tenants, to recover possession of the premises. Matters remained 
very much in the same position down to the 6th March 1908. 
The plaintiff's evidence is, that he was all along pressing for 
registration of the Kabuliat of the 18th November 1907, and 
that as the time for registration was about to expire, or in fact 
had expired, without the defendant having managed to recover 
possession of the premises, it was agreed between them, that a 
fresh Kabuliat should be executed, which should be registered 
when the defendant recovered possession of the premises. I 
have not the slightest doubt, but that the story told by the 
plaintiffs! witnesses, is true. 

It appears, that the sub-tenants who were the defendants in 
the Small Cause Court suits, then approached the defendant 
with an offer to pay a portion of the heavy arrears of rent, if a lease 
was granted to some of them. These terms, the present defen- 
dant accepted, and on the 28th June, the suits were compromised. 

In pursuance of such compromise, the present defendant 
granted to certain of the sub-tenants, a lease of the premises for 
three years. That lease was granted after the commencement 
of this suit. l 

There can be little doubt, but that the defendant finding 
that the sub-tenants were willing to come to an arrangement 
with her, more favourable than that entered into with the 
plaintiffs, has set up the defence as to the agreement with the 
plaintiffs being conditional, on her not being able to come to 
terms with the tenants or sub-tenants. But even if the story 
told by Sreenath, were true, namely, that the defendant was to 
have five or six months from the 18th November 1907, to see 


919 


CIVIL, 


1909. 
vm 
Kedar Nath 
Joypooria 


"p. 
Poorasundari Dasi, 


Fletcher, J, 


—— Ur 


OIVIL, 
1909, 
- Kedar Nath 
‘ Joypoorla 


t. 
Poorasundari Dasi, 


Fletoher, J. 


— = 


THE CALCUTTA LAW JOURNAL. [Vor. XI. 


-if she should come to terms with the tenants or sub-tenants, 


that time had expired when the defendant* compromised the 
Small Cause Court suits, on the 28th July. The only other 
question which has been raised in the suit, is as to the admissibi- 
lity of the Kabulyiats in evidence. It has been objected by 
learned counsel on behalf of the defendant, that such documents 
are inadmissible, even for a collateral purpose. The sections of 
the Registration Act relied on are sections 3, 17 and 49. 

In passing, I may remark that the Kabulyiats were not 
registered, because defendant made default in registering the 
same, although the plaintiffs were all along pressing for the 
registration thereof. The defendant now sets up her own default 
in not registering the Kabulyiats, as the grounds for the non- 
admissibility of the same in evidence for any purpose. 

Coming then to the authorities that have been cited in the 
course of the argument before me :—The first. case is the case of 
Nemai Charan Dhabal v. Kokil Bag (1, in this Court, where 
Mitter and Maclean JJ., held, where by oral agreement, A agreed 
to grant two mokurari leases of certain properties, to B, and 
thereupon executed two mokurarilease in favour of B, which 
however, were not registered in a suit for specific performance 
brought by B against A, B could, notwithstanding the provisions 
of the Registration Act, obtain a decree far specific relief, against 
A. The next case referred to, in the judgment of Sargent C. J., 
and Bayley J., is .JPurmanand Das Jiwan Das v. Dharsey 
V:irjà (2). That suit was also one brought for specific perform- 
ance of an agreement for a lease, and the Court held that as 
the agreement had not been registered, it was not admissible in 
evidence either for the purpose of affecting the land or for any 
collateral purpose. As opposed to the last mentioned decision, 


the decision of the Full Bench of the Madras High Court, in the . 


case of Rajah of Venkatagiri v. Narayana Reddi (3), where a suit 
was brought to recover damages for breach of the contract to grant 


_a lease, the unregistered Kabulyiat was admissible in evidence to 


prove the contract. By a more recent decision of the same 
Court, reported in 17 M. L. J. 218, it has been decided, that the 
unregistered Kabulyiat is admissible for proving the contract, 
in a case where the suit is one for specifc performance of the 
contract. 

It appears, therefore, that the case reported in 10 Bom. Ior, 


(1) (1880) I. L. R. 6 Calo, 584. (2) (1885) I. T, R. 10 Bom, 101, 
(8) (1808) I. L. R. 17 Mad, 466, 
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although it has the high authority of being a judgment of 
Sargent C. J., stands alone, and that the decisions in this Court 
and the Madras Court, cited above, are not consistent with the 
case reported in 10 Bom. ror. The balance of authority appears 
to be on the side of admitting the kabulyiats in evidence for the 
purpose of proving the oral agreement, and I hold they are 
admissible accordingly. In the result, therefore, the plaintiffs 
are entitled to a decree for specific performance of the agreement 
come to between the parties, and evidenced by the two unregis- 
tered kabulyiats and to an enquiry as to what damages they 
have suffered by reason of the possession of the premises, not 
having been delivered to them by the 18th May 1908. The 
defendant must pay to the plaintiffs their costs on scale No. 2. 


Mr. P. L. De.—Attorney for the Plaintiff. 
Mr. K. D. Bhunjo.—Attorney for the Defendant. 


Suit decreed, 


APPELLATE CIVIL. 


Before Mr. Fustiee Brett aud Mr. Justice Sharfuddin. 
HARI NARAIN BANERJI 


U 


SHAMA SUNDARI DASSI AND OTHERS.” 


Registration Act (ILI of 1877), Seo. 17— Endorsement on mortgage— Non- 
extinction of morigage—Compulsory registration—Transfer of Property 
Act (IV of 1882), Secs, 74, 85—Civil Procedure, Code (Act XIV of 1882), 
Seo, 43—Subsequent mortgage—Payment of prior mortguges—Suit on 
subsequent morigage—Claim for payments of prior debts. 


A subsequent mortgagee paid off the amounts due on two prior mortgages 
and obtained a receipt from the prior mortgagec. 

Held : the teceipt was not compulsorily registrable but came under clause (7) 
of section 17 of the Registration Aot. 


Held also: In his suit to enforce his own mortgage, the subsequent mort- 
gagee was bound to join any further claim which he had against that property 
by reason of payments made by him under section 74 of the Transfer of Property 
Aot, the sum so paid being treated as an addition or acoretion to the claim on 
his original mortgage. Not having done so, a subsequent suit to recover the 


* Appeal from Appellate Deoree No. 716 of 1907, against the deolsion of A. 
Goodeve, Esq., District Judge, Birbhoom, dated the 28th January 1907, affirming 
that of Babu Umes Ohaudra Sen, Sabordinate Judge, dated the 30th May 1906, 
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sum so paid out of the properties was barred under section 48 of the Civil 
Procedure Code, ° 


Appeal by the Plaintif. 
Suit for monoy. 
The material facts and arguments appear from the judgment. 
Mr. Hill and Babu Nalini Ranjan Chatterji for the 
Appellant. 
Mr. B. Chakrabarti, Mr. B. C. Seal, and Babus Tarak Chunder 
Chakravarti and Manindra Lal Banerji for the Respondents. 
C. A. V. 
The following judgment was delivered : 


Shama Sundari defendant No. 1 executed in favour of one 
Jaganath Shah defendant No. 2 two mortgage bonds by which 
as security for payment of the mortgage debts she hypothecated 
8 annas share of the darpatni right in Taraf Nalhati. The first 
of these deeds was executed on the 16th Agrahan 1302 (28th 
November 1895) and was for a debt of Rs. 621; the second was 
executed on the 29th Jaista 1304— 6th June- 1897, and was for 
a debt of Rs. 713. ; 

Shama Sundari with her daughter, daughter's son, &c. 
executed on the 2oth June 1898 a third morcgage-bond in favour 
of the plaintiff Hari Narain Banerji to cover a debt of Rs. 4,237 
and hypothecated as security not only the8 anna darputni right 
already mortgaged in the two previous bonds but also the 8 anna 
putni right in the same property and 8 anna zemindari and 
putni rights in other properties. 

On the 14th January 1903 the plaintiff paid off the two 
debts due on the bonds of Jaganath Shab and the payments 
were endorsed on the bonds and the bonds handed over to 
the plaintiff. 

Onthe 14th January 1905 the defendant No. 1 sold to 
defendants 3, 4 and 5 the 8 annas darputni right in Taraf Nalhati 
which had been hypothecated in the two mortgage bonds executed 
in favour of Jaganath Shah. 

The present plaintiff brought a suit to enforce his mortgage 
of the 20th June 1898 and obtained a decree. The decretal 
debt was paid off with the money obtained from defendants 
3, 4 and 5. 

The present suit was instituted on the 8th July 1905 by the 
plaintiff to recover the money which he had paid to Jaganath 
Shah in discharge of the two debts due to him from Shama 
Sundari Dasi under his two mortgage bonds. 


L4 
1 
ba] 
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The main points raised in the lower Courts in defence to 
the suit were (1) that the plaintiff was not entitled to bring the 
suit to recover the money due on the bonds executed in favour 
of Jaganath Shah because the receipts given to him by Jaganath 
Shah had not been registered as required by sections 17 and 49 
of the Registration Act and (2) that the suit was barred by the 
provisions of section 43 Civil Procedure Code as the plaintiff 
was bound to include in his suit brought for the enforcement of 
his mortgage debt the claim which he had after discharging the 
debts due to the prior mortgagee. 

The lower appellate Court has held that both these pleas 
should prevail and has dismissed the plaintiffs suit. Further 
the District Judge has held that section 85 of the Transfer of 
Property Act would have applied and that the plaintiff was 
bound in his suit to enforce his own mortgage to include the 
claim which he now sets forward on the ground that he has paid 
off the prior mortgage debts. 

The plaintiff has appealed. The same two points have been 
pressed in appeal before us. 

On the first point we are unable to agree with the view 
taken by the lower appellate Court that registration of the receipt 
was required by the law in order to give the plaintiff all the 
rights and powers of the prior mortgagee. There can be no 
doubt, and the contrary is not even suggested by the defendants, 
that the plaintiff when paying off the debts due to Jaganath 
Shah had no intention of extinguishing the mortgages so as to 
relieve the mortgagor from all future liability for the mortgage- 
debts. In such circumstances we have no doubt that the pro- 
visions of clause (7) of section 17 of Act TII of 1877 (which was 
added by the amending Act VII of 1886) apply and that such 
endorsements are expressly excluded by it from the operation of 
clause (c) of the same section. The endorsements in the 
present case are endorsements acknowledging the payment of 
the whole orany partof the mortgage money, or any other 
receipt for payment of money due under_a mortgage when the 
receipt does not purport to extinguish the mortgage. The ex- 
tinction or transfer of the right of Joganath Shah by the pay- 
ment to him by the plaintiff of the sums due under the 
mortgages neither purported to extinguish nor had the effect 
of extinguishing these mortgages. The payments were simply 
made by the plaintiff as mesne mortgagee for his own protection 
under the right given to him by section 74 of the Transfer of 


—— 
Hari Narain Banerji 
t. 

Shama Sundari 
Dassi. 


CIVIL. 
1910. 
aget! 
Hari Narain Banerji 


t. 
Shana Sundarl 
Dassi, 


ay 


THE CALOUTIA LAW JOURNAL. (Vor. XI. 


Property Act. Nor was the registration of the receipt necessary 
as an assignment. No formal assignment of the rights of the 
mortgagee, Jaganath, to the plaintiff being under the law neces- 
sary, as the plaintiff after obtaining the receipt from Jaganath 
had under section 74 of the Transfer of Property Act acquired 
allthe rights and powers as mortgagee which Jaganath had 
under his prior mortgages. It is not therefore necessary for us 
to discuss the rulings to which we have been referred on this 
point. We need only say that the cases of Safdar Alt Khan 
v. Lachman Das (1) and Gurdial Mal v. Faukrt Mal and 
others (2), have no application to the present case, the facts being 
different. The cases of ? wan Ali Beg v. Basa Mal and others (3) 
and Uppalakandi Kunht Kutti Alt Hagi wv. Kunnam Mithal 
Kottaprath Abdul Rahiman (4) support the view which we take 
that endorsements on a mortgage bond of payments made in 
satisfaction of a mortgage which payments did not purport to 
extinguish the mortgage are covered by clause (77) of section 17 of 
Registration Act and do not come within the purview of 
clause (5) or (c) of that section. š 

On the second point however we are of opinion that the 
plaintiff's suit must fail and that it is barred by the provision of 
section 43, Civil Procedure Code. 

The Judge of the lower appellate Court 'has expressed the 
opinion that the provisions of section 85 of the Transfer of 
Property Act might be applied to a case like the present so as 
to compel the plaintiff when bringing his suit on his subsequent 
mortgage to include in it any claim that he might have on 
account of having paid of the two prior mortgages. Against 
the acceptance of this view there is however the fact that 
the property comprised in the suit to enforce the second 
mortgage is the interest of the mortgagor in that ‘property 
which is left after excluding the interest hypothecated under 
the first mortgage, that. is to say the mortgagor’s right of 
equity of redemption of the prior mortgage. Strictly speaking 
therefore the first mortgagee has not an interest in the 
property comprised in the second mortgage. But at the same 
time we doubt, having regard tothe expression used in sec- 
tion 85 of the Transfer of Property Act, whether it was not 
the intention of the Legislature that all persons interested in 
the immovable property against which the plaintiff sought to 


(1) (1879) I L. R. 2 All. 554. (3) (1886) I. L. R. 9 AL, 108. 
(2) (1885) 1. L. B, 7 AU, 820. — (4) (1896) I L. R. 19 Mad, 288. 
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enforce his mortgage should not be made parties to the suit, 
whether those persons were prior or subsequent mortgagees, if 
the plaintiff had notice of such interests. The object of the 
section appears to usto beto protect alike the interests not 
only of all mortgagors and mortgagees but also of bona fide 
purchasers for value. 

On behalf of the appellants reliance has been placed on the 
decision of the High Court of Allahabad in the case of Sundar 
Singh v. Bholu (1), and it has been argued that under the law 
there is nothing to prevent the holder of two independant 
mortgages over the same property from obtaining a decree for 
sale on each of them in a separate suit. It has been argued 
that section 43, Civil Procedure Code, cannot be taken to apply 
as the cause of action on the suit on the second mortgage is not 
the same as that on the prior mortgage. In the case relied on 
however the Judges were careful to observe that “it was difficult 
to see what benefit the two -decrees would be to the plaintiffs 
except that they might execute one of the decrees by sale of the 
property and, if there was a surplus arising from the sale, 
they might probably attach the surplus in execution of the 
other decree." 

That decision has been dissented from by the High Courts 
of Madras and Bombay in the cases of Dorasam1 v. Venkata- 
Seshayyar (2) and Keshavram Dulavram v. Ranchhod Fakira (3), 
respectively. Moreover it cannot in our opinion be taken to apply 
to the facts of the present case. 

The present plaintiff is not a mortgagee who has taken two 
separate mortgages from the same person, but he is a subsequent 
mortgagee who as such has been enabled under the provisions 
of section 74 of the Transfer of Property Act to pay up the 
prior mortgages in order to protect and strengthen the security 
for payment of his debt which he held under the subsequent 
mortgage. Though by so doing he acquired all the rights and 
powers of the prior mortgagee he must be taken to have done 
so subject to his position as the holder of his own mortgage. 
When therefore he sought to enforce by suit his original mort- 
gage against the security which by his payment of the former 
mortgage he has protected and made more valuable for the 
realisation of his debt, he was bound in our opinion to join in 
that suit any further claim which he had against that property 


(1) (1898) I, L. R, 20 All, 822. (2) (3901) I. L. R, 25 Mad, 108, 
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by reason of payments made by him under section 74 of the 
Transfer of Property Act, the sum so paid being treated as an 
addition or accretion to the claim on his original mortgage. In 
such circumstances the present plaintiff was under the provisions. 
of section 43 of the old Code of Civil Procedure bound to 
include the present claim in the suit brought on his mortgage 
and as he failed to do so he is barred in the present suit from 
enforcing his claim or pursuing his remedy by s of the 
property in suit. - 

We see no reason to differ from the view taken by the 
Judge of the lower appellate Court with regard to the right to a 
personal remedy against defendant No. 1 claimed by the plaintiff. 
The payment by the plaintiff to the prior mortgagee of the 
mortgage debt due from defendant No. 1 within 6 years from 
the due date of the second mortgage would not entitle the 
plaintiff to a further period of limitation against that defendant. 
For the above reasons we confirm the decree of the lower 
appellate Court and dismiss the appeal with costs. 


N. K. B. Appeal dismissed, 
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PRESENT: Lord Macnaghten, Lord Collins, Str Arthur Wilson 
ana Mr. Ameer Als. 


MUNSHI MUNNU LAL AND ANOTHER 
V. 
GHULAM ABBAS AND OTHERS. 


[ON _APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF OUDH. | 
Ciril Procedure Code (Aot XIV of 1882), See. 456— Representation of minors 
— Order appointing guardian ad ltem— Absence of evidence of aflidavit.— 
Presumption of regularity. 

In & case where the question was whether certain minors were properly 
represented at the hearing of a suit in which the deoree now impugned was 
made, the order appointing a guardian «d litem of the minors was on the 
record, but no affidavit required by section 456 of the Civil Procedure Code 
(Aot XIV of 1882) was forthcoming : 

Held, that it must be presumed, in the absence of evidence to the contrary, 
that everything was regularly and properly done; and that the minors wera 
properly represented by the guardian ad litem appointed by the Court. 


Musammat Bibi Walian v. Banke Behari Pershad Singh (1) applied. 


Appeal from a decree of the Court of the Judicial Commis- 
sioner of Oudh (May 20, 1907), which reversed a decree of the 
Court of the Subordinate Judge of Barabanki (June 30, 1906). 

The main question for determination on the present appeal 
was whether two of the four respondents, Ghulam Abbas and 
Ghulam Sarfaraz, were entitled to set aside a sale made on 
January 20, 1897, of certain immovable property, in execution 
of a decree passed on November 14, 1894, by the Court of the 
Subordinate Judge of Barabanki in favour of the appellant, 
Munshi Munnu Lal, against the above-named respondents and 
other sons of Ghulam Hazarat, deceased. The only ground on 
which the said sale was questioned before their Lordships was 
that the said two respondents, who were then minors, were not 
properly represented at the hearing of the suit in which the said 
decree was pronounced. 

The Subordinate Judge decided futer aha that the said 
decree of November 14, 1894, was binding on the plaintiffs, and 
that they were properly represented in the said suit by a guar- 
dian ad litem, duly appointed, against whom no fraud, collusion 


(1) (1903) L. R. 80 L. A. 182, 
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kah or negligence could be charged. He accordingly dismissed the 
1910, suit with costs. . 
Munshi Munnu Lal On appeal the Court of the Judicial Commissioner found 
" ou ap" 
iilam Abb: inter alta that the said decree was not binding on the plaintiffs 
oe because the Court trying the said suit had not before it the 


affidavit required by section 456 of the Code of Civil Procedure 
(Act XIV of 1882), at the time of appointment of guardian ad 
litem. In the result the sale in execution of the said decree was 
set aside, and the plaintiffs! suit was decreed in part with pro- 
portionate costs. 

The appellants, thereupon, appealed to His Majesty in 
Council. | 

Mr. DeGruyther, K. C., and Mr. B. Dude for the appellants ; 
Ghulam Razzaq was appointed guardian ad litem as required by 
section 443 of the Civil Procedure Code (Act XIV of 1882). It 
is contended that Ghulam Razzaq was not a proper person to 
be appointed and that he was appointed without any inquiry. 
But the provisions of section 456 of the Code have been complied 
with. 'There is no affidavit on the record, but the evidence 
shows that the Court did make an enquiry. The Court made 
the necessary order, which is now questioned after a lapse of 
16 or 17 years. The ground of contention is that there was no 
affidavit as required by section 456 of the Code, and, therefore, 
the appointment of Ghulam Razzaq is invalid and the minors 
were not represented. Asa matter of fact Ghulam Razzaq did, 
as found by both Courts in India, protect the minors’ interest. 

[Sis ARTHUR WirsoN : Surely it must be presumed that an 
affidavit was made. | 

Mr. DeGruyther : That point has been decided in the 
affirmative in Musammat Bibi Walhan v. Banke Behari Parshad 
Singh (1). Ifthere had been no application for the appointment 
of a guardian ad litem, there could have been no affidavit. But 
in this case there was such an application, and it must be pre- 
sumed that there was an affidavit. 

Mr. G. E. A. Ross, for the respondents : Section 456 of the 
Code requires three things, namely, (1) affidavit, (2) proper 
inquiry as to fitness of the person to be appointed as guardian 
ad litem and (3) the decision of the Court that the person 
appointed is a fit and proper person. There was no inquiry in 
this case and Ghulam Razzaq was appointed on a mere applica- 
tion. There is no affidavit on record. He was an executant of 

(1) (1908) L. R. 801, A, 182, 
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the deed of mortgage in suit and illiterate. He was, therefore, P. C. 


not a fit and proper person to be appoiuted. Moreover, there 1910. 

is nothing to show the date of the application. The order of Munshi Moni dod 
the Court appointing Ghulam Razzaq guardian ad litem was v 

. oe : Ghulam Abbas, 
wholly illegal, because the imperative provisions of section 456 — 

of the Code did not receive compliance. The case of Afusamsmat LOFDMaendg wen. 
Bibi Wakanu v. Banke Behari Pershad Singh (1), relied upon, 

did not deal with section 456 of the Code and has no applica- 

tion here. 


The judgment o£ their Lordships was delivered by 


Lord Macnaghten,—Their Lordships are of opinion that 
the decision of the Subordinate Judge was perfectly right. 

The question is whether the respondents in whose favour 
a former decree, made when they were infants, has been set 
aside, were' properly represented at the hearing of the suit in 
which the decree was pronounced. 

The objection was that the affidavit required by section 
456 of thé Code of Civil Procedure is not forthcoming. It does 
' not appear whether in point of fact there was an affdavit or not. 
But assuming that there was not such an afidavit their Lord- 
ships think it impossible now to hold that the infants were not 
properly represented at the time. The learned Judge appointed 
Ghulam Pazzak their guardian ad /etem. The order is on the 
Record and it must be presumed, in the absence of evidence to 
the contrary, that everything was regularly and properly done. 

The case that was referred to of Mussammat Bibi Wahan and 
others v. Banke Behri Pershad Singh and others (1)is really a much 
stronger case, because there the person who acted as guardian 
ad litem was not formally appointed, but he was recognised as 
guardian ad item by the Court in the progress of the suit, and it 
was held by this Board that after that recognition it was too late 
to dispute his appointment. 

Their Lordships will therefore humbly advise His Majesty 
that the Appeal should be allowed. The respondents must pay 
the costs of the Appeal. 

Messrs. Barrow, Rogers and Nevill.—Appellants! Solicitors. 

Messrs. T. L. Wilson & Co.—Respondents' Solicitors. 
Appeal allowed. 


March, 8. 


JANG P. 
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PRESENT : Lord Macnaghten, Lord Collins and Sir Arthur 
Wilson. j 


LALA BRIJ NARAIN 
U 


KUNWAR TEJBAL BIKRAM BAHADUR. 


[ON APPEAL FROM THE HIGH Court OF JUDICATURE AT ALLAHABAD.] 
Amendment of deoree—Jurisdiction—Deoree confirmed on appeal— Power of 
the first Court to alter it—Joint decree, amendment of. 

The first Court has no jurisdiction to alter a decree after it had been 
affirmed on appeal by the appellate Court, 

When a joint mortgaged decree has been amended without jurisdiction, the 
order of amendment ought to be discharged as regards all the deoree-holders. 

Appeal from a judgment and decree of the High Court at 
Allahabad (February 23, 1905), which rejected an application 
made by the appellant to the said High Court for revision of an 
order, dated the 11th June, 1904, passed by the Subordinate 
Judge of Moradabad, amending a decree of his Court. 

The facts of this case are fully set out in their Lordships' 
judgment. 

The Appeal was heard ez parte. 

Mr. DeGruyther, K. C. and Mr. G. E. A. Ross for the 
Appellant, referred to the Civil Procedure Code, (Act XIV of 
1882), sections 209 and 206, and the Transfer of Property Act, 
(IV of 1882), sections 89 and 93, and submitted that the order 
of the Subordinate Judge was made without jurisdiction and was 
inoperative against all persons whom it purported to affect, and 
that the High Court erred in holding that the said order of the 
Subordinate Judge, which related to a joint and several decree, 
in favour of all the decree-holders, could stand as against the 
appellant, and, at the same time, could be.set aside only in so far 
as 1t affected the interest of the decree-holder Lachman Das. 

The Respondent did not appear. 

The judgment of their Lordships was delivered by 

Lord Collins.—The story out of which the points involved 
in this appeal arise is rather intricate. On the 5th March, 1898, 
the appellant and two persons named Kishori Lal and Sri Ram 
instituted a suit against the predecessor in title of the respondent 
before the Subordinate Judge of Moradabad, for the recovery of 
more than a lakh of Rupees with future interest, by sale of property 
mortgaged under two documents dated respectively the 11th May 
and the 13th December, 1894, On the 6th May, 1898, the claim 
was decreed by the first Court, but on appealto the High Court 
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at Allahabad that Court took the view that the learned Judge 
had placed undue pressure upon the defendant, who had asked 
for a postponement, on the ground of illness, to go on with the 
case, and accordingly set aside the decree which he had made and 
remanded the case for determination according to law. 

On the 3oth January, 1901, the case came again before the 
Subordinate Judge of Moradabad and resulted in a decree for 
Rs. 70,257-14-0, with future interest. Mearwhile Kishori Lal 
and Sri Ram had sold the whole of their interest in the decree 
to one Lachman Das, to whom the present appellant also trans- 
ferred a part of his interest as a decree-holder, and the name 
of Lachman Das was added to the record. From this decree 
botli parties appealed to the High Court. The High Court 
dismissed the defendant's appeal, and with a slight modification 
affirmed the decree of the first Court on the cross-appeal. 

On the 5th October, 1901, on the application of the original 
decree-holders, the first Court made an order absolute for sale 
of the mortgaged property under sections 89 and 93 of the 
Transfer of. Property Act for the amount decreed, together with 
future interest. "Thereafter the present appellant applied to the 
first Court for execution of the said decree, and after certain 
intermediate proceedings, which it is not necessary to refer to 
in detail, the judgment-debtor on the 21st November, 1903, 
deposited the entire amount due under the decree, with 
future iuterest. 

On the 9th February, 1904, the present respondent, the 
judgment-debtor, applied to the first Court to amend the said 
decree by striking out so much of it as awarded future interest 
on the amount decreed. In March, 1904, petitions objecting to 
the application of the judgment-debtor on various grounds were 
filed on behalf of the present appellant and Lachman Das. 
With reference to the allegations of the parties, the Subordinate 
Judge framed the following issues for trial : — 

I. Whether the judgment-debtor's application for amend- 
ment of decrees is barred by limitation ? 

2. Whether the said application is barred by section 13 of 
the Civil Procedure Code? 

3. Whether the decrees of this Court under sections 88 and 
89 of Act IV of 1882 can be amended by this Court as requested 
by the judgment-debtor ? 

4. Whether the judgment-debtor has a right to apply for 
amendment of the said decrees ? 
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P. C. On the 11th June, L904, the Subordinate Judge made an 

1910. order granting the application of the judgment-debtor. - He 

Tala Brij Narain found the four issues in his favour, and amended the two decrees 

20098 of the Court made under sections 88 and 89 of the Transfer of 
Kunwar Tejbal dos = 

Bikram Bahadur, Property Act by striking out of them the provision for future 


Tad dali intererest, the effect of such amendment or modification being to 
— reduce the amount payable under the decrees by a sum of over 
Rs. 19,000. 


Two applications were therefore presented to the High 
Court by the present appellant and the said Lachman Das for 
revision of the order of the Subordinate Judge dated the 11th 
June, 1904. They were heard by a Divisioríal Court, constituted 
by two learned Judges of the High Court, who on the 
23rd February, 1905, delivered separate judgments disposing of 
the two applications for revision in the following manner. 

With regard to the application 24 of 1904, they observed that 
the order, revision of which was asked for, was an order passed by 
the Subordinate Judge of Moradabad amending a decree of his 
Court. Previous to the order of amendment the decree had 
been affirmed on appeal bv the High Court. The Subordinate 
Judge therefore had no jurisdiction to amend. The learned 
Judges thereforé allowed the application and set aside the order 
amending the decree, but only so far as it affected the interests 
of the applicant Lachman Das. With regard to the application 
for revision 32 of 1904 of Brij Narain the learned Judges delivered ` 
the following judgment : 

“Looking to all the circumstances of the case, we do not 
think that this is a case in which we ought to exercise our discre- 
tionary power in revision. We reject the application, but make 
no order as to costs." 

Dissatisfied with the judgment and decree of the High Court 
made on the said application 32 of 1904, the present appellant 
applied for leave to appeal therefrom to His Majesty in Council. 
His application was heard by the Hon'ble the Chief Justice and 
the Hon'ble Sir W. R. Burkitt. — — 

When granting the application their Lordships, after refer- 
ring to the facts of the case, made the following observations :— 

“A Bench of this Court on the application by Lachman Das 
allowed the first application, holding that the Subordinate Judge 
had no power to modify his decree after it had been confirmed 
by the High Court, and set aside the order complained of. In 
the other application No. 32 of Brij Narain, the Bench made an 
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order rejecting it, holding that, under all the circumstances of 
the case, this was,not a case in which they should exercise their 
discretionary power in revision. The consequence is that there 
are now two joint decree-holders, as to one of whom the decree 
contains a provision for future interest the value of which is 
Rs. 19,000 odd, whilst asto the other this provision does not 
exist. The provision of the decree, therefore, seems to be 
apparently inconsistent, as out of two joint decree-holders one 
can execute the decree ø/us future interest, whilst the other 
cannot. Under these circumstances we think this is a case 
which we should certify to be fit for appeal." 

Their Lordships have not had the advantage of hearing 
the case argued for the respondent, but they think the High 
Court have themselves said enough to make it clear that if the 
decree of the first Court was made withot jurisdiction as altering 
a decree after it had been affirmed on appeal in the case of 
Lachman Das, so also the alteration in Brij Narain's case was 
equally ineffectual, and ought not to have been allowed to stand. 

Their Lordships will humbly advise His Majesty that this 
appeal should be allowed. The respondent will pay the costs. 


Messrs. Barrow, Rogers and Newvill.—Appellant's Solicitors. 


Messrs. Ranken Ford, Ford and Chester—Respondent’s 
Solicitors. 
J. M. P. Appeal allowed. 
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An attesting witness is a person in whose presence the instrument is ^ 
executed; the expression presence involves two ideas, namely, mental cognition 
of the act and physical contiguity, 

Where, according to tho custom of the country, purdanashin ladies are, 
unable to appear before male witnesses, a document which by independent 
teatimony is conclusively proved to have been executed by a purdanashin lady 
may reasonably be deemed to have been attested by witnesses who were present 
outside the purda, and who before attestation, satisfied themselves that there 
was no frand, and that the document had been actually executed by the lady 
screened off from their gaze. 

Casson v. Dade (1), Newton v. Clarke (2) and Re Piers (8) referred to, 

The Court should be careful to see that the deeds taken from purdanashin 
women have been fairly taken and that parties executing them have been free 
agents and have been duly informed of what they were about, 

A mortgage decree which directs that the second and third mortgagecs 
to be paid out of the surplus of the sale proceeds realised in execution of the 
decree obtained by the first mortgagee is a valid one, 

Mackintosh v. Watkins (4) referred to, 


Appeal by Defendant No. 2. 
Suit on a mortgage bond. 


The facts and argument sufficiently appear from the judgment. 

Babus Raghu Nath Singh and Satis Chunder Mukerji for 
the Appellant. 

Babus Nilmadhub Bose, Baidya Nath Dutt and Mohendra 
Kumar Mitter for the Plaintiff Respondent. 

Babus Nalini Ranjan Chatterji and Lalit Kumar Ghose for 
the Defendant No. 3 Respondent. 

Moulvie Zahadur Rahim Zahed for the Defendant No. i 
Respondent. 

C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal, on behalf of the second 
defendant in a mortgage suit. The mortgage security which 
the plaintiff respondent seeks to enforce, is alleged to have been 
executed in his favour by the first two defendants on the 28th 
May 1898. The principal sum advanced, is stated to have been 
Rs. 5,000, which carried interest at the rate of 12 per cent. per 
annum with quarterly rests, and was repayable on the 28th 
November 1898. The present action was commenced on the 
11th March 1905 upon the allegation that, nothing had been 
paid towards the satisfaction of the mortgage debt except four 


(1) (1781) 1 Bro. C. O. 99; 28 E, R. 1010, 
(2) (1839) 2 Curtis 320. 

(8) (1845) I Rab. 298, 4 Notes of Cases 250. 
(4) (1904) 1 C, L. J, 8l. 
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sums paid on account of interest, namely, Rs. 150 on the 2oth 
September 1898, Rs. 200 on the 16th February 1899, Rs. 400 
on the sth February 1901 and Rs. 600 on the 11th March 1902. 
The parties joined as defendants were the mortgagors, (the first 
two defendants), a subsequent mortgagee, the third defendant, 
who claimed to have taken a security from the mortgagors 
on the 6th October, 1902, and the fourth defendant a third 
encumbrancer, who had taken a security from the first defendant, 
mortgagor, on the 26th September 1903. The first defendant 
admitted execution of the bond and receipt of the consideration. 
The second defendant, her sister, denied that she had taken the 
loan, alleged that the mortgage deed was invalid for various 
reasons, and further pleaded the bar of limitation. She also 
denied the mortgage in favour of thethird defendant. The 
third defendant the second mortgagee, prayed that provision 
might be made in the decree for the satisfaction of his debt after 
the claim of the plaintiff had been satisfied in full, from the sale 
proceeds of the mortgaged premises. The fourth defendant, the 
third mortgagee from one of the mortgagors, made a similar prayer, 
but he put the plaintiff to the proof of his claim. On these plead- 
ings, four issues were raised, the first of which covered the question 
of the genuineness of the mortgage transactions, so far as the 
second defendant was concerned, in favour of the plaintiff and the 
fourth defendant. The second issue related to the question of the 
validity of the mortgages, as affected by the omission of the 
mortgagors, who were the administrators of the estate of their 
father, to obtain the sanction of the Court which had granted 
letters of administration. The third issue related to the ques- 
tion of the payments of interest alleged by the plaintiff, so as to 
save his claim for a personal decree on the basis of his mortgage. 
The fourth issue expressly raised the question of limitation. The 
Subordinate Judge found upon the evidence, that the several 
mortgage deeds were genuine, that they had been executed by 
the defendants mortgagors and duly attested by witnesses, that 
the principal sums had been advanced as recited in the deeds, 
and that the payments alleged to have been made on account of 
interest, had been made on behalf of both the mortgagors. 
He overruled the objection based on the ground of the failure 
of the mortgagors to obtain the sanction of the Court by 
which they had been appointed administrators, inasmuch as 
they acted in their capacity as the heiresses of their father, 
and not as administrators of his estate. As regards the alleged 
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payments of interest, the Subordinate Judge found that the 
payments had been made through the husband of the first 
defendant, on behalf of his wife, as also of his sister-in-law. In 
this view, the Subordinate Judge decreed the claim, and directed 
that in default of payment to the plaintiff of the judgment-debt. 
within the period of six months specified in the decree, the 
mortgaged properties were to be sold, and out of the sale pro- 
ceeds, the plaintiff was to be paid first, then the third defendant 
out of the surplus left, and one-half of the balance, if any, was 
to be applied in satisfaction of the claim of the fourth defendant. 
The second defendant alone has appealed against this decree, 
and on her behalf the decision of the Subordinate Judge 
has been assailed substantially on four grounds, namely, frst, 
that the «mortgage deeds executed in favour of the plaintiff 
as also of the third defendant, were not shown to have been 
duly attested, and were consequently inoperative as mortgage 
securities ; secondly, that the mortgage deeds were not proved to 
have been executed by her under such circumstances as would 
make them binding upon a purdanashin lady, that the deeds 
were not read over to her, and that the effect of the covenant for 
payment of compound interest, was not explained to her ; 
thirdly, that the payments alleged to have been made, were 
either not actually made at all, or if made, were not made by 
an agent duly authorised by her in this behalf; and fourthly, 
that the decree as framed is erroneous, and not in accordance 
with the provisions of the Transfer of Property Act, which does 
not contemplate the payment of the dues of subsequent encum- 
brancers in an action by a prior encumbrancer to enforce his 
own security. 

In support of the first ground urged on behalf of the 
appellant, it has been contended that under section 59 of the 
Transfer of Property Act, the mortgage instrument to be 
operative as such, must be attested by at least two witnesses; 
that an attestation by a witness who receives an acknowledgment 
of execution from the mortgagor is not sufficient, and that 
in order to effect a valid attestation, the execution of the instru- 
ment must take place in the presence of the witness who sees 
the execution and affixes his signature in token of this fact. In 
support of these propositions, reliance has been placed upon the 
cases of Girindra Nath v. Bijoy Gopal (1) and Abdul v. Sali- 


(1) (1898) I. L. R. 26 Oale 246. 
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mun (1). Reference was also made to the cases of Ford v. Kettle (2), 
Raj Narain v. Abdur Rahim (3), Dinamoyee v. Bon Behari (4) 
and Sas: Bhusan v. Chandra Peshkar (5). In answer to these 
arguments, it has been contended on behalf of the respondents 
that the view taken in the cases of Girindra Nath v. Bejoy 
Gopal (6) and Abdul v. Saltmun (1) is erroneous ; that the con- 
trary view adopted in Ramji v. Bat Parvati (7) and Ganga Dei v. 
Sham Sundar (8), ought to be adopted ; that in any event, on 
the analogy of cases relating to the attestation of wills, itis not 
necessary to prove that the attesting witness saw the execution 
of the deed, but that it 1s sufficient compliance with the law, if 
the document is executed in his presence; and finally, that 
when the document is jointly executed by more than one person, 
in the presence of each other, each executant may be treated as 
an attesting witness in respect of the signature of every other 
executant. 

Before we deal with the question of law raised, it is necessary 
to ascertain precisely the circumstances under which the mort- 
gage deeds in controversy in the present litigation, were execu- 
ted by the first two defendants. From the evidence it appears 
that the mortgagors Nawab Murtaza Begum and Nawab Sur- 
urjigur Begum were daughters of Prince Sir Jahan Kader 
Mirza, nephew and son-in-law of the late king of Oudh. Their 
father died on the 16th April 1896 ; onthe 15th September 1896, 
they took out letters of administration of the estate of their 
father, from this Court in its Testamentary and Intestate juris- 
diction. The two sisters at that time and for several years 
afterwards, lived together in amity, in their paternal house ; and 
there is evidence to show thatthe younger sister, the second 
defendant, regarded her eldest sister almost as her mother. 
Sometime after the marriage of the eldest sister in 1887, 
the younger sister had been married on the 7th February 1891. 
She lived with her husband for about two months, and then, at 
the request of her father, resided in his palace. After the death 
of her father, she lived with her husband for a short time ; but 
in February 1898, there were differences between them, due, it 
is alleged, to the interference of the husband of the eldest sister. 
The result was a suit by the husband of the second sister for 


(1) (1899) I. L. R. 27 Oale 190. (5) (1906) 4 O.L. J. 41; I. L. R. 33 Calo. 861. 
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restitution of congugal rights. This was commenced in 1899, 
and was decided by the Subordinate Judge om the 20th June 
1900. It is fairly clear upon the evidence that at the time 
of the execution of the mortgage in favor of the plaintiff on 
the 28th May 1898, the two sisters lived together in peace 
and amity, and there was entire mutual confidence between 
them. 'Thereis also no room for reasonable doubt that. the 
terms between the sisters continued to be the same, up to 
the time of the execution of the second mortgage, in favour 
of the third defendant on the 6th October 1902. So far, 
therefore, as the suggestion is made that the second defen- 
dant had no independent advice at the time of these tran- 
sactions, there is no solid foundation for it. She had the 
advice of her sister, a literate lady of considerable intelligence, 
whose interests were carefully watched by her husband Prince 
Mirza Muhammad Mokim. It has indeed been suggested, that 
the second defendant was betrayed by her eldest sister; that she 
never received any portion of the mortgage money ; that she 
took no part in the mortgage transactions, and that in substance, 
there were elaborate schemes prepared by her sister and her 
brother-in-law witha view to defraud her. These allegations 
have, in our opinion, been recklessly made, and have not been 
established by the evidence on the record. It is further plain 
that the two ladies, after the death of their father, got involved 
in expensive litigation regarding his estate, and considerable 
sums were needed to pay the solicitors and to meet the other 
costs of the litigation. Under these circumstances, we feel no 
doubt whatever as to the substantial truth of the story of the 
execution of the first and second mortgages by the two sisters, 
as told in the Court below by the witnesses on behalf of the 
plaintiff and the third defendant. The first defendant was 
examined on commission at considerable length, and upon her 


‘testimony which we see no reason whatever to distrust, it is 


proved that the two sisters executed jointly, the two mortgage 
bonds, and received the consideration money. The documents 
were read over and explained to them ; and there is no reason 
to suppose that they did not fully appreciate the meaning and 
effect thereof. The first defendant admits with perfect frankness, 
that the transactions were genuine, and that she and her sister 
executed the deeds, on receipt of the consideration, and with 
full knowledge of their contents. We have also the evidence 
of Jotindra Nath Bose, a solicitor of this Court, in whose pre- 
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sence the deeds were executed, and he is fully supported by 
Mahomed Abdul Hossain, and the husband of the first defendant, 
Prince Mokim. Under these circumstances, the denial of the second 
defendant cannot be accepted as trustworthy, and her depositions, 
recorded at great length by the Commissioner, when closely 
examined, does not produce a favourable impression as to the 
truth of her allegations. The only question, therefore, which 
really requires consideration, is whether the two mortgage deeds 
were duly attested, as required by section 59 of the Transfer of 
Property Act, which provides that a mortgage, when the princi- 
pal money secured is Rs. 100, or upwards, may be effected only 
by a registered instrument, signed by the mortgagor, and attest- 
ed by at least two witnesses. 

So far as the first mortgage bond, which is the foundation of 
the claim of the plaintiff, is concerned, the evidence shows that 
at the time of the execution, the two ladies were seated behind a 
purdah. The first defendant put her signature, the second who 
was illiterate, put her mark, and her thumb impression was taken 
thrice, as the first and second impressions were not very distinct ; 
beneath her mark, her name was written by Prince Mokim, who 
identified her. The document was explained by the solicitor 
Jotindra Nath Bose, who as well as Abdul Hossain, a servant of 
the first defendant, signed the deed as attesting witnesses. It is 
admitted that the solicitor was outside the purdah, and so far as we 
can gather from the evidence, Abdul Hossain also did not actually 
see the second defendant put her mark on the deed. The deed 
was taken inside the purdah by Prince Mokim, but as her sister- 
in-law was not accustomed to appear before him, a wooden parti- 
tion was set up to screen the second defendant from the view of 
the Prince, and it was from behind this wooden screen, that she 
put her cross mark and made her thumb impression. Prince 
Mokim asserts that the secónd defendant put her cross mark 
and thumb impession in his presence, and it is possible, that 
inspite of the wooden partition, he was able to see the hand of 
his sister-in-law, for the first defendant states that her sister put 
her hand out from behind the partition purdah, and made her 
thumb impression before her husband. The position, therefore, 
appears to have been this. The solicitor Jotindra Nath Bose 
was outside the purdah; Prince Mokim with the document in 
his hand, went inside where the two ladies were seated; a 
wooden partition was then put up to screen the second defendant 
from her brother-in-law. Prince Mokim saw his wife and his 
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did not actually see the second defendant put her mark or her 
thumb impression on the deed ; he however signed the deed 
as an attesting witness, in the presence of the ladies; when the 
document was brought outside, Prince Mokim signed the deed 
in token of his identification of the signature, mark, and seals of 
the ladies. Jotindra Nath Bose, solicitor, also signed as an 
attesting witness. So far as the second mortgage bond in favour 
of the third defendant is concerned, the circumstances were 
somewhat similiar. 'On the face of that document, there appears 
the signature of the first defendant, the mark of the second 
defendant, as well as her thumb impression and her name written 
underneath by the pen of Prince Mokim. Jotindra Nath Bose 
and Prince Mokim signed the document as attesting witnesses. 
Besides the evidence of the first defendant, as to the precise cir- 
cumstances of the execution and attestation of the second deed, 
we have the deposition of the solicitor and of Prince Mokim. 
As in the case of the first deed, the solicitor remained outside 
the purdah ; Prince Mokim took the document inside and it was 
executed in his presence ; it was then brought outside, and signed 
by the solicitor and the Prince as attesting witnesses. Upon these 
facts, it has been argued, on behalf of the second defendant, that 
neither of the two deeds was validity attested, so far as she is 
= còncerned, because there were no two persons who had actually 
seen her execute the document and subsequently attested it in 
token thereof. On behalf of the plaintif and the third 
defendant, it has been argued in reply, first, that as the first 
defendant undoubtedly saw her sister execute the document, she 
may be regarded as an attesting witness; and secondly, that for 
the purpose of valid attestation, it is not essential that the 
witnesses should actually see the signature made, or the mark, 
seal, or thumb impression affixed, but that it is sufficient com- 
pliance with the law, if the execution takes place in the 
presence of the witnesses, although the executants are screened 
off from the gaze of the witnesses themselves. In support 
of this latter proposition, reliance has been placed upon the 
cases of Harmongal Narain v. Ganaur Singh (1) and Zsrz Prosad 
v. Rat Gunga Prosad (2). l 

In so far as the first of the two propositions, which we are 
invited by the respondents to accept, is concerned, we are 
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unable to adopt it, either as well-founded on principle or sup- 
ported by authorities. In the Laws of England edited by Lord 
Halsbury, Vol. X, page 389, it is stated that the attesting 
witness must be some person who is not a party to the deed ; 
and a statement of its execution in his presence should be written 
on the deed and signed by him. This view is supported by cases 
of the highest authority, based on principles not peculiar to 
English Jurisprudence. Thus in the case of P eshfield v. Reed (1), 
in answer to an argument that the parties to a document should 
be considered as so many attesting witnesses in respect of the 
execution, it was ruled that the term “attested” manifestly 
implies, that a witness shall be present to testify that the party 
who is to execute the deed, has done the act required, the object 
of which is, that some person should verify that the deed was 
signed voluntarily. Again, in the case of Wickham v. Marquis 
of Bath (2), it was ruled by Romilly M. R. that co-executants 
cannot be regarded as attesting witnesses, because they do not 
sign the deed for the purpose of attesting the execution, but 
with the object of conveying the interest they have in the 
property transferred. The same view is supported by the case 
of Seal v. Claridge (3), where Lord Selborne held that a person 
who is a party to a deed, cannot be regarded as an attesting 
witness, on the ground that if the person for whose benefit the 
instrument is executed, is allowed to be an attesting witness, the 
very object of attestation, namely, the prevention of fraudulent 
malpractice, may be completely defeated. The principle on 
which this rule is based, was clearly set forth in the case of 
Amick v. Woodworth (4): "the true reason of the disqualification 
is that to permit a grantee to attest as a witness the execution 
of an instrument made to himself or take its acknowledgment 
as an officer, where its attestation and acknowledgment are 
necessary to give it validity, would be against public policy, and 
practically defeat the real purpose of the law, which is to prevent 
the perpetration of frauds on grantors, and afford teasonable 
assurance to those who deal with or on the faith of such instrur 
ments that they are genuine and represent bona fide transactions.” 
This view was emphasised in the case of Donovan v. Saint 
Anthony Co. (5), where it was observed, that if the contrary 
view were maintained, the provisions of a statute requiring the 
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execution of a mortgage to be attested by two witnesses, might 
be nullified, and as illustration it was observed, that “a mortgage 
may be given by two persons toa third; the mortgagee may 
attest, and the mortgagors one for the other; then, a person 
may give one mortgage to two persons; these two may furnish 
the attestation ; an interpretation of the Statute, which renders 
such a contingency possible, is clearly inadmissible, because, 
there would be no guarantee of the bona fides of the transac- 
tions," "This line of reasoning appears to usto be based on good 
sense, and is consistent with the principles of justice, equity, 
and good conscience, according to which our Courts are bound 
to decide, We must therefore overrule the first. ground taken 
on behalf of the respondents. 

As regards the second brane* of the contention of the res- 
pondents, its validity has to be determined by refernce to the 
true meaning of the term attestation. As pointed out by this 
Court, in the case of Sasi Bhusan v. Chandra Peshker (1), the 
term attestation is not defined in the Transfer of Property Act, 
but there can be no doubt as to whatit means. The case of 
Preshfield v. Reed (2) to which we have just referred, is an 
authority for the proposition that when an instrument is required 
to be attested, the meaning is that a witness would be present 
at its execution and shall testify that it has been executed by the 
proper person. Again, in the cases of ford v. Kettle (3) and 
Roberts v. Phillips (4) it was held that to attest an instrument, 
was not thereby to subscribe one’s name to it as having been 
present at its execution, but includes also essentially the presence 
in fact at its execution of some disinterested person capable of 
giving evidence as to what took place. These cases contemplate 
as the requisite of a good attestation, that the document must 
have been executed in the presence of the attesting witness who 
subscribes his name to the instrument in token of this circums- 
tance. In some cases, however, the rule has been stated in 
terms which imply, that the attesting witness must have seen 
the executant sign the instrument. Thus in the case of Body v. 
Halse (5), Lord Coleridge, in pronouncing against the validity 
of an attestation, observed that the witness did not see the 


appellant sign the claim. Again, in Luper v. Werks (6) it was 


. (1) (1906) 4 C. L. J. 41, I. L. B, 83 Calc, 861. 
(2) (1842) 9 M & W. 404, (4) (1855) 4 E & B. 450, 
(3) (1882) 9 Q. B. D. 189. (5) (1892) 1 Q. B. 208, 
(6) (1590) 19 Oreg. 122, 28 Pac. 850, 
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ruled, that attestation means that the subscribing witness saw the 
writing executed, and thereupon signed his name as witness. 
Preponderance of judicial opinion, however, is in favour of the 
view, that an dttesting witness is a person in whose presence 
the instrument is executed. "Thus, Sweet in his Law Dictionary 
states, that when A executes a deed in the presence of B, and 
B signs his name on the document as a token of his having 
witnessed A's execution, B is said to attest the execution. The 
Standard Dictionary defines attestation to be the subscription by 
a person of his name to a written instrument, to signify that the 
same was executed in his presence. In the Oxford Dictionary, 
(Vol. I, p. 551) a similar definition is given and reference is made 
to the statement of Blackstone, (Commentaries Vol. 2, page 307) 
that the last requisite to the validity of a deed is the attestation 
or execution of it in the presence of witnesses. If then we adopt 
this definition, the question arises when may an instrument be 
deemed to have been executed in the presence of a witness. 
Reference may, in this connection, be made to the principles 
which have been recognised in cases of attestation of wills which 
are required in England to be attested by witnesses in the 
presence of the testator. No useful purpose, however, would be 
served by a minute examination of the cases on the subject 
which are not directly in point and are not always easy to re- 
concile. It may be generally stated as the result of the decisions, 
that presence involves two ideas, namely, mental cognition of 
the act, and physical contiguity ; in other words, the person in 
whose presence the act is done, must be able mentally to know 
what is being done, and what is done in the presence of a person, 
must take place in physical proximity to him, though it is im- 
possible to lay down any inflexible rule as to what degree of proxi- 
mity is essential. This may be illustrated by a reference to three 
leading decisions on the subject which will show, to what extent 
judicial decisions have gone. In one of the earliest cases on the sub- 
ject, Casson v. Dade (1) it was held that wherethe testatrix sat 
in her carriage, opposite to the window of the attorney's office, 
in which the will was attested, the attestation was valid, because 
the testatrix might see the witnesses through the windows of 
her carriage and of the office. Again, in Newton v. Clarke (2) 
a testator intending to execute a codicil, signed the same while 
lying in bed, there being present in the room the two witnesses 
who attested the codicil; the curtains at the foot of the bed 


(1) (1781) 1 Bro, C, O. 99, 28 E. R. 1010, (2) (1839) 2 Curties 820, 
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were however drawn at the time to screen the testator from the 
fire place; the result was, that one of the witnesses could not 
actually see the testator sign his name nor could the testator 
see that witness subscribe the codicil as attesting it. Sir Herbert 
Jenner held that the codicil was validly attested, as the testator 
and the witness signed their names in the presence of each other. 
In the case of Re Piercy (1), Sir Herbert Jenner Fust expressed 
the opinion that he would be prepared to hold, if necessary, 
that where the testator is blind, the witnesses may be said to 
have attested in his presence, provided the positions of the 
witnesses be such, that the testator, if he had had his eye-sight, 
might have been able to see them sign. The principle deducible 
from these cases clearly supports the view that where, as here, 
according to the custom of the country, purdanashin ladies are 
unable to appear before male witnesses, a document which by 
independent testimony is conclusively proved to have been 
executed by a purdanashin lady, may reasonably be deemed to 
have been attested by witnesses who were present outside the 
purdah, and who before attestation, satisfied themselves that 
there was no fraud, and that the document had been actually 
executed by the lady screened off from their gaze. This 
is the view which was adopted by Brett J. in the case of 
Harmongalv. Ganaur Singh (2) and by Stephen and Chatterjee JJ. 
in Zsri Prosad v. Gunga Prosad (3). Those decisions are based 
not merely on grounds of convenience, but on a sound principle 
analogous to that recognised in the case of execution of wills. 
In this view, it becomes unnecessary for us to pronounce any 
opinion upon the question of the validity of attestation by a 
witness who is not present at the execution but subscribes his 
name subsequently on the strength of an acknowledgment by 
the executant. There .is considerable divergence of judicial 
opinion upon this point, as is indicated by the cases discussed at 
the Bar in the course of the argument ; it may further be pointed 
out that the Madras High Court has recently adopted the Calcutta 
view in Shamu v. Abdul Kadir (4), and in Bombay also, where 
the opposite view had been adopted, there is a tendency to 
revert to the Calcutta view. [Ranu v. Laxman (5), referring to 
Burdett v. Sprlsbury (6).] We may further point out that, as 
suggested by the respondents, under certain circumstances, a 


(1) (1815) 1 Rob. 278, 4 Notes of Cases 250 (3) (1909) 14 O, W. N. 165. 

(2) (1907) 18 0. W N. 40. (4). (1908: I. L. R. 81 Mad. 215. 
(8) (1908) 10 Rom. L, B. 943, T. L. B. 38 Bom. 44, 
(6) (1848) 10 Ol. & F. 840, 8 E. R. 772. 
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grantor may be estopped to claim that his deed is invalid because 
it is not duly attested (Jones on Real Property, Vol. II, sec- 
tion 1089) ; it is not necessary, however, to deal with this aspect 
of the case, because, in our opinion, the two mortgage deeds 
executed by the second defendant jointly with her sister, were 
duly attested. The first ground upon which the decision of the 
Subordinate Judge is assailed, must consequently be overruled. 
The second ground urged on behalf of the appellant, is to 
the effect that the mortgage deeds are not proved to have been 
executed by her under such circumstances as would make them 
binding upon a purdanashin lady, that she had no independent 
advice, and that the effect of the provisions as to compound 
interest, was not explained to her. In support of this position, 
reliance has been placed upon the case of Annada Mohun v. 
Bhuban Mohini (1). In our opinion, there is no substance in 
this contention. No doubt, as has been repeatedly ruled by the 
Judicial Committee, in the case of deeds and powers, executed 
by purdanashin ladies, it is requisite that those who rely upon 
them, should satisfy the Court that they had been explained to 
and understood by those who executed them ; in other words, 
the Court should be careful to see that deeds taken from purda- 
nashin women have been fairly taken and that parties executing 
them have been free agents and have been duly informed of what 
they were about. Judged in the light of these principles, the 
present case is, in our opinion, not open to successful attack. 
The evidence is conclusive that the solicitor Jotindra Nath Bose 
read over and explained the document to the lady, the terms 
of which, it may be observed, were simple and easy of compre- 
hension ; she had the advice of her eldest sister who joined her 
in the transaction, and the husband of the eldest sister looked 
after the matter for the benefit of both. The money was paid 
into the hands of the ladies, and was urgently needed to meet 
the expenses of the litigation then pending, in respect of the 
estate of their father. Under these circumstances, it is impossible 
to hold that the mortgage deeds which had been properly exe- 
cuted, and to which the consent of the appellant had been deli- 
berately given, could be set aside. The second contention of 
the appellant is therefore groundless and can not be sustained. 
The third ground raises the question of limitation, and does 
not demand elaborate examination, as there is really no substance 
in it. In so far as a decree for sale of the mortgaged properties 


(1) (1901) L. R. 29 I, A. 71, I. L. R, 28 Calc. 546. 
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is concerned, no question of limitation obviously arises, but a 
question of limitation does arise in respect of the claim for a 
personal decree against the mortgagors. The plaintiff relies 
upon section 20 of the Limitation Act of 1877, and alleges two 
payments on account of interest within a period of 6 years 
antecedent to the suit. That the payments were actually made, 
is -conclusively proved by the evidence. The only question 
which requires consideration is, whether the payments were 
made by an agent of the appellant, duly authorised in this behalf. 
Now, the payments were made by Prince Mokim, the husband 
of the first defendant ; and having regard to the position of the 
two sisters at the time when the payments were made, we have 
no doubt, that the Subordinate Judge was right in his conclusion, 
that Prince Mokim holding as he did a power-of-attorney from 
both, was the agent of both the ladies. The attempt made by 


‘the appellant to establish that her sister at the time was hostile 


to her, and acted in a way inimical to her interests, has com- 
pletely failed. The third ground therefore, can not be sustained. 

The fourth ground, raises a question as to the form of the 
decree which directs the second and third mortgagees to be paid 
out of the surplus of the sale proceeds realised in execution of 
the decree obtained by the first mortgagee. In view of the 
decision of this Court in L. F. Mackintosh v. IV. S. Watkins (1), 
this objection must be treated as groundless. No doubt, if the 
amount due to the first mortgagee is paid, there will be no sale 
of the mortgaged properties, and the second and third mortga- 
gees will consequently obtain no relief in this suit. If, on the 
other hand, the amount due to the first mortgagee is not paid 
within the period allowed by the decree, the property will be 
sold, and no good reason has been suggested, why after the claim 
of the first mortgagee is satisfied, the second and third mort- 
gagees should not be paid out of the surplus sale proceeds; 
there is thus no substance in the fourth grounc, which must 
therefore be overruled. 

The result is that the decree made by the Court below is 
affirmed, and this appeal dismissed with costs. We assess the 
hearing fee at ten gold mohurs, five for the plaintiff respondent, 
three for the third defendant respondent, and two for the first 
defendant respondent. 

A. T. M. Appeal dismissed. 
(1) (1904) 1 C. L. J. 31. 


Vor. XI.) HIGH COURT. 


Before Str Lawrence H. Fenkins, K. C. I. E., Chief Fustice 
- and Mr. Fustice Doss. 


K. S. BONNERJEE 
v. 
RAJ CHANDRA DUTT.* 


Inter pleader suit— Appeal after remand, maintainalility—Ciril Procedure Code 
(Aot XIV of 1882), Seo, 578. 


Plaintiff gave two kabuliats to two parties of landlords and brought a 
suit praying “that the Court may be pleased to declare which defendant has 
what right in which of the disputed lands, andin what right the plaintiff 
holds which of the said lands and under whom and for what amounts of rent 
the plaintiff is liable to which defendant for which land, and to declare that 
one of the two parties claiming the rents of the said land is not entitled to the 
same.” 

Held, the guit was not one by way of interpleader, The plaintiff was not 
a stake-holder, there were not two persons claiming the same payment or 
money adversely to one another and the suit was not maintainable. 

The fact that the apnellant did not appeal from the order of the lower 
appellate Court remanding the case to the first Court did not have the effect 
of his losing the right of appeal from the final decision. 


Mohesh Chandra Das v. Jamiruddin (11 distinguished. 


Suit by a tenant. 
Appeal by the Defendant No. 1. 


The material facts and arguments appear from the judgment 
of Jenkins C. J. 

Babus Uma Kali Mukerji and. Provash Chunder Mitter for 
the Appellant. 

Babu Gobinda Chandra Dey Roy for the Respondent. 


The following judgments were delivered : 


Jenkins C. J,—-This case comes before us by way of second 
appeal, and it arises out of a suit which has the appearance of an 
interpleader proceeding. The plaintiff 1s the tenant of the lands 
to which the suit relates and the defendants may be divided into 
two groups, on the one side being ranged defendants Nos. 1, 2 and 
8 whom I will for brevity call the Shovabazar party, and on the 
other side defendants Nos. 3 to 7, whom I will describe for brevity 
as the Choudhury party. The plaintiff's grievance is that having, 
as he says, passed two kabulyats, one in favour of the Shovabazar 


* Appeal-ffrom Appellate Decree No. 2266 of 1907, against the decision of 
Babu Ram Charan Mallik, Subordinate Judge, Tippera, dated the lóth July 
1907. affirming that of Babu Mahendranath Das, Munsiff, Comilla, dated the 
Sist January 1906. 


(1) (1901) I, L. R. 28 Oalc. 324. 
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party and the other in favour of the Choudhury party he finds 
himself in this predicament of being sued of both. This he 
considers gave him title to come to the Court and he has brought 
this suit praying "that the Court may be pleased to declare 
which defendant has what right in which of the disputed lands, 
and in wbat right the plaintiff holds which of the said lands 
under whom and for what amount of rent the plaintiff 1s liable 
to which defendant for which land, and to declare that one of 
the two parties claiming the rent of the said lands is not entitled 
to the same," —a somewhat comprehensive and complicated prayer 
for an interpleader. There are further prayers which may be 
regarded as the sequel of that which I have read. The Munsitf 
before whom tbe case came in the first instance dismissed the 
suit as not being maintainable. His decree was reversed on 
appeal by the Subordinate Judge and a remand was directed. 
Unfortunately the present appellants did not at that time prefer 
an appeal and so the case went back to the Munsiff. There was 
an investigation before him resulting in a decree of which 
defendant No. 1 as the mouthpiece of the Shovabazar party 
complains. This decree was on appeal affirmed by the Subor- 
dinate Judge, and it is from that decree of affirmation that 
the present secónd appeal is preferred. 

Two points only are raised on this appeal frst, it is said that 
the Courts below should have held that the suit was barred by 
the provisions of section 474 of the Civil Procedure Code of 
1882, and should have dismissed the suit ; and secondly, that the 
Courts below should have held that the plaintiff's suit was 
barred by the principle of res judicata. The plaintiff endeavours 
to support the decree in his favour by reference to section 474 
of the Civil Procedure Code, and he in effect concedes that 
unless he can establish to our satisfaction that this suit is 
sanctioned by section 474 ofthe Civil Procedure Code, it is 
misconceived. Section 474 is only one of several contained in 
Chapter XXXIII which lays down the law as to interpleader. 
Section 470 provides that “when two or more persons claim 
adversely to one another the same payment or property from 
another person, whose only interest therein is that of a mere 
stake-holder and who is ready to render it to the right owner, 
such stake-holder may institute a suit of interpleader against all 
the claimants for the purpose of obtaining a decision as to whom, 
the payment or property should be made or delivered, and of 
obtaining indemnity for himself: Provided that if any suit is 
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pending in which the rights of all parties can properly be 
decided, the staReholder shall not institute a suit of inter- 
pleader.” Then section 471 lays down what are the requisites 
of a plaint in such a suit. It provides that the plaint must state 
“ (qa) that the plaintiff has no interest in the thing claimed 
otherwise than as a mere stakeholder ; /2/ the claims made by 
the defendants severally, and (c) that there is no collusion 
between the plaintiff and any of the defendants.” Then it is 
provided in section 472 that " when the thing claimed is capable 
of being paid into Court or placed in the custody of the Court, 
the plaintiff must so pay or place it before he can be entitled to 
any order in the suit.” The prayer of this suit seeks a declara- 
tion as to the title to land, and if this land is to be regarded as 
the property that was in dispute, I fail to see how the plaintiff 
can describe himself as a mere stakeholder of the property, and 
indeed in view of that obstacle in his way the learned pleader 
for the plaintiff has in the course of his argument before us, 
urged that the interpleader relates to the rent payable under the 
kabulyat. But there again we are confronted with the difficulty 
that there are two kabulyats and not one kabulyat, and the 
amount secured by each is different from that payable under the 
other, so that Ifail tosee how it can be said that we have the 
predicament of two or more persons claiming adversely to one 
another the same payment or money ; and, without elaborating 
the matter further it appears to me that the case manifestly does 
not come within the positive provisions of Chapter XXXIII, and 
that section 474 is clear in its terms against the plaintiff. On 
the facts placed before us it is impossible to hold that the rival 
parties, when their positions in relation to these claims are precisely 
defined, claim the one through the other. If the plaintiff finds 
himself harassed in the way he describes it may be that he can take 
advantage of the protective procedure prescribed by section 149 
of the Bengal Tenancy Act, though as to this Ican express no 
definite opinion on the present materials. But be this as it may 
the suit which he has brought is not properly maintainable. It 
has been urged that having regard to the provisions of section 
278 of the Civil Procedure Code of 1882, no advantage can be 
taken against him of that fact, having regard to the course this 
case has taken. I cannot agreé with that view of the section or 
of the case that the plaintiff has cited to us as the most potent 
in his favour, that is to say the decision in Mohesh Chandra Dass 
v. Famiruddin (1). There is nothing in that case nor, in my 
(1) (1901) I, L. R. 28 Cale, 824, 
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opinion, is there anything in the section which sanctions the 
view that the appellant has lost his right of appeal to the High 
Court after remand. 

The result then is that in my opinion the appeal must be 
allowed and the suit must be dismissed. 

The appellant will get his costs of this appeal and also the 
costs throughout other than those subsequent to the remand. 

Doss J.—I agree. 


N. K. B, Appeal decreed, 
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Before Mr. Fustice Mookerjee and Mr. S ustrce Carnudt ff. 
SRINATH DAS 


U 


PROBODH CHUNDER DAS AND OTHERS.” 


Partition suit—Purties, necessary—Uindu wife, if unnecessary party— 
Unknown person and his heirs to be made parties—Ser rice of summons— 
Ciril Procedure Cuda ( Aot XIV of 1882) Sec. 88—Ovurt’s power to regu- 
late procedure— Appeal, valid, requisites of —Indian Evidence Act (I of 
1579), Sec, 107— Presumpiion, 


Ordinarily only snoh persons should be added as defendants in a partition 
suit as nre owners of the interest to be partitioned, But if it cannot be 


ascertained with precision whether some of the owners are alive, then both the’ 


unascertained owners and their legal representatives should be added as defen- 
dante, and service of notice effected on the unascertained owners in the manner 
prescribed by section 82 of the Code of Oivil Procedure (1883). 

, The only presumption enacted by section 107 of the Indian Evidence Act 
is that the party is dead at the time of suit, but there is no presumption as to 
the precise time of his death. 


Dharup v. Gobind (1), Rango v. Mudiyeppa (2), Fani v. Surjya Kanta (3) 


and La re Phene’s Trustee (4) referred to, 


The Court has inherent power to regulate its procedure in such a manner 
as may shorten litigation and result in substantial justice to the litigant parties, 
The requisites of a valid appeal are, first, that no one can appeal from a 
judgment or decree unless he was a party to the action or was treated as such 
or js the legal representative of a party or has privity of estate, title or 
interest, apparent on the face of the record: secondly, that the appellant 
bas an interest in the subject-matter of the suit, and thirdly, that the appel. 
lant is prejudicially affected by the decree complained of, 
A Hindu wife's right to maintenance is attributed to a kind of identity with 
* Appeal from Appellate Decree No. 1865 of 1907, against the decree of 
Babu Taruk Chunder Das, Subordinate Judge of Dacca. dated the 29th July 


1907, reversing that of Babu Jotindra Chunder Bosu, Munsiff of Manickgunj, 
dated the 25th October 1906. 


(8) (1907) 5 O. L. J. 649; I. L. R. 86 Calo. 25. 
2) (1898) I. L. R. 23 Bom. 296, (4) (1870) L. R. 5 Oh. App. 139, 
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her husband in proprlotary right, though her right may be of a quite snbordi- 


nate character. ° 
Sonatun v. Juggut Soondres (1) and Jamna v. Moohul (2) referred to. 
When a partition takes place, the share of the husband may be made 
over to his wife, to be held by her on his behalf during his absence. 
Appeal by Defendant No. 1. 
Suit for partition. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babus Harendra Narayan Mitra and Akhil Bandhu Guha 
for the Appellant. 

Babus Debendra Chandra Muilic and Gobind Chunder Dey 
Roy for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—The question of law which has been argued 
“in this appeal is one of some novelty, and arises under circum- 
stances of an exceptional character as to which there is no 
controversy among the parties except in one particular. The suit 
out of which the appeal arises, was commenced for the partition 
of joint property which belonged admittedly to the plaintiff Kali 
Charan Das and the predecessor of the defendants, Ram Kanai 
Das,in equal shares. Ram Kanai Das had three sons, Prosanno 
Kumar Das, the first defendant, Provath Chandra Das, the second 
defendant, and Rajani Kanto Das, who left his home many years 
ago. At the time when Rajani Kanto disappeared, he had 
married, and he left behind him his wife Kristo Kumari Dasi, 
the third defendant. The plaintiff commenced the action for 
partition of the property, and he joined as defendants Prosanno 
Kumar, Provath Chandra and Kristo Kumari. Of these, the 
first defendant filed a written statement, in which he alleged that 
Rajani Kanto had predeceased his father, who died about the 
year 1891, and that consequently the third defendant had never 
acquired any interest in the property and was in no sensea 
necessary party to the suit. The second defendant, on the other 
hand, pleaded that Rajani Kanto was still alive and was conse- 
quently a necessary party. The third defendant, Kristo Kumari, 
put her case in the alternative. She pleaded, in the first place, 
that Rajani Kanto was still alive and was a necessary party. She 
pleaded in the second place, that, if Rajani Kanto was proved ta 
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be dead, she was entitled to his share as his heir-at-law. Upon 
these conflicting allegations, on the 19th March 1906, the Court 
directed Rajani Kanto Das to be added as the fourth defendant. 
The substantial question in controversy at the preliminary stage 
was, therefore, the extent of the respective shares of the different 
parties to the suit. The Court of first instance held that as 
Rajani Kanto had not been heard of within 30 years of the date 
of the suit, he must be held, under section 107 of the Indian 
Evidence Act, to have died more than 30 years before the suit; 
that, as his father had died in 1891, he had never acquired any 
interest in the property, and that the third defendant, as his 
widow, had accordingly no share in the property. In this view, 
the Court directed one-half of the property to be allotted to the 
plaintiff and the other half to be divided equally between the 
first and second defendants. The third defendant appealed to 
the Subordinate Judge. In answer to the appeal, it was argued 
that it was incompetent, because, as she had no interest in the 
property sought to be partitioned, she was not a necessary party 
to the proceedings, much less could she maintain an appeal 
against the decision of the Court of first instance. This preli- 
minary objection was overruled. The Subordinate Judge then 
found on the evidence that Rajani Kanto had not been heard of 
within 7 years of the suit, and that consequently the presumption 
under section 108 of the Indian Evidence Act was, till the 
contrary could be proved, that he was alive at the date of the 
suit. In this view, the Subordinate Judge modified the decree 
of the Court of first instance, and directed that one-half of the 
property should be given to the plaintiff, and that the other 
half should be dlvided equally among the first, second and fourth 
defendants, with the reservation that the share of the fourth 
defendant was to be held by his wife, the third defendant, so 
long as he did not appear. The first defendant has now appealed 
to this Court, and on his behalf the decision of the Subordinate 
Judge has been assailed substantially on two grounds, namely, 
frst that the third defendant was not a necessary party to the 
proceedings ; and, secondly, that she was incompetent to prefer an 
appeal against the decision of the Court of first instance. The 
questions raised are apparently of first impression in so far as the 
Courts of this country are concerned, and are by no means free 
from difficulty. But, after careful consideration of the argu- 


ments addressed to us on both sides, we are of opinion that 


both should be answered against the appellant. 
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In so far as the first objection is coucerned, it has been 


argued that, as.the third defendant has been found by both the 


Courts below, (although for entirely different reasons), to have no 
interest in the property, she must be treated as an unnecessary 
party, and that in fact it was illogical for the Court of first 
instance to join as defendants, both the third defendant and her 
husband, (the fourth defendant), because, manifestly, if either of 
them has any interest in the property, it must be to the exclu- 
sion of the other. This argument, in our opinion, must be 
treated as fallacious. It may be conceded that ordinarily only 
such persons should be added as defendants in a partition suit, as 
are owners of the interest to be partitioned, because a suit for parti- 
tion is but a compulsory method of acquiring title in severalty to 
the property subject thereto, which without such suit might have 
been acquired by voluntary conveyances and releases, The only 
safe course for the plaintiff to pursue is, therefore, to ascertain 
from what persons he would desire conveyances and releases, if 
he were not proceeding by suit, and, having so ascertained, to 
make them all parties defendants. If, however, there is some 


uncertainty in the matter and one or more of the owners can ` 


not be traced or it cannot be ascertained with precision, whether 
they are alive or have left any heirs, what is the procedure to 
be followed? The question has been elaborately discussed in 
leading American text-books on the subject of partition (Knapp on 
Partition, Ch. 20, and Freeman on Co-tenancy and Partition 
section 483.) It is pointed out that such persons might be made 
parties under the description of unknown owners ; and, if noticé 
is served by public proclamation or substituted service is effected 
at the last known place of residence according to the statutory 
provisions upon the subject, the proceedings which culminate 
in a final judgment or decree for partition, would bind the joint- 
owners not specifically named quite as much as those named and 
served with the writ. The leading decision on the subject is 
that of Cook v. Allen (1), where Parson C. J., pointed out that the 
procedure is substantially the same as that prescribed by 8 and 
9 Will IIL, Ch. 31. The same view was elaborated in the case 
of Nash v. Church (2), where Dixon, C. J., defended the justice 
of the rule on the ground that, if judgment on any such proceed- 
ings is not to be held binding and conclusive on all persons 
having an interest, both as to the amount and nature of their 
interests, like other judgments, then the mischiefs to be remedied 


(1) (1897) 2 Mass. 467. (2) (1860) 10 Wis 311. 
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cannot be reached, and partition in many cases may become 
an impossibility. In the absence of statutory provisions in this 
country for the validity of the service of notice upon persons 
described as unknown, it is not necessary for us to rule that a 
decree for partition can be given a binding character as against 
unnamed absent persons by such method. But it is clear that 
in such cases of uncertainty, persons may be joined as defendants 
in the alternative. We may illustrate the proposition by a 
reference to the case of Foknson v. Tohnson (1), the facts of 
which were in many respects closely similar to those of the 
present litigation. The suit related to the partition of certain 
properties which had at one time belonged to a man by name 
Pleasant Johnson, who at his death left, as survivors, his widow, 
six children and certain other heirs. One of these sons, Charles 
Edward, had left his home more than twenty years before the 
trial He was at that time unmarried, and since his disappear- 
ance nothing had been heard of from him for that length of 
time. It could not be ascertained whether he was alive or dead, 
or whether he had married and left any heirs other than the 
persons who were the heirs of hisfather. Inthe partition suit, 
neither he nor his unknown heirs, if any, were made parties, 
and the original Court and the parties proceeded to final judg- 
ment on the presumption that he had died intestate, unmarried 
and without issue, and that in the order of distribution, his 
share would have to be divided among his brothers and sisters 
or their representatives in interest. This judgment was reversed 
on appeal by the Supreme Court of Missouri. Mr. Justice 
Sherwood, after elaborate investigation, held that there was no 
presumption that the missing person had died unmarried and 
without any heirs other than his brothers and sisters. He 
pointed out that unless all persons whose interest in the subject- 
matter of the suit and the relief sought were bound up with that 
of others, were brougt before the Court and made subject to its 
jurisdiction, no decree ought to be made ; because, if a decree 
were made under such circumstances, it might be re-opened by the 
absent parties upon their re-appearance ; for, if the decree was in- 
tended to bind them, they must be made parties to the suit and 
afforded an opportunity of being heard. Under these circumstances, 
it was ruled that the plaintiff must amend the plaint by making 
Charles Edward Johnson (if alive) a party, or his unknown heirs (if 
he were dead) parties to the suit, and have notice served in the 


(1) (19021 170 Missouri 34, 70 S. W. 211, 59 T4 B. A, 748. 


Vou. XL] HIGH COURT. 


manner provided by law. We do not refer to this decision as an 
authority binding in any way on this Court, but merely to show 
that the procedure which has been followed by the Courts below 
in the present case, has been adopted elsewhere as based upon 
grounds of convenience and good sense, and not for any techni- 
cal reasons peculiar to English or American J urisprudence. 
The case before us is in one sense stronger than the one to 
which we have referred. Here, as in that case, itis not known 
definitely whether Rajani Kanto is alive or dead, All that has 
been ascertained is that he survived his father, took an interest 
in his estate by right of inheritance, and has not been traced for 
some years past. If he is alive, he is undoubtedly interested in the 
property. If, on the other hand, he has died intestate, his widow is 
interested in the property. Upon the facts which have been 
found, one of the two alternatives must be adopted. Under 
such circumstances, the only reasonable course to follow is to 
have both the third and the fourth defendants as parties on the 
record. We may point out thatthe view taken by the Court 
of first instance, namely,.that, as Rajani Kanto had not been 
heard of for more than thirty years, he must be presumed to 
have died more than thirty years before suit, was manifestly 
erroneous. The only presumption which is enacted by section 107 
of the Indian Evidence Act, is that the party is dead at the 
time of suit, but there is no presumption as to the precise time 
of his death. Dharup v. Gobind (1), Rango v. Mudtyeppa (2), 
Fani Bhusan v. Surjya Kant (3), and In re Phene's Trustee (4). It 
is not necessary, however, to deal with this point in further 
detail, as the Subordinate Judge has negatived the conclusion 
of the Court of first instance that Rajani Kanto had not been 
heard of for more than thirty years. The substance of the matter 
therefore reduces itself to this. The parties were in controversy 
as to the important fact whether Rajani Kanto was alive or dead. 
There were three different allegations. It was asserted by one 
party that Rajani Kanto had predeceased his father and never 
acquired any interest in the property. It was asserted by 
another that he was still alive and had a share in the property. 
A third alternative was put forward, namely, that he had died 
after his father, and that his interest had been transmitted by 
succession to his widow, the third defendant. Under such cir- 
cumstances, if any finality was to be impressed upon the decree 


(1) (1886) L L. R. 8 All. 614. (2) (1898) I. L. R. 23 Bom 296. 
(3) (1907) 5 C. L. J 649, 1. L, R. 85 Calo 95. 
(4j (1870) L. R, 6 Oh, App. 189. 
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in the partition suit, it was 'essential that both Rajani Kanto 
and his wife should be added as defendants,*so that a decree 
made therein might be binding upon both of them. We must 
consequently hold that the procedure which was adopted by the 
Courts below, namely, to have Rajani Kanto added as a party 
to the suit, and to have service of notice effected in the manner 
prescribed by section 82 of the Civil Procedure Code of 1882, 
was perfectly legitimate. As has been repeatedly pointed out, 
our Codes are not exhaustive, and it is conceivable that the con- 
tingency which has happened, was not anticipated by the framers 
of the Civil Procedure Code, and no provision has been made 
which precisely covers it. But the Court has inherent power to 
regulate its procedure in such manner as may shorten litigation 
and result in substantial justice to the litigant parties. The first 
ground urged on behalf of the appellant, must, consequently, 
be overruled. 

In so far as the second contention of the appellant is con- 
cerned, it is suggested that, upon the facts found by the Court 
of first instance as also by the Court below, it was incompetent 
to the third defendant to prefer any appeal against the judgment 
of the Court of first instance. In our opinion, this contention is 
entirely unfounded. It may be conceded, in the first place, as a 
general proposition of law that no one can appeal from a judg- 
ment or decree unless he was a party to the action or was treated 
as such, or is the legal representative of a party, or has privity 
of estate, title, or interest, apparent on the face of the record. 
It need not also be disputed that a second requisite of a valid 
appeal is that the appellant has an interest in the subject-matter 
of the suit. It is also obvious that a third requisite of a valid 
appeal is that the appellant should have been prejudicially 
affected by the judgment or decree complained of. Now, in the 
case before us, in so far as the first test is concerned, the third 
defendant was, as we have held, a proper party to the proceed- 
ings in the Court of first instance. In so far as the second test 
is concerned, it is equally clear that her claim was in the alter- 
native, and, if one of these alternatives was established upon the 
evidence, she had undoubtedly a substantial interest in the 
subject-matter of the litigation. It has, however, been strenu- 
ously contended that, if the other alternative was found to 
be true, that is, if her husband was still found to be alive, 
she had no present interest in the property, and from this 
point of view herappeal ought not to have been entertained. 


Von XI] HIGH COURT. 
There is, in our opinion, no force in this contention, because, 
before the appeal was heard, no one could anticipate the 
ultimate decision. Besides,as a Hindu wife, she had a right 
of maintenance enforceable against the estate of her husband. 
[Jagannath's Digest, or Colebrooke, Book IV, Ch. I, Sec. r, 
Art. 45, Sonatun v. Tuggutsoondree (1).] Indeed, a Hindu wife's 
right to maintenance has been attributedto a kind of identity 
with her husband in proprietory right, though her right may 
be of a quite subordinate character, but it is by virtue of this 
right that she gets a share equal to that of a son when parti- 
tion takes place at the instance of male members [famna v. 
Mochul (2); West and Buhler’s Digest of Hindu Law, 3rd Ed., 
pp. 262, 392.] From this point of view, itis impossible to hold 
that she had not interest whatsoever in the property, and we 
are of opinion that when the partition takes place, the share of 
her husband may be appropriately made over to her, to be held 
by her on his behalf during his absence. In so far as the third 
test is concerned, it is indisputable that she had substantial 
grounds of grievance against the decision of the Court of first 
instance. That decision completely negatived her right, present 
or prospective, to any portion of the subject-matter of the 
litigation. The decision was, in substance, that her husband 
had predeceased his father, that he consequently had never 
acquired any interest in the property, and that she herself had 
no interest therein. It is difficult to appreciate how, under these 
circumstances, it can be seriously maintained that she was not 
rightly brought before the Court and that she could be concluded 
by an adverse judgment without any opportunity afforded to 
her to test the propriety of that decision by way of an appeal. 
This contention in substance is so extraordinary and so 
flagrantly unjust, that no Court could give effect to it unless 
compelled to do so by clear and specific statutory provisions in 
that behalf. It is needless to add that none such has been 
brought to our notice. We must, therefore, hold that the 
appeal was perfectly competent, and that the Subordinate Judge 
had jurisdiction to make the decree which he has passed. . 

The result is that the decree made by the Subordinate 
Judge is affirmed, and this appeal dismissed with costs. 


A. T, M. Apbeal dismissed. 
(1) (3859) S M. 1. A 60. (2) (1879) I. LR. 2 All. 815 
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Before Mr. Fustice Brett and Mr. Fustice Sharfuddin, 


TAHALDAI KUMRI 
v. 
GAYA PERSHAD SAHU AND OTHERS.* 
Hindu Law, dlitakshara—Inheritance—Step-mother—Gotraju Sapinda— 
father’s sister's son. 


Under the Mitakshara, as interpreted in Bengal, a step-mother is not entitled 
to succeed to the estate of her stepson either as a Gotraja Sapinda or in preference: 
to the father’s sisters son. Sheis not a gotraja sapinda. 


She is however entitled to maintenance out of the estate of the deceased 
step-son, 
Appeals against a judgment ina Letters of Administra- 
tion case. 
The material facts and arguments appear from the judgment. 
Moulvie Muhammad Mustafa Khan for the Appellant. 
Babu Dwarkanath Mitter for the Respondents. 
The following Judgment was delivered by 


Brett J.—The present appeals are directed against a judgment 
of the District Judge of Bhagulpore dealing with two applications 
for Letters of Administration to the estate of two minors Raghu 
Sahu and Chamru Sahu. The applicant in one of the applications 
was the step-mother of the two deceased minors and the appli- 
cants in the other were the father’s sister’s sons of the deceased. 
The minors also left a half-sister by the same step-mother but 
she is not a party to either of the two applications. The 
learned District Judge held that Letters of Administration could 
only be issued to the persons entitled to succeed to the property 
and, on a consideration of the authorities, he was of opinion 
that, under the Mitakshara system of the Hindu Law as inter- 
preted in Bengal in the Full Bench case of Lala Fatt Lal v. 
Mussamai Durant Koer (1), the step-mother was not entitled to 
succeed in presence to the other applicants, the sister’s sons of 
the father, who were admittedly the own dandhus of the 
deceased. Against this decision, two appeals in respect of the 
two applications have been preferred to this Court by the step- 
mother. 

In support of the present appeals, the learned pleader who 
has appeared on behalf of the appellant has contended that, in 


*Appeals from Original Decrees Nos, 164 and 155 of 1907, against the 


decision of J. O. Twidell, Esq. District Jud Bh 
eka sq udge, agulpore, dated 9th 


(1) (1864) B. L, R., F, B. 67, 
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deciding this question of the Hindu Law as alluded to. above, 
we should be güided by certain decisions of the Bombay High 
Court and he suggests that, so far as the province of Bengal is 
concerned, the matter has not been decided by the Full Bench 
case on which the learned District Judge has relied. He has 
contended that, in the Full Bench case referred to above, all that 
was decided wasthat,in a divided family a step-mother could 
not come in as an heir of her step-son as she was not included 
in the term " mother " as used in the Mitakshara when specify- 
ing the female heirs entitled to succeed. The opinion expressed 
in that decision does not, however, appear to us to be confined 
to that point alone; for, the judgment runs as follows :—“ For 
the above. reasons, we are of opinion that a step-mother cannot 
take by inheritance from her step-son." The argument ad- 
vanced by the learned pleader with reference to the right of the 
step-mother to succeed to the estate of her step-son is to the 
effect that. as a gotraja sapinda, she is entitled to succeed in 
preference to the father’s sister's sons who are only dandhus. 
In support of this view, he has relied on the case of Kesserbat v. 
Valab Raoji (1), in which it has been held that a step-mother is 
not excluded from the inheritance but comes in as a gotraja 
sapinda. He next relies on the case of Lallubhat Bapubhat v. 
Casstbat (2), in support of the same view that, on marriage, the 
wife and the husband become safinda relations to each other 
and, therefore, the step-mother becomes the gofraya sapinda of 
the step-son; and, he also relies on the case of Russoobat v. 
Zoolebhabat (3), in which it was held that a step-mother suc- 
ceeds to the property of her step-son in preference to the step- 

.son's paternal uncle's son. He has further referred us to the 
opinions of Nunda Pandit as given in the Principles of Hindu 
Law of Inheritance by Sarbadhikary at page 480 and of Balam 
Bhatta as given at page 482 of the same book and has con- 
tended that, on the basis of these authorities, we should hold in 
the present case that the step-mother is entitled to succeed 
to her step-son. 

The learned pleader for the appellant has admitted that, in 
the case of Kumaravelu v. Virana Govindan (4), it has been 
held that neither a half sister nor a step-mother can succeed to 
the estate of the step-brother or the step-son according to the 


(1) (1879) LL. R. 4 Bom, 188. (8) (1895) I. L. R. 19 Bom. 707. 
(2) (1880) I. L. R. 5 Bom. 110. (4) (1879) I. L, R. 5 Mad. 89. 
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‘CIVIL, Mitakshara system of the Hindu Law and, that in the same 
1909. volume of the Indian Law Reports, Madras Series, at page 32, 
iiaa Rea " [Muttammal v. Vengula Khentamel (1),] it has been held that a 


step-mother is not entitled to succeed to a deceased step-son 
AA before the maternal-grand-mother. He has, however, suggested 
Brett, J. that the last mentioned decision does not go so far as to exclude 
m the step-mother from succession altogether as seems to have 
been the opinion of Mr. Mayne as expressed in his work on 
Hindu Law and Usage, seventh edition, page 730, but merely to 
lay down that she cannot succeed as a sapinda though she may 
possibly succeed as a bandhu. The learned pleader has also 
admitted that, so far as the Allahabad High Court is concerned, 
the authorities are all in one direction and are contrary to the 
view which he wishes to maintain tbat a step-mother can 
succeed to the estate of her deceased step-son. The case of 
Rama Nand v. Surgiant (2), is a direct case in point in which, 
in that Court, it has been held that a step-mother cannot so 
succeed. 

The argument, therefore, of the learned pleader in support 
of the present appeals amounts to this that, in dealing with the 
question before us, we should ignore the decisions arrived at by 
the High Courts of Madras and Allahabad and the Full Bench 
decision of this Court and should be guided in our decision by 
the decisions of the Bombay High Court. We are not prepared 
to adopt the course which the learned pleader suggests and which 
is entirely opposed to the principles which the Privy Council have 
laid down inthe case of the Zhe Collector of Madura v. Moottvo 
Ramalinga Sathupathy (3). In determining the question before 
us, it is necessary for us to be guided by the law as it has been 
accepted and administered in this province. The authorities on 
which the learned District Judge relies seem to us to support 
fully the decision at which, be has arrived that, so far as this 
province is concerned, under the interpretations of the Mitak- 
sharalaw as accepted in the districts governed by that law, 
a step-mother is not entitled to succeed to the estate of her 

t step-son either as a gotraja sapinda or in preference to the 
father's sister's son. In arriving at this conclusion, we do not 
wish to lay down that the step-mother and the half sister will 
not be entitled to maintenance out of the estate of the deceased. 
In our opinion, the learned pleader has entirely failed to establish 


(1) (1879) I. L. R, 5 Mad. 32. (2) (1894) I. L. R. 16 AU, 291. 
(3) (1868) 12 M. I. A, 397, (486). 
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his contention that the step-mother is a gotraja sapinda at 
al, the balance of authority being, so far as this side of India 
is concerned, distinctly against him and he has also failed to 
show to us that, as a bandhu, the appellant has preferential 
rights to succeed to the estate of her step-son to those of the 
father's sister's sons. 

The learned pleader has also discussed the rights of the 
half-sister ; but, as we find that she is not a party to either of 
the applications, it is not necessary for us to consider her posi- 
tion. The result, therefore, is that both the appeals are dis- 
missed. In the circumstances of the case, we direct that each 


party do bear her or their own costs. 
N. K. B. Appeal dismissed, 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
CHANDRAKANT DAS AND OTHERS 


v 


RAMA NATH BARMAN.* 


Rant, suit for— Landlord and tenant— Partial eviction—Suspension of rent— 
Tenant recovering possession and mesne profits— Reclamation lease— Mesna 
profits, assessment. 


Where the tenant has been dispossessed of part of the lands leased to him 
by a third party to whom the landlord had given a lease of the same land and 
assisted him in the dispossession, the landlord is precluded from suing the 
tenant for rent of the period of such dispossession, even though the tenant has 
recovered a decree for possession and mesne profits. 

Kadumbinee v, Kasheenauth (1) followed. 

Mahomed Majid v. Mahomed Ashan (2) distinguished, 

In respect of lands from which the tenants were evicted, the landlord may 
look for payment of rent to the trespassers whom he inducted into the lands, 
and they may be entitled, if they have actually paid him rent, to claim a 
deduction from the mesne profits payable to the tenants, 

The doctrine of suspension of the entire rent by reason of even a partial 
eviction, does recognise the position that the landlord may properly be deprived 
of the whole rent, even though the tenant has been in occupation of a portion 
of the lands of the tenancy. This doctrine may be applied in the case of 
reclamation leases. 


Appeal by the Defendants. 
Suit for rent. 


* Appeal from Appellate Decree No. 2527 of 1907, against the decree of 
Mr. Sashi Bhusan Ohowdhury, District Judge of Jessore, dated the 13th August 
1907, confirming that of Babn Satya Charan Gangooly, dated the 28rd 
August 19080. 


(1) (1870) 13 W, R. 338. (2) (1895) I. L. R. 28 Cale, 205, 
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The facts of the case and arguments sufficiently appear from 
the judgment. ° 

Babu Jadu Nath Kanjilal for the Appellants. 

Babus Baidya Nath Dutt and Tariny Das Banerjee for the 
Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendants 
in an action for rent commenced on the 15th April 1905. The 
plaintiff respondent alleged in the Court of first instance that 
the defendants were in occupation of 500 bighas of land under 
a reclamation lease granted in favour of their predecessors on 
the 21st May 1892, but that they had defaulted in the payment 
of rent at the rate of Re. 1 per bigha per annum, as settled by 
the contract, for seven-eighths of the year 1308 and for the 
whole of the years 1309, 1310 and 1311, t.e., from June, 1901, 
to April, 1905. The plaintiff accordingly prayed for a decree for 
over Rs. 2,000 together with damages and costs. The defendants 
admitted the tenancy, but pleaded that, subsequent to the grant 
of the lease in favour of their predecessors, the plaintiff created 
another tenancy in favour of certain persons who may be called 
the Ghoses, first by an ama/nama dated the 7th December, 1893, 
and subsequently by alease dated the 7th August, 1896 ; that 
portions of the land covered by the lease of the 21st May, 1892, 
were included in the subsequent documents in favour of the 
Ghoses : that, as a result, the Ghoses had dispossessed them of a 
substantial portion of the lands comprised in their tenancy, and 
that they were in occupation of not more than 340 bighas of 
land. The defendants contended that, in the events which had 
happened, the entire rent was suspended by reason of unlawful 
disturbance of their possession by their landlord, the present 
plaintiff. The defendants further stated that they had already 
commenced two actions on the r4th May, 1904, against the 
plaintiff and the subsequent lessees for declaration of title to the 
lands from which they had been dispossessed, and for recovery of 
possession and mesne profits. Under these circumstances, by 
consent of parties, the Court directed that the rent suit as well 
as the two title suits should be heard together. In the Court 
of first instance, the Subordinate Judge found upon the evidence 


that the lands claimed by the present defendants as plaintiffs in 


the title suits, were not comprised in their tenancy, and that 


^ 


A 
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consequently the defendants could not be said to have been 
evicted by their landlord from any portion of their holding. In 
this view, the original Court made a decree for rent in favour of 
the plaintiff in respect of 329 bighas, 1 cotta and 14 chittacks of 
land, and at the same time dismissed the title suits. The tenants 
thereupon preferred three appeals to the District Judge, two 
against the decrees of dismissal in the title suits, and one against 
the partial decree in favour of the landlord in the rent suit. The 
District Judge held upon the evidence, as also upon a construc- 
tion of the leases granted by the landlord, that the lands claimed 
by the tenants were included in their tenancy, and that they 
were entitled to a decree for possession of an area which would 
bring up the total to 500 bighas. In this view, he made in the 
title suits decrees for possession of the disputed lands with costs 
against the landlord and the subsequent lessees, and made the 
latter alone liable for mesne profits for three years antecedent 
to the suits and for the period which might intervene between 
the commencement of the suits and the delivery of possession. 
When the District Judge came to consider the appeal in the rent 
suit, he held that as the tenants had obtained decrees for re- 
covery of possession of the lands from which they had been 
dispossessed, together with mesne profits, they were liable to 
pay the entire rent claimed, but, as the landlord had not pre- 
ferred any appeal or filed any cross objection against the decree 
of the Court of first instance, he dismissed the appeal of the 
tenants as wholly unreasonable. In so far asthe decrees in the 
two title suits are concerned, we are not called upon to deal 
with thém, as they have not been challenged by way of appeal 
and have been allowed to become final. In so far, however, as 
the suit for rent is concerned, the tenants have appealed to this 
Court, and on their behalf it has been contended that, as, upon 
the facts found, the tenants are conclusively proved. to have 
been evicted from a substantial portion of the lands oftheir 
tenancy, the entire rent has been suspended, and that the mere 
fact that they have succeeded in their suits for recovery of 
possession and have obtained decrees for mesne profits against 
the lessees of their landlord, does not negative this defence, 
which was undoubtedly valid when the suit for rent was com- 
menced. In support of this proposition, reference has been 
made to the case of Kadumbinee v. Kasheenauth (I), which was 
accepted as good law in the cases of Dhanput v. Mahomed 


(1) (1870) 13 W. B 838. 
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Kasim (1, and Mahomed Majid v. Mahomed Ashan (2). 
It has been argued, on the other hand,that'the landlord is 
not proved to have had any hand in the eviction of the tenants, 
that he is not responsible for the misconduct, if any, of the subse- 
quent lessees, and that, in any event, the doctrine of suspension 
of the entire rent by reason of partial eviction, ought not to be 
extended to cases of boundary disputes among holders of re- 
clamation leases. Before we examine the validity of the argu- 
ments addressed to us on both sides, it is necessary to determine 
precisely the part, if any, taken by the landlord in the eviction 
of the present appellants. 

It appears from an examination of the records of the two 
title suits commenced by the tenants, that the latter asserted in 
the clearest possible terms that the disputed lands were compris- 
ed in the lease granted by the landlord in favour of their pre- 
decessors on the 21st May, 1892 ; that, with a view to obtain a 
higher rental, the landlord had granted a lease of the same land 
on the 7th December, 1893, and 7th August, 1896, to the Ghoses 
at the rate of Re. 1-8-6 per bigha per annum ; that the Ghoses 
had subsequently, in concert with the landlord, dispossessed 
them ; and that they were consequently entitled to a decree in 
each suit for possession and mesne profits. The Ghoses resisted 
the claim on the ground that the disputed lands were not in- 
cluded in the lease of the 21st May, 1892, that they had acquired 
a good title, and, must, therefore, be deemed to have lawfully 
entered into occupation. The landlord defendant not merely 
supported the Ghoses, but denied the title of the lessees of 1892, 
and alleged that they had had no possession at all of the disputed 
lands. Not only did he thus support the case of the subsequent 


lessees by his written statement, but he tried to advance it by 


additional evidence. In substance, he identified himself com- 
pletely with the subsequent lessees. The position taken up by 
him was that the claims of the lessees of 1892 were entirely un- 
founded, and that he acted within his rights when he granted 
the subsequent lease and placed the Ghoses in possession of the 
lands. These facts are established conclusively from the re- 
cords of the title suits, which we have carefully examined. The 
question, therefore, arises, what is the precise position of the 
landlord plaintiff in this rent suit? It cannot be disputed, in 
view of numerous decisions of this Court amongst which re- 
ference may be made to DZanfut Sing v. Mahomed Kazin (I 
(1) (1896) 1, L. R. 24 Cale. 296. — (2) (1£95) I. L. R. 28 Calo. 205, 
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Harro Kumari v. Purna Chundra (1) and Rasheswart v. 
Saurendra Mohun (2), that, if there has been an eviction by a 
landlord of his tenant from even a part of the demised premises, 
the entire rent is suspended, even though the rent has been 
assessed at a known rate per unit of area of measurement. 
Further, as explained by this Court in the case of Aa: Charan 
Shar v. Administrator-Generalof Bengal(3), this doctrine is based 
upon weighty reasons, though it may, at first sight, appear to 
be unnecessarily harsh upon the landlord, and unduly lenient 
towards the tenant, who by reason of its application escapes 
paymeut of rent even in proportion to the area of which he 
continues to hold possession. But the reason in support of the 
rule is conclusive, whether we adopt the one given in the old 
cases, that no man ought to be encouraged to injure or disturb 
the possession of his tenant, whom by the policy of law he 
ought to protect and defend, or accept the one set forth in 
modern cases that if the lessor enters into a part by wrong 
heshall not so apportion his own wrong as to enforce the 
lessee to pay any thing for the residue. In other words, as Lord 
Chief Baron Gilbert puts it, if the contrary view were adopted, 
it would be inthe power of the lessor to resume any part of the 
land against his own engagement and contract, and so by 
taking that which lies most commodious for the tenant, render 
the remainder in effect useless, or put him to expense and 
trouble, to restore himself to such part by course of law. But 
the learned vakil for the landlord respondent has suggested that 
the doctrine ought not to be extended to cases of boundary 
dispute between holders of reclamation leases, as the boundary 
may really be difficult to ascertain, and a landlord, however 
honest he may be, may find himself deprived of his entire rent 
by reason of an innocent mistake on his part. It is not neces- 
sary for us to express any opinion as to whether considerations 
like these should furnish an exception to the rule, because in 
the case before us, it is manifest that the landlord deliberately 
procured the eviction of his first lessees from a substantial por- 
tion of the lands demised to them, solely with a view to increase 
his own profits. In this view, it is unnecessary to discuss the 
case of Annada Prosad v. Mothura Lal (4) to. which our atten- 
tion has been invited, but it is worthy of remark that the case of 
(1) (1900) I. L. B. 28 Calc. 188. 
(2) (1909) 11 0. L. J. 601. 


(3) (1909) 9 C. L. J. 578, I. L. B. 36 Calc. 856. 
(4) (1908) 9 C, L. J, 585. 
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CINE: Stokes v. Cooper (1) upon which reliance was apparently placed 
1910. on behalf of the appellants in that case, can no longer be treated 


Chandrakant Das a$ good law, as is conclusively shown by the cases of Reeve v. 
Bird (2), Upton v. Townend (3) and Rat Charan v. Admintstratcr- 
General (4). If, therefore, we find as we do here, that the 
eviction of the first tenant was procured by the landlord by the 
grant of a subsequent lease, it cannot be disputed that the 
landlord is responsible, beeause he cannot be allowed by the 
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Rama Nath Barman, 
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intervention of an agent or sub-lessee to escape liability for his 
wrongful act [Kadumdbinee v. Kashinauth (5),] though it may 
be conceded that the position may be different if the landlord 
is not a party to the dispossession, directly or indirectly, or his 
act does not result in actual interference. Kal Prasanna v. 
Mathura Nath (6) Gopal Chandra v. Chowdhury Krishna 
Chandra (7) and Srimatt Moni v. Kalachand (8). 

The sole question, therefore, which remains for considera- 
tion is, whether the fact of the subsequent decrees for possession 
obtained by the tenants, does in any way improve the position 
of the landlord. It has been contended by the learned vakil 
for the tenants appellants that this circumstance makes no 
difference, while the contrary view has been strenuously main- 
tained on behalf of the landlord respondent. ‘The case of 
Kadumbinee v. Kashinauth (5), however, clearly supports the 
contention of the appellants, though there has been some diver- 
gence of judicial opinion as to the precise effect of this decision. 
In the case of Mahomed Majid v. Mahomed Ashan (9), it was 
assumed that the case is an authority for the proposition that, 
if a tenant has been dispossessed by his landlord and has subse- 
quently obtained a decree for recovery of possession and 
mesne profits, the landlord when he brings a suit for recovery of 
arrears of rent of the property for the period during which the 
tenant had been dispossessed, is entitled, for purposes of limi- 
tation, to have the time calculated against him only from the 
date of ascertainment of the mesne profits. On the other hand, 


(1) (1814) 8 Campbell 514, 14 B, R. 829. 

(2) (1834) 1 C, M. and B, 31. 

(8) (1855) 17 C. B. 30, 101 R. R. 562, 

(4) (1909) 9 O. L. J. 678, 1. L. R. 36 Calo. 856. 
(5) (1870) 18 W. B. 838. 

(6) (1907) 1, L. R. 34 Calo. 191. 

(7) (1908) 9 O. L. J. 595. 

(8) (1905) 9 O, W. N. 871. ` 
(9) (1895) I. L. R 28 Calo. 205. 
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in the case of DAanput Sing v. Mahomed Kazim (1), the decision : 
in Kadumbinee v. Kashinath (2) was -treated as an authority - 


for the proposition that, where the tenant defendant has been 
dispossessed of part of the lands leased to him bya third party 
to whom the plaintiff landlord had given a lease of the same 
land and assisted him in the dispossession, the landlord is pre- 
cluded from suing the tenant for rent of the period of such 
dispossession, even though the tenant has recovered a decree 
for possession and mesne profits. We have examined the 
original paper book in the case of Kadumbinee v. Kashinath (2) 
and have found from the proceedings in the Courts below 
that the effect of the decision was correctly stated by Ghose and 
Hill JJ. in DAanput v. Mahomed Kazim (1) and that its true 
effect -was not accurately appreciated by Prinsep and Ghosh JJ., 
in Mahomed Majid vw. Mahomed Ashan (3). In fact, that 
decision is precisely on all fours with the case now before us. 
There, as here, a tenant was dispossessed by a landlord, who had 
granted a subsequent lease of the lands previously demised. 
The tenant sued for recovery of possession with mesne profits 
and was successful The landlord then commenced an action 
for recovery of rent of the period in respect of which mesne 
profits had been allowed. This Court held, in affirmance of the 
decision of the District Judge who had differed herein from the 
original Court, that the right of the plaintiff to recover rent 
which he had lost by his wrongful act (because the entire rent 
had been suspended ‘by partial eviction) was not revived when 
the tenants obtained a decree for recovery of possession and 


mesne profits. The learned Judges observed that the position 


of a maa left in peaceful occupation of his land and the position 
of a man ejected and subsequently recovering a decree for 
possession and mesne profits are not the same. Apart from this 
reason, it may be observed thatthe view taken by the learned 
Judges is obviously well-founded on principle. As soon as the 
landlord evicted the tenant, the entire rent was suspended even 
though the eviction was partial. When, therefore, the landlord 
commenced this action for recovery of rent, he had no subsisting 
cause of action enforceable in law. The mere circumstance 
that the tenants subsequently obtained decrees for recovery of 
possession and mesne profits can not entitle the landlord to 


(1) (1896) T. L. R. 24 ale. 296, — (2) (1870) 13 W. B. 838, 
(3) (1595) I. L, R. 23 Cale, 205, 
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obtain a decree on the basis of a claim which had no existence 
at the date of the commencement of the action. But, we may 
add that even if the decrees for possession and mesne profits had 
been obtained before the suit for rent was commenced, the. 
position of the landlord would not bave been improved, as is 
clear from the case of Kadumbinee v. Kashinath (1) The 
learned vakil for the respondent, however, suggested that this 
view was not consistent with principles of justice, equity and 
good conscience. We are wholly unable to accede to this 
contention. When the mesne profits due to the appellants, 
who have obtained decrees against the subsequent lessees of 
their landlord, come to be assessed, it may well bethatin so far 
as lands of which they were deprived are concerned, allowance 
may be made in favour of the trespassers for any rent paid by 
them in respect thereof to the landlord. In other words, in 
respect of lands from which the appellants were evicted, the 
landlord may justly be expected to look for payment of rent to 
the trespassers whom he inducted into the lands, and they may 
be entitled, if they have actually paid him rent, to claim a -deduc- 
tion from the mesne profits payable to the present appellants. 
The result, therefore, would be that the landlord would ulti- 
mately lose the rent of that portion only of the lands from 
which the appellants were not evicted. There is, in our opinion, 
nothing unjust in this position, and the landlord, at any rate, 
has no room for just complaint, because his difficulty is entirely 
of his own creation. In fact, the doctrine of suspension of the 
entire rent by reason of even a partial eviction, does recognise 
the position that the landlord may properly be deprived of the 
whole rent, even though the tenant has been in occupation of 
a portion of the lands of the tenancy. The reason assigned 
by Lord Chief Baron Gilbert in support of this view, is, we 
think, conclusive, and may be applied most strongly in the case 
of reclamation leases. For it is obvious, that if the landlord 
deprives the tenant of possession of the portion which has been 
reclaimed and is then allowed to apportion the rent, he may 
derive advantage from his own wrongful act, and the tenant may 
be placed in a position of considerable hardship and embarrass- 
ment. In our opinion, there is no room for reasonable doubt, 
that the conduct of the landlord in this case fully justifies the 
application of the doctrine of suspension of the entire rent, 


even though the eviction has been partial and even though the 
(1) (1870) 13 W. R. 338, 


~ 
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tenants have subsequently obtained decrees for possession and OIvIL, 
mesne profits. ' 1910. 

The result, therefore, is that this appeal must be allowed, 
and the decree made by the District Judge in affirmance of the 
decision of the original Court, discharged. The suit will stand 


dismissed with costs in all Courts. Mookerjee, J. 


A. T. M. Appeal allowed. 
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KASI SAHU AND ANOTHER. A 
Hindu Law—AMitakshara— Father's debis— Liability of sons—Qusts of unsuccoss- pu 75. 


Jl litigation—' Danda'—' Vyacaharika, 
In a Mitakshara family, the sons are liable for the amount of costs decreed 
against their father, since deceased, the unsuccessful party to a litigation. 
Such costs are neither ‘Danda’ nor within the meaning of ‘not 
Vyavaharika,’ 
Appeal by the Defendants. 


Suit for recovery of money. 





The material facts and arguments appear from the judgment, 
Babu Dwarka Nath Mitter for the Appellants. 
Babu Harish Chandra Roy for the Respondents. 


The following judgments were delivered : 


Chatterji J.—The main question of law raised in this case 
is whether a decree for costs passed against a Mitakshara father 
who has failed to substantiate a claim made to some property 
is binding on his sons who have succeeded by right of survivor- 
ship on his death. It is contended that the debt in this case 
comes within the word Danda or fine inthetext of Yajnavalkya 
quoted in the Mitakshara Chap. VI, Sec. III, Verse 47 Tarka- 
lankar's Edition. “Nor is he bound to pay any unpaid fines or tolls 
or idle gifts" Or within the meaning of “ not Vyavakarika” in 
the text of Ushanas which has been translated variously as necessary 
(for life) by Pandit Girish Chandra Tarkalankar, as “ unusual or 
not sanctioned by law" by the learned Judges of the Bombay High 

* Appeal from ee Decree No, 871 of 1908, against the decision of 
Babu 8. K, Nag, Subordinate Judge, Saran, dated the 81st December 1907, 


affirming that of Babu Bhupendra Nath Mukerji, Munsiff, dated the 10th 
May 1907. 
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Court (1) as "improper" by Shyama Charan in Vyavastha 
Durpan, 3rd Edition, p. 129. 

Words used by Hindu Law-givers must be understood in 
the sense in which the authors may be supposed to have used 
them. Hindu Courts of Justice did not allow costs to successful 
litigants but imposed upon the party who took a false plea a 
hne payableto the king, equal to the claim ; see Yajnavalkya 
Chap. II, Verse II. . 

"Ifthe defendant denies the claim of the plaintiff and the 
latter prove his claim by witnesses then the defendant will pay 
the plaintiff's claim and an equal penalty to the king.) Manu 
Chap. VIII, Verse 59. "Inthe double of that sum, which the 
defendant falsely denies, or on which the complainant falsely 
declares, shall those two men, wilfully offending against justice, 
be fined by the king." 

So that costs awarded against a defeated litigant could not 
be danda or fine within the meaning of the text. 

Interpreting the word PyavaAartc in the same way the costs 
could not come within the exception as the venerable Rishi 
could not have meant to exclude a thing which had no existence 
in his time. 

There is some diversity of opinion as to what liabilities or 
debts are excepted from the pious duty of the son to pay the 
debts of his father. The Madras High Court has held that when 
the liability originates in a breach of civil duty and not in a 
criminal offence the son is liable, see McDowell v. Ragava (2), 
Kanemar Venkappayya v. Krishna Chariya (3), Hrasala Guru- 
notham Chetty v. Addepally Raghvalu Chetty (4). 

The Bombay High Court hasina recent case held that a 
decree for damages against the father for obstruction of a water 
passage is not binding on the son as the verdict of the Court in 
decreeing damages shows that the act of obstruction was wrong- 
ful. See Durbar Shri Odha Ala v. Khachar Harsur Oghad (1). 
In the case of Mahabir Prasad v. Basdeo Singh (5), the Allaha- 
bad High Court held that a decree against a father for money 
embezzled by him is not binding. In our own Court in the case of 
Khahbed Rahaman v. Gobind Pershad (6), Pigotand Rampini JJ. 
held that debt incurred for paying the costs of fruitless and 


(1) (1908) I. L. R. 32 Bom. 348. (4) 1908) I. D, R. 31 Mad, 472.1: 
(2) (1909) I. L. R. 27 Mad. 71, — (5) (1884) I. L. B. 6 All, 234. 
(3) (1907) I. L. B, 31 Mad, 161. 16) (1892) I. L. R. 20 Cale. 322. 


Vou XI] HIGH COURT. | .601 


imprudent litigation by the father were debts to which the vius 
pious duty of soms to pay their father's debts does attach, as 1910. 
such debts could not be said to be illegal or immoral in the Pavan Bahi 
sense 1n which the words had been used for a series of years. E. 
Kasi Sahu. 


p_ar 


“The exception" say the learned Judges “has too long been = 
limited to illegal and immoral purposes to justify us in intro- Ca Het 
ducing an extention of it, which would include transactions the 
character of which was no more than imprudent or unconscien- 
tiously imprudent or unreasonable." 
In the case of Pareman Dass v. Bhattu Mahtan (1), a 
decree against the father for damages for crops stolen by him 
was held to be not binding in the sons. In the present case 
the action of the father was successful in the certificate pro- 
ceedings and was ou the defensive in the civil suit. He may 
have been imprudent or ill.advised but it cannot be said that 
he was guilty of any criminal offence or even of a breach of 
civil duty. Even therefore if tbe Bombay case were rightly 
decided, itis distinguishable and there is no reason for following 
the same. 


The appeal is therefore dismissed with costs. 


Richardson J.—I agree. In my view it has not been 
shewn that this debt is tainted with any illegality or immora- 
lity or (if the texts go further) with any such impropriety or 
infirmity as would remove it from the category of debts incurred 
by a Hindu father which a son is compellable to pay. 

N. K. B. 


Appear disinissed. 
(1) (1897) 1. L. R. 24 Qalc. 672. 
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Appeal by the Defendant. 

Suit for recovery of rent of the share of the fowla owned 
by the Defendant. 

The facts of the case and arguments appear sufficiently from 
the judgment. 

Babus Foges Chunder Roy and Sarat Chunder Ghose for the 
Appellant. 

Babus Ram Churn Mutter and Sris Chunder Chowdhury for 
the Respondent. ; 

Tne judgment of the Court was delivered by 


t. 
Raurendra Mohun. 


Mookerjee J.—The circumstances which have given rise 
to the litigation out of which the present appeal arises may be 
briefly narrated. The plaintiff respondent is the owner of a 
fifteen annas two gundas and odd share in a zemindary in which 
Kamini Sunderi Chowdhurani and others own the balance of 
seventeen gundas and odd share. Under the entire zemindary, 
there appears to have been a Zow/a which by successive devolu- 
tion came to be possessed by the plaintiff alone. The result was 
that the plaintiff was the zemindar as well as the ZJow/adar in 
respect of a fifteen annas and two gundas share and he wasa 
Aowladar under Kamini Sunderi Chowdhurani and others in 
respect of the remaining seventeen gundas. The defendant, 
now appellant before this Court, has purchased a six annas 
thirteen gundas and odd share of the Aow/a. The result of this 
transaction has been that she isa co-sharer of the plaintiff in 
the Aow/a andis also a tenant under him in the zemindary in 
which the plaintiff owns a share. The present action has been 
commenced by the plaintiff for recovery of rent of the share 
of the Zow/a owned by the appellant in respect of the years 1309 
to 1312. In the plaint it is stated that the plaintiff has collected 
rent from the tenants under the Zom/a and has allowed credit to 
the defendant in respect of the sums collected by him in excess 
of his own share. The defendant has resisted the claim substan- 
tially on two grounds, namely, fs/, that Kamini Sundari 
Chowdhurani and others who own a seventeen gundas and odd 
share in the zemindary ought to have been made parties to the 
litigation, and secondly, that as the plaintiff had interfered to a 
substantial extent with the collection of rent from the under- 
tenants by the defendant and had in fact rendered it practically 
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impossible for the latter to collect any rent at all during the 
years in dispute, he is not entitled to claim any rent. Both 
these objections have been overruled by the Courts below and 
in the result a decree for rent has been made in favour of the 
plaintiff to the extent of over Rs. 3,000. 

The defendant has now appealed to this Court and reiterated 
the grounds upon which she resisted the claim of the plaintiff in 
the Courts below. After a careful consideration of the arguments 
which have been addressed to us on both sides, we are of opinion 
that the appellant is entitled to succeed upon both the grounds. 

In support of the first contention of the appellant, it has 
been pointed out that, as found by the Courts below, there is 
only one Aowla of which the lands are joint and the rents are 
jointly realised from the tenants ; consequently, it cannot be 
affirmed that the share in the Aow/a which has been purchased 
by the appellant falls exclusively within the share of the 
zemindary owned by the plaintiff; in other words, there has not 
been such a sub-division of the Zow/a as would entitle the 
plaintiff to a decree for rent in the absence of his co-sharers in 
the zemindary. To this argument there is, we think, no answer 
possible. It has been contended by the learned Government 
pleader who has appeared on behalf of the respondent that 
when the defendant purchased a six anna and odd share in the 
howla she stood in the position of a tenant under the plaintiff 
alone, because as soon as he became the owner of the entire 
howla and had to pay rent to his co-sharers in the zemindary 
alone, the Aow/a was practically split up, and, by a fiction of law, 
it might be deemed that there was a separate collection of rent 
in respect of the shares of the zemindary owned respectively by 
the plaintiff and his co-sharer. We are unable to accept this 
contention as sound. In our opinion, there is nothing to show 
that the share in the 4ow/a now owned by the defendant falls 
exclusively within the share of the zemindary owned by the 
plaintiff. It is consequently quite conceivable that if the decrees 
made by the Courts below were maintained, Kamini Sundari 
might bring a suit for rent against the defendant and render 
her liable for the share of rent payable in respect of such share 
of the Aow/a as may be situated within her share of the zemin- 
dary. The defendant cannot justly be placed in this predica- 
ment. It has finally been suggested by the learned vakil for 
the respondent that if Kamini Sunderi Chowdhurani be deemed 
a necessary party to the suit, she may be added as such at the 
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present stage. We-do not think that it would be proper to 
entertain this application now. The objection as to defect of 
parties was taken in the written statement and has been pressed 
throughout the litigation. The plaintiff has tried his best to 
defeat the objection on the allegation that Kamini Sunderi was 
not interested in the share of the Aow/a in respect of which rent 
is claimed in the suit. Upon the facts found, he has completely 
failed to establish that case. He cannot now be rightly permitted 
to turn round, to make a new case, and to have. Kamini Sunderi 
joined as a party defendant to the present litigation. On this 
ground alone, the appellant is entitled to succeed and to obtain 
a reversal of the decree of the Courts below. We are reluctant, 
however, to rest our decision on what might be deemed as a 
technical ground. We shall therefore proceed to consider the 
second objection which relates to the merits of the case. In 
Support of the second ground, it has been argued by the learned 
vakil for the appellant, that when a landlord interferes substan- 
tially with the enjoyment by the tenant of the demised property, 
the tenant is entitled to a suspension of rent during such inter- 
ference, even though there may not be actual eviction. This 
proposition of law has not been seriously contested on behalf of 
the respondent, and on the authorities to which we shall pre- 
sently refer, the position cannot be successfully challenged. It is 
now well-settled that if there has been an eviction by a landlord 
of his tenant from even a part of the demised premises, the 
entire rent is suspended. This principle of law, though well 
recognised, is not altogether free from difficulty in its application 
to concrete cases. It cannot, however, be disputed that if the 
tenant has been deprived of actual possession of a portion of the 
land comprised in the tenancy, as in the case of Aurrokumart 
Chowdhurant v. Purna Chandra Sarbogya (1), the doctrine is 
applicable in favour of the tenant. Nor can it be disputed that 
if, as in the cases of Kristo Sundur v. Koomar Chunder Nath (2), 
Dhunput Singh v. Mahomed Kazim Lspahain (3) and Rant 
Lahtasundari v. Rant Surnomoyee Dasi (4), the landlord inter- 
feres to any appreciable extent with the collection of rent by a 
tenure-holder under him, the same principle is applicable. Again, 
a question has been raised in some of the cases, whether the 
doctrine applies when the dispossession is effected, not directly 
by the landlord, but by a lessee from him. It has been held in 


(1) (1900 TL. R. 28 Oalc. 188. — (8, (1896) I. L. R, 24 Calo. 296. 
|. (2) (1871) 15 W. R. 230. (4) (1900) à 0. W, N. 853, 
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the case of Kadumbinee Dassi v. Kashinath Biswas (1) that if 
the landlord is a*party to the dispossession, the entire rent is sus- 
pended ; while in the cases of Kak Prasanna Khasnabtshv. Mathura 
Nath Sen (2) and Annada Prosad v. Mathura Lai (3), it has been 
ruled that if the landlord is not a party to the dispossession 
by his lessee, the tenant is not entitled to claim suspension of 
the entire rent. In other words, the law will not apportion rent in 
favour of a wrong-doer, and, therefore, if the landlord wrongfully 
dispossesses his tenant of any portion of the demised premises, the 
rent is suspended for the whole, but an eviction by the grantee of 
the lessor without the lessor’s agency or procurement, does not 
debar him from recovering rent for that portion of the premises 
remaining in his possession. It may no doubt sometimes be a ques- 
tion whether the eviction has been by the act of the landlord, or 
whether it has taken place without any interference on his part, 
and in a recent case of this Court to which our attention has 
been invited, Raz Charan Shar v. The Administrator-General 
of Bengal (4), it. has been ruled that where the dispossession 
in its inception was due to au Act of Nature, (such as diluviation 
of the land of the tenancy) not possible of control by either the 
landlord or the tenant, the landlord is not liable to lose the 
entire rent, because subsequently on re-formation he has in good 
faith settled the land with a stranger. Similarly, where as in 
Gopal Chandra v. Chowdhury Krishna Chandra (5), the landlord 
is in no way to blame for the dispossession, or, where as in 
Srimats Mont v. Kala Chand Gharami (6) the act of the 
landlord (in that case, the mere acceptance of a kabuliat from 
the undertenant) does not ‘result in actual interference, his 
right to realise the rent is not suspended. ‘Tested inthe light 
of these principles, what is the position of the plaintiff in this 
case? He admits that even after the purchase of a share of 
the tenancy by the defendant, he has systematically collected 
rent from the tenants who hold under the Zow/a and are in 
actual occupation of the land, and. the excuse which he offers 
for this interference is that the tenants were unwilling to recog- 
nise any division of the Aow/a and refused to pay him rent in 
respect of his legitimate share. This allegation, even if true, 

(1) (1870) 18 W. R. 338. 

(2) (1907) 1. L. R. 84 Oalo 191. 

(3) (1909) 9 O. L. J. 585, 180. W. N. 703. 

(4) (1909) 9 O. L. J. 578 ; 1. L. R. 86 Calo 856, 

(5) (1908) 9 O. L. J. 595. 

(6) (1905) 90, W. N, 871. 
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does not, in our opinion, afford sufficient justification for the 
conduct of the plaintiff. He ought not to have Collected rent in 
excess of what he knew to be his own share; he might either 
have brought actions against the tenants for recovery of the 
rent or he might have obtained an authority from his co-sharer, 
the present appellant, to collect the rent jointly payable to him- 
self and the latter. Not only did he not take this precau- 
tion, but he did what was undoubtedly worthy of blame. After 
he had collected the rent from the tenants, he never made an 
offer to the defendant to give her the money collected in excess 
of his own share. In our opinion, this conduct of the plaintiff 
extending over four years and relating, as it does admittedly, 
toa substantial share of the rent actually recoverable from 
the tenants of the Aow/a, does amount to eviction within the 
meaning of the rule as laid down in the cases to which we 
have just referred. The plaintiff is thus not entitled to claim 
any portion of the rent. The second ground upon which the 
judgment of the Court below has been attacked must conse- 
quently succeed. 

The result is, that this appeal is allowed, the decrees of the 
Courts below set aside, and the suit dismissed with costs in all 
the Courts. 


A. T. M, Appeal allowed. 


Before Mr. Justice Casbersa and Mr. Fustice Doss. 
ZEANULLA MIAN AND OTHERS 


Y 


SUKHIANNESSA BIBI AND oTERS.* 


Landlord and tenant—Intorference of possession of tenant—Suspension of rent 
— Bona fide belief of right to geot—Lawful process. 

Where a tenure-holder is not in a position to collect rents from his own 
subordinate tenants, owing to wilful interference of the landlord, the latter is 
not entitled to recover his own dues from the person whom he has prejudiced. 
Even if the landlord waa under the dona fide belief that he could lawfully take 
possession of the tenure, he 18 not entitled to rent if he sought to take posses- 
sion not lawfully through the Oourts of law but forcibly. 

Ranes Burno Moyes v. Shoshes Mukhes (1) distinguished. 


Appeal by the Plaintiff. 
Suit for rent. 


* Appeal from Original Decree No. 863 of 1908, against the decision of 
Babu Kanti Obandra Mukerji, Subordinate Judge, Rungpore, dated the 
llth May 1908, 


(1) (1808) 12 M, 1, A, 244, 
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The material facts and arguments appear from the judgment. 
Babus Dwarkanath Chakravarté and Hara Chandra Chakra- 
varit for the Appellants. 
Babus Jogesh Chandra Roy and Prakash Chandra Majumdar 
for the Respondents. 


The judgment of the Court was as follows: 


This is an appeal in a suit brought by the plaintiffs appel- 
lants, who may be described as Darpatnidars, to recover arrears 
of rent for the years 1309 to 1312 from the defendants who 
possess a Seputnz interest in the mehal. 

The facts of this litigation are hardly in dispute. The pre- 
decessors of the plaintiffs obtained Durputni lease in the year 
1295, the rent reserved being Rs. 1,333 as. 8 p. 9. The Durputni 
interest was sold and purcliased by the plaintiffs in execution of 
a rent-decree obtained by Jumaher Kumari Debi, as Putnidar, 
and the sale certificate empowered the auction-purchaser to annul 
all sorts of encumbrances. On the basis ofthis sale certificate, 
and, also, it appears, having regard to the Durputni Patta of the 
24th Bysak 1295, wherein the lessee was forbidden to carve 
out any seputnt interest, the plaintiffs sought to cancel the seputnt 
lease set up by the defendants ; and, in accordance with that 
intention, they served a notice upon them. The defendants, 
however, declined to yield up possession to the auction-pur- 
chasers, and a succession of cases, both civil and criminal, was 
the natural result. On the 3rd October 1902, corresponding 
with 17th Ashin 1309, the Magistrate attached the subject of 
dispute under section 146 of the Criininal Procedure Code. For 
the management of the attached property, and the collection 
of rents from the tenants, two Ijara leases were successively 
granted by the Magistrate to Mohatab Khan and Safaetulla 
Chowdhury for the years 1311 and 1312, respectively. In the 
frst Ijara lease, Mohatab Khan covenanted to pay the head rent 
Rs. 1,333 as. 8 p. 9 to the Putnidar, and a sum of Rs. 1,610 by 
way ofthe Ijara rent. Similarly, Safaetulla agreed to pay the 
same rent to the Putnidar, 2/us a sum of Rs. 1,266 as. 7 p. 3 which 
was to be deposited in the Collectorate to await the orders of 
the Magistrate. Itis important to notice, in both these Ijara 
leases, that the subject of attachment was the seputns interest 
under the Durputnidars, and the further description is of mouza 


Khas Taluk known as Lat Khas Taluk appertaining to a 
certain mahal. 
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It is perfectly clear, therefore, that the attachment was 
operating so as to exclude the present defendants from making 
khas collections of rents. That this was the intention of the 
authorities is also clear from the further fact that the defendants 
were permitted to withdraw the net amounts Rs. 1,610 and 
Rs. 1,266-7-3 paid in by the Ijaradars and lying in deposit in the 
Collectorate. These sums aggregate Rs. 2,870 as. 7 p. 3. There 
Was a suit between the present parties— the defendants sued the 
plaintiffs for contribution in respect of sums paid by them for 
saving the Darpatni interest of the plaintiffs from the hammer. 
That danger so averted was in respect of the arrears of rent which 
accrued due up to a period not later than April 1902, and a decree 
was obtained by the present defendants on the 23th June 1906. 
They also succeeded, a few months later, (4th September 1906), 
in obtaining an ex parte decree, in Suit No. 67 of I905, against 
the present plaintiffs, establishing their sepurni title. Tt appears 
that the money withdrawn by them,as already mentioned, was 
withdrawn in pursuance of this final adjudication of their title. 

The Subordinate Judge dismissed the plaintiff's suit. He 
framed three issues of which we are concerned with the first 
and second only. The contentions addressed to us in this appeal 
arise out of these issues. They are, firs/, that the plaintiffs did 
not substantially interfere with the enjoyment of the seputni 
by the defendants so as to entitle the defendants to a suspension 
of the rent during 1309 to 1312; and, secondly, that the suit is 
not barred by res judicata, the latter contention arising out of 
the argument addressed to us by the learned vakil fer the defen- 
dants who endeavoured to show that the decision of the 
Subordinate Judge in that respect is not correct. 

Dealing, in the first place, with the question of res judicata, 
we are disposed to agree with the Subordinate Judge that there 
are not sufficient materials in this suit to hold that the rents 
claimed here were the subject matter of the contribution suit 
the details of which we have mentioned, but we do not agree 
with the Subordinate Judge when he says—" there is nothing 
to show that the parties in this suit were the parties in the 
former suit." On a comparison of the names and description 
of the parties, we find that the parties, then and now, are 
identical. We are not satisfied that the contribution suit, in 
respect of the set off claimed, concerned the rents which are 
the subject of the present litigation. "Therefore, the plaintiffs 
are not barred by the rule of res judicata. 


Vor. XI] HIGH COURT. 


The realcqntention, however, in this appeal, relates to the 
question of substantial interference by a landlord with the 
enjoyment of his holding by the tenant. The principle, that 
the tenant is entitled to a suspension of rent during such an 
interruption of enjoyment, is completely settled by the authori- 
ties. The only difficulty that arises is to apply the principle 
to concrete instances. But a variety of cases have been cited 
before us, and we propose to deal briefly with each of them. 

The case of Kadumbinee Dassi v. Kashinath Biswas (1), 
is an authority for a somewhat extreme position. In a suit for 
rent in which the defendants pleaded that, during the period 
for which rent was claimed, the tenants had been out of 
possession of the land, having been ousted by a third party to 
whom the zemindars, plaintiffs, had given a lease of the land, it 
was nevertheless held that the plaintiffs were precluded from 
suing the defendants for rent on account of such period, even 
though the latter had recovered a decree with wasilat for the 
period of dispossession. 

This case was noticed in a more recent decision of this 
Court, DAunput Singh v. Mahomed Kazim Ispahain (2), which 
has been followed by the Subordinate Judge. There can be no 
doubt, on the facts of that case, that if the landlord’s interference 
was in respect of only a certain portion of the demised property, 
the rent for which was separately assessed, there should be an 
apportionment. But it was also shown that the landlord’s inter- 
ference in respect of even a portion of the property carries with 


it, in ordinary cases, the loss of the entire rent, which, otherwise, ' 


he would be entitled to. We observe that this case was distin- 
guished in Waro Kumari Chowdhrant v. Purna Chandra 
Sarbogya (3). If the want of possession of the sepuini, in the 
case before us, related only to a portion of the Lat Khas Taluk, 
these cases might be more attentively considered ; but the facts 
show that the attachment and the subsequent ejectment were 
with regard to the entire interest of the defendants. 

The decision in Rant Lalita Sundart v. Rant Surnomoyee 
Dasi (4), approves the principle in Dhunput Singh v. Mahomed 
Kasim Ispahatn (2), and affirms what may be regarded as settled 
law that the tenant need not necessarily be completely evicted in 
order to secure an exemption from liability to pay rent. 

It has been contended on behalf of the plaintiffs appellants 


(1) (1870, 18 W, R. 388, (3) (1900) I, L. B. 28 Oalo. 188. 
(2) (1896) I, L. R, 24 Calo. 296. (4) (1900) 5 C. W. N. 858, 
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CIVII.. that, in attempting to take possession of the seputnt, they were 
1910, acting in the dona fide belief that they had a right to do so, and 
that they were justified in so believing, as they had purchased 
v, _ the darpatni tenure at a sale in execution of a decree for rent 
Sukhiannessa Bibi, i 
= due thereon, and the sale certificate expressly empowered them 
; to annul all encumbrances. 

In support of this contention reliance has been placed on 
the case of Ranee Surno Moyee v. Shoshee Mukhee (1). In that 
case, the zemindar was held entitled to recover from the 
patnidar rent for the period during which the latter was out of 
possession in consequence, no doubt, of the initial act of the 
zemindar in putting in force, through the medium of the 
Collector, the summary provisions of Reg. VIII of 1819, for 
recovery of arrears of-rent; but the distinction between 
that case and the present one is this that in that case the 
zemindar, when he applied to the Collector for sale under the 
Regulation, pursued the legal remedy provided in that behalf, 
though, in doing so, he inadvertently omitted some of the 
formalities prescribed by it, whereas in this case the plaintiffs, 
on being resisted by the defendants, attempted forcibly to take 
possession instead of resorting to a Court of law for redress. 
The direct result of this unlawful act was that the defendants 
were thrown out of possession by the Magistrate. There is a 
further distinction, in that, in the Privy Council case, the 
putnidar recovered the whole of the profits of the putni for the 

: period during which he was out of posession, whereas, in the 
.case before us, the sepatnidar received a very small portion of 
the profits for the four years during whith they bad been kept 
out of possession. 

On reason and the authorities, there can be no question 
that the facts bring the case of the defendants within the purview 
of the general rule that, where a tenure-holder is not in a position 
to collect rents from his own subordinate tenants, owing to 
wilful interference of the landlord,the latter is not entitled to 
recover his own dues from the person whom he has prejudiced. 

The period in suit, 1309 to 1312, may be considered in two 
aspects. During the earlier period (1309 and 1310) there was no 
jara settlement. Both then, and previously, the plaintiffs were 
endeavouring to secure possession and oust the defendants. It 
has been found by the Subordinate Judge that the defendants 
did not collect any rents for this period, and the circumstances 


Zeannila Mian 


(1) (1868) 12 M, I. A, 244. 
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in evidence show that the plaintiffs themselves collected rents 
and kept the defendants out of the enjoyment of their seputnr. 
These are the facts which we find and which certainly preclude 
the plaintiffs from realising the yearly rental of Rs. 1,533-8-9 
from the defendants. 

Much stress has been laid by the learned vakil for the 
plaintiffs appellants, upon the undoubted fact that the defendants 
withdraw the two sums, aggregating Rs. 2,876 odd, from the 
Collectorate, and it is urged that, the plaintiffs having been 
compelled to pay their rents to the putnidar, ought, in equity, 
to recover what was agreed upon to be paid by their subordinate 
tenure-holders. We are unable to accede to this contention. 
Under the ijara leases, it was the duty of the two ijaradars to 
pay the rents reserved to the putnidar, and all that the defendants 
obtained from the Magistrate was the least amounts, which, if 
they had retained khas possession of the sepuind interest, they 
would have been able to collect ; indeed, they might have been 
able to collect very much larger amounts, so that the sums of 
Rs. 1,610 and 1,266, representing as they do the sepuini interest 
of the defendants, cannot,in any possible circumstances, be held 
liable to be diminished by deduction of the rents paid to the 
putnidars. These sums were withdrawn after the determination 
of the Title Suit No. 67 of 1905 and followed, in the usual course 
of events,—the result of that litigation. 

We are, therefore, of opinion, fir, that the suit is not 
barred by res judicata ; secondly, that the plaintiffs, by reason of 
their interference with the sepuini interest of the defendants, are 
not entitled to obtain rents for the years 1309 to 1312; and, 
thirdly, that, in respect of the sums drawn out by the defendants, 
thelatter cannot be liable to satisfy the rent dues of the plaintiffs 
for the years 1311 and 1312. 

The result is that the appeal fails and is dismissed with costs. 
N. K. B. Appeal dismissed. 
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Before Mr. Fustice Mookerjee and Mr. Fyustice Teunon. 


CIK; ROGHUNATH DAS AND OTHERS 

1910. v. 
May, 3. COLLECTOR OF DACCA^ 

1909. Land Acquisition proceeding— Land Acquisition Act (I of 1804) Sec. 6, Sub- 


—— section 1—Legality of acquisition, question as to, if oan be raised — Acqui- 
December, 18, 17, 21. sition for purposes not contemplated by the Act— Valuation, pence of— 
Statute, construction of. 


When statutory rights of an exceptional character have been created, the 
conditions prescribed by the Statute for the exercise of suoh rights must be 
strictly fulfilled, and if an attempt is made at merely nominal compliance with 
the provisions of the Statute in the exercise of such rights, the Oourts are not 
powerless to afford relief to a person who is aggrieved by the adoption of such 
a COUTSE, 

The scope of the reference made at the instance of a claimant, under seo- 
tion 18 of the Land Acquisition Act, is of a limited character, The question 
of the legality of the acquisition does not form the subject of enquiry by the 
Land Acquisition Judge, The questions which may be determined by the Court 
upon the reference relate to valuation, to apportionment and to other matters 
of a like nature. 

Shyam Chunder v. Seoretary of State (1) and Gajendra Sahu v. Secretary 
of State (2) doubted and distinguished. 

To determine the market value of the land, one has to find out the price 
which would be obtainable in the market for the concrete parcel of Jand with 
its particular advantages and its partioular drawbaoks, both advantages and 
drawbacks to be estimated rather with reference to commercial value than with 
reference to any abstract legal rights, In other words, the future utility must 
be estimated by prudent business calculatlon, and not by mere specuiation and 
impracticable imsgination. 

Bombay Improvement Trust v. Jalbhoy (8), Rajendra Nath v. Seoretary of 
State (4) and Fink v. Ssoretary of State (5) referred to, 

A hypothetical building scheme, considered as the basis of market value, 
affords generally evidence of & remote, speculative and conjectural character, 

Gorernment of Bombay v. Merwanji (6) referred to. 

When evidence is adduced of prices realised at sales of neighbouring landa, 
-it is not possible to obtain instanoes precisely parallel, in all their circumstances, 

, to the particular land acquired; differences, small or great, exist in various 
conditions, and what precise allowance should be made for these differences, is 
not a matter which oan be reduced toany hard and fast rule, At the same 
time, the instances produced, must relate to lands which, on the whole, have 
the same conditions of quality and situation as the land acquired. 


* Appeals from Original Décrees Nos, 73, 89, 83, 92, 97, 100 and 108 of 1907, 
against the decrees of H. Walmsley, Esq., District J udge of Dacea, dated the 
10th December 1906. 


(1) (1808) 7 C. L. J. 445 ; I. L. B. 85 Calc. 525. 

(2) (1908) 8 0. L. J. 88. (4) (1904) I. L. R. 32 Calo. 318. 
) (1909) I. L. R. 33 Bom. 483. (5) (1907) I. L. R. 34 Oale. 599. 

C6) (1908) 10 Bom. L. R. 907, 
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The mode of valuation by division into belts is artificial, and does not 
always afford a reliable guide to the ascertainment of the market value. 

Seoretary of State v. India General Steam Navigation Company (1) 
referred to. 

No hard and fast rule can be laid down as to the proportion between the 
value of front-land and back-land, 


Appeals by the Claimants 
Objections to awards made under the Land Acquisition Act. 


The facts of the case and arguments appear sufficiently from 
the judgment. | 

Babus Basant Coomar Bose, Foges Chunder Roy, Harendra 
Narayan Mitter, Upendra Lal Roy, Sarat Chunder Bysack and 
Rajendra Chunder Guha for the Appellants. 

Mr. A. Chowdhury and Babus Ram Churn Mitra and Srish 
Chunder Chowdhury for the Respondent. 

C. A. V. 

The judgment of the Court was delivered by . l 

Mookerjee J.—These appeals are directed against awards 
made under the Land Acquisition Act, in respect of lands 
acquired by the Government of Eastern Bengal and Assam, for 
extension of the compound of St. Gregory’s School in the town 
of Dacca. The total area acquired, measures four bighas three 
cottahs and eighteen dhurs ; for the major portion, the Collector 
made his award at the rate of Rs. 1,200 per bigha ; for part of 
the land comprised in one of these cases, the Collector allowed 
Rs. 2,550 inclusive of buildings thereon. The claimants were 
dissatished with the awards, and obtained references to the 
Special Judge, under section 18 of the Land Acquisition Act. 
Before the Special Judge, it appears to have been contended, 
first, that the acquisition proceedings were illegal, and secondly, 
that the amount awarded was too low. The Special Judge 
declined to entertain the first objection and overruled the second 
on the merits. In this view he substantially affirmed the awards 
of the Collector. The claimants have now appealed to this 
Court, and on their behalf, the decision of the Land Acquisition 
Judge, has been assailed on two grounds, namely, frst, that the 
acquisition was illegal as it was made in nominal compliance with 
the Act, for purposes not contemplated by the law ; and secondly, 
that the valuation of the land and the buildings, has been made 
on erroneous principles, and was contrary to the weight of the 
evidence on the record. 
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In support of the first of these contentions, it has been 
argued that under section 6, sub-section 1 of the Land Acquisi- 
tion Act, the Local Government is not competent to make a 
declaration that land is needed for a public purpose, unless the 
compensation to be awarded for such property, is to be paid 
wholly or partly out of public -revenues or some fund controlled 
or managed by a local authority. With reference to this pro- 
vision, it has been contended that, as admitted by the Manager 
of the School, the Mission will have to pay the amount of the 
award, and no part of the compensation is to be paid out of 
public revenues or of some fund controlled or managed by a 
local authority, and that consequently the declaration for acquisi- 
tion of the land was ultra vires. In answer to this contention, it 
has been argued by the learned Counsel for the respondent, frst, 
that the direction contained in section 6, sub-section 1, is merely 
forthe guidance of the Local Government, and does not entitle 
the owner of the property, even if such direction is contravened, 
to call in question the validity of the acquisition in a civil 
Court; and secondly, that the question of the legality of the 
acquisition does not, at any rate, arise for consideration upon a 
reference made under section 18 of the Land Acquisition Act. 
In so far as the first of the answers suggested by the learned 
Counsel for the respondents is concerned, it is in our opinion, too 
broadly formulated. The contention is opposed to the elementary 
principle that when statutory rights of an exceptional character 
have been created, the conditions. prescribed by the statute for 
the exercise of such rights, must be strictly fulfilled, and if an 
attempt is made at merely nominal compliance with the pro- 
visions of the statute in the exercise of such rights, the Courts 
are not powerless to afford relief to a person who is aggrieved by 
the adoption of such a course. This doctrine has been recog- 
nized by the Judicial Committee in the cases of Luchmeswar 
Singh v. Chairman of Darbhanga Municipality (1), Saundy v. 
L. W. Commissioner (2) and Gaikwar of Baroda v. Gandhi (3), 
and in other cases reviewed by this Court in Rameswar Singh v. 
Secretary of State (4). Itis not necessary, however, to examine 
this point in further detail, because in our opinion, the second 
argument advanced on behalf of the respondent, furnishes a 
conclusive answer to the contention of the appellants. The 

1890) I, L. R. 18 Oalc. 99, 
(2) (1906) A. G. 110. 
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scope of the reference made at the instance of a claimant, under 
section 18 of the Land Acquisition Act, is of a limited character. 
Itis clear from section 18 and other sections which follow it, 
that the question of the legality of the acquisition was never 
intended by the Legislature to form the subject of enquiry by the 
Land Acquisition Judge. The questions which may be deter- 
mined by the Court upon the reference relate to valuation, to 
apportionment and to otber matters of alike nature. It is not 
open to the Judge to go behind the reference as it were, and to 
hold that the acquisition has been #/éra vires. Section 26 clearly 
contemplates that the award shall always specify the amount 
determined under section 23. This, however, may clearly become 
impossible, if it is permissible to the Judge to examine the validity 
of the acquisition, and to refuse compensation on the ground 
that the land in dispute should never have been acquired. The 
view we take is supported, to some extent, by the decision of 
this Court in the case of Hzra v. Secretary of State (1), which 
was subsequently affirmed by their Lordships of the Judicial 
Committee in Ezra v. Secretary of State (2). The object of the 
reference under section 18 of the Act, is to secure the judicial 
ascertainment of the value of the property acquired, and other 
matters strictly incidental thereto, and not to determine whether 
the whole proceeding before the Collector was bad, and the 
award was illusory as a fraud upon the Act and an evasion thereof 
by merely nominal compliance with its provisions. But it has 
been argued by the learned vakil for the appellants that this view 
is opposed to that taken in the cases of Shyam Chunder v. 
Secretary of State (3) and Gajendra Sahu v. Secretary of State (4). 
These cases, however, are clearly distinguishable, but we may 
add that if they were precisely in point, the question would 
require consideration whether the matter ought not to be 
referred to a Full Bench for decision. In the first of these cases, 
upon a reference made under section 18, this Court appears to 
have held that the property acquired, namely, fishery rights, was 
not land within the meaning of the Act, and that consequently 
the civil Court might set aside the reference by the Collector on 
the ground that it was contrary to the provisions of the Act. In 
the second case, it was ruled that when the land actually taken 
up by Government, is different from that mentioned in the decla- 


1) (1902) I. L. B. 80 Cale. 30 (81). 

2) (1905) I. L. B. 32 Cale, 605; 1 C. L. J. 227. 
3 
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1910. void and there can be no valid reference to the, civil Court. It 


yee 


Boghunath Das will be observed that in these cases, even if they are assumed to 


v. have been correctly decided, the property which was nominally 
ees eee: acquired under statutory provisions, either could never have 
Mookeries, J. been acquired at all, or was different from the property in respect 
i of which proceedings had been taken. The cases, therefore, 
cannot be deemed as directly in point. Reference was also 
made to the case of Administrator- General v. Land Acquisition 
Collector (1), in which it was ruled that if a Collector rejects an 
application for a reference to the civil Court under section 18, 
sub-section 1, he must be deemed to act judicially, and his 
order is subject to revision by this Court. This principle has 
obviously no bearing upon the matter now in controversy before 
us. The decision cannot be treated as an authority for the 
proposition, that an investigation into the legality of the 
acqusition falls within the scope of an enquiry initiated by a 
reference under section 18. We must consequently hold that 
the first ground urged on behalf of the appellants, cannot be sus- 
tained, and that the Court below properly declined to determine 
whether the declaration under section 6 was u/fra vires or not. 

In support of the second ground urged on behalf of the 
appellants, it has been contended that the learned Special Judge 
ought not to have determined the market value of the lands 
acquired solely on the basis of the present income derived from 
them, but he should have relied upon numerous instances of 
sales of adjoining lands similarly situated, and made some 
allowance for the prospective rise in value of the lands. It has 
further been argued that the structures on the acquired land 
have been valued at too low a figure. As already stated, the 
learned special Judge has valued the major portion of the land 
acquired at the rate of Rs. 1,200, a bigha, on the basis of the 
present rental, and in one case he has awarded Rs. 2,550 for the 
land and the buildings thereon. So far as this particular case is 
concerned, as the learned special Judge points out, if the 
valuation of the structures, as made by an assistant engineer of 
the Public Works Department, is accepted, the market value 
of the land works out at about Rs. 5,000 per bigha. It has been 
contended by the learned vakil for the appellants, that if the 
land in this particular case, is worth Rs. 5,000 a bigha, the 
remainder of the land is worth considerably more than Rs. 1,200 


(1) (1805) 12 C. W. N. 241, 
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a bigha, though admittedly it is back-land. Before we examine 
the validity of these contentions, it is necessary to describe 
briefly the situation of the land. The total area acquired has 
been divided into four blocks, of which the third block has 
frontage on what is called the Lakshi Bazar Road or the Muni- 
cipal Office Street. This block is of square shape, and each 
side measures approximately 66 feet. Part of it is covered by 
structures, and one portion, it is suggested is land formed by 
filling up a tank which existed about twenty years ago. The 
first block which lies towards the south and south-east of the 
third block, is more or less oblong in shape. A good portion of 
it is filled-up tank, and part of the tank was in existence when 
the land was acquired. There is only one pucca structure on 
the land which was covered mainly with huts. The principal 
means of access to this block from the public thoroughfare, was 
by a very narrow lane to the west running north and south and 
meeting the Municipal Office Street at the north-west corner 
of the third block. There was also access to Lakshi Bazar Lane, 
towards the east, by means of a narrow lane on the south 
running east and west. The second and fourth blocks are 
further south, and lie mainly towards the south-west of the first 
block. This plot is divided by a lane into two portions ; in fact, 
this is the lane which runs south of the first block, and meets 
the Lakshi Bazar Lane. On the second block, there was 
apparently no pucca structure, while on the fourth block there 
was a privy and a stable. From this description of the land 
acquired, it is obvious that the third block has to be considered 
separately from the remainder of the land. It has a good 
frontage on the Municipal Office Street, and the length of that 
frontage is about equal to the depth of the plot. The three 
other blocks could be reached from the Municipal Office Street 
and Lakshi Bazar Lane, by means of very narrow passages, and 
were apparently fit for use only as bustee-land. It was suggested, 
however, on behalf of the appellants, that as towards the north 
and east of the first block, the claimants had other lands, they 
might easily have opened out different roads across those lands 
so as to enable them to use the first block as a building-site and 
the land should, therefore, be valued as such. In support of 
this proposition, reference has been made to the case of ln re 
Munjt Khetsey(1), and later decisions of the Bombay High Court, 
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Government v. Dayal (1), In re Sorabri (2), Jn re Doralyt (3), 
Trustees v. Karsandas (4) and In re Dhanjibhoy (5), in which it has ` 
been ruled that the market value of the land acquired should 
be determined, not necessarily according to its present disposi- 
tion, but laid out in the most lucrative and advantageous way in 
which the owner could dispose of it. It is not necessary for us, 
however, to deal with this aspect of the case at any very great: 
length, because the evidence to show the possible user of the 
land acquired as a building site, is of the vaguest description. 
It is clear that the lands towards the north and the east of 
the first block are used for other purposes, and there are shops 
on those lands which would have to be disturbed if not 
removed altogether, if the first block is to be opened out for 
use a$ a building site. We are further not satisfied, having 
regard to the surroundings of the land acquired, and to the 
fact that part of the land, at any rate, is a filled-up tank, 
that it could be profitably used as a building-site. As observed 
in the case of Bombay Improvement Trust wv. Falbhoy (6), to 
determine the market value of the land, one has to find out 
the price which would be obtainable in the market for the 
concrete parcel of land with its particular advantages and its 
particular drawbacks, both advantages and drawbacks to be 
estimated rather with reference to commercial value than with 
reference to any abstract legal rights. In other words, as ex- 
plained in the cases of Rajendra Nath v. Secretary of State (7), 
and fink v. Secretary of State (8), the future utility must be esti- 
mated by prudent business calculation, and not by mere specu- 
lation and impracticable imagination. The evidence in the case 
before us, is wholly insufficient to show that the lands acquired 
could have been used as a building-site ; there is nothing to show 
that if any speculator had erected buildings on the site, 
there would have been any demand for such buildings in the 
locality ; there is also no evidence to show what would have 
been the cost of erection of such buildings, and what profit 
might have been realised by any such hypothetical development. 
Indeed, as explained in the case of Government of Bombay v. 
Merwanjt Muncherj:, (9) which reversed the decision in Zn re 
Merwanjt (10), a hypothetical building scheme, considered 4s 


(1) (1906) 9 Bom. L. R. 99. (2) (1908) 10 Bom. L. R. 696. 
(8) (1907) 10 Bom. C. BR, 675. 

(4) (1908) I. L, E. 88 Bom. 28; 10 Bom. L. R. 688. 

(5) (1907) 10 Bom. L. R. 701. (8; (1907) I. L. R. 84 Oale. 599, 
(6) (1909) I. L. R. 


88 Bom. 488 (9) (1903) 10 Bom, L. R. 907. 
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(7) (1904) I. L. B. 89 Cale, 343, (10) (1907) 9 Bom. L. R. 1252. 
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the basis of market value, affords generally evidence of a 
remote, speculative and conjectural character, and the learned 
Special Judge acted properly when on the inconclusive evidence 
before him, he declined to take into consideration the supposed 
possibility of user of the land acquired as a building site. His 
judgment, however, is open to criticism from two points of view, 
namely ; frst, that he has not attached sufficient importance 
to the evidence of market value of similar lands in the locality ; 
and secondly, that he has made no allowance for possible 
increase, in the immediate future, of the rental derived at 
present from the land acquired. We shall now proceed to 
examine the evidence from these two points of view. 

In so far as the market value of lands in the neighbourhood 
is concerned, the claimants relied upon instances of transfers 
as also upon awards made under the Land Acquisition Act. 
Evidence of this class has to be scrutinized with great care. No 
doubt, as observed in the case of Trustees v. Karsandas (1), 
when evidence is adduced of prices realised at sales of neigh- 
bouring lands, it is not possible to obtain instances precisely 
parallel, in all their circumstances, to the particular land 
acquired ; differences, small or great, exist in various conditions, 
and what precise allowance should be made for these differences, 
is not a matter which can be reduced to any hard and fast 
rule. At the same time, the instances produced, must relate 
to lands which, on the whole, have the same conditions of 
quality and situation as the land acquired. Let us briefly 
examine the evidence from this point of view. The claimants 
rely upon a transfer effected on the 19th July 1882, (Ex. 5), 
which gives a rate of Rs. 7,200 per bigha. The same land was 
transferred again on the 19th August 1901, fora price which 
works out a rate of Rs. 14,400 (Ex. 6). The land, however, was 
of very small area, and though about eighty feet distant from 
the acquired land, adjoined Lakshi Bazar Lane; but the ins- 
tance is valuable asit affords some evidence that land in the 
locality has increased in value in recent years, an inference 
which is supported by the oral evidence adduced on the side 
of the respondent. Reliance is next placed upon two transfers 
(Exs. 4 and 3), effected on the 28th May 1891 and arst 
January 1892: The area in each case was very small, and 
the advantage due to road-frontage was distinctly greater in 
each case, These transfers indicate a value in one case of 
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Rs. 6,400 a bigha, and in the other of Rs. 11,600. Three other 
transfers are also proved (Exs. 2,8 and 1.) THese took place 
on the 7th February 1900, 26th February 1901 and 19th May 
1902. The area in each case was comparatively small; the 
largest area, that in the second instance, was eight cottahs ; the 
rates deducible are Rs. 7,140, Rs. 9,200 and Rs. 5,760. The 
other instances of transfers proved are not of much value, as 


they relate to lands situated in Kalta Bazar and Roy Sahib's 


Bazar, where entirely different conditions prevail It has been 
argued, however, on behalfof the claimants, that even if the 
evidence is limited to instances of sales of land in the neighbour- 
hood of the property acquired, they show conclusively that the 
rate of Rs. 5,000 accepted by the Special Judge in respect of 
the third block, is too low. In our opinion, there is some 
force in this contention, which is strengthened by an examina- 
tion of the award, made under the Land Acquisition Act, for 
land acquired for the Municipal Office (Ex. 16.) That land 
was acquired towards the end of 1902, and covered an area of 
more than two bighas. For the major portion of the lund, the 
market value was assessed at from Rs. 7,000 to Rs. 8,000 per 
bigha, and for avery small portion, less than three cottahs, 
which was distinctly inferior to the remainder of the land 
acquired, a rate of Rs. 4,000 was allowed. The valuation was 
made, not merely upon the then existing rental, but also upon 
the market value of lands in the neighbourhood as indicated 
by recent transfers. The Special Judge, on that occasion, 
increased the award of the Collector substantially, and though _ 
an appeal was preferred to this Court against the award of the 
Judge by the Secretary of State, the appeal was subsequently 
withdrawn. Reference may also be made to another parcel of 
land acquired towards the end of 1904, for the Telegraph Office, 
in the vicinity of the Municipal lands ; for that land, the market 
value was assessed at Rs. 7,000 a bigha. In our opinion, the 
evidence afforded by the transfers of land in the neighbourhood 
of the lands acquired, tends to the conclusion that the market 
value ought to be assessed at Rs. 7,000 in respect of the third 
block which has a good frontage on the Municipal Office Street. 
In so far as reliance is placed, on behalf of the Secretary of | 
State, upon the present income derived from the land acquired as 
the basis for determination of the market value, the claimants con- 
tend that the judgment of the Special Judge is open to legitimate 
criticism on the ground that he has assumed that the rental has 
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reached its maximum limit. Their contention in substance is 
that the presens disposition of the land ought not to have been 
taken as conclusive, and some allowance ought to have been 
made for possible future utility, not based on conjectural grounds, 
but estimated by prudent business calculation. There is, in our 
opinion, considerable force in this contention, which is sup- 
ported by the case of Alan! Hug v. Secretary of State (1), where 
allowance was made for prospective rise in rental. The same view 
was taken in the case of Harish Chunder v. Secretary of State (2), 
where it was pointed out that to arrive at a fairly correct valu- 
ation, recourse should be had totwo or more of the known 
methods of valuation, amongst which were mentioned, frs the 
price paid in recent bonafide transactions of transfers of portions 
of the property acquired or of adjoining lands possessing similar 
advantages, and, secondly, capitalization at a certain number of 
years’ purchase of the actually or immediately prospective profit 
from the lands acquired. From the evidence asa whole, there- 
fore, and bearing in mind the date of the declaration, we come 
to the conclusion that the third block should be valued at 
Rs. 7,000 a bigha. We may add that we are not unmindful that 
there is a suggestion in the evidence that a very small portion 
towards the south-east corner of this block might, at one time, 
have formed the north-west corner of the tank which covered a 
good portion of the first block. The evidence on this point, 
however, is of a somewhat illusory character. Ifthe third block 
is a square plot, and each side of it measures about sixty six feet, 
no part of it would cover the tank, because the evidence as it 
stands, indicates that the western bank of the tank lay ata 
distance of seventy-five feet from the common western boundary 
of the third and first blocks. It would not be right, therefore, 
to assume that any portion of the third block was tank filled- 
up land. 

The question next arises as to the value of the other blocks 
. which stand on an entirely different footing. The learned vakil 
for the claimants has contended that the lands acquired should 
be divided into belts, and that the value of the second belt 
should be taken as half that of the first belt. But it was pointed 
out by this Court in the case of Secretary of State v. India 
General Steam Navigation Company (3), that the mode of valua- 
tion by division into belts is artificial and does not always afford 
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a reliable guide to the .ascertainment of the market value, and 
this view was subsequently affirmed by the Judicial Committee. 
It may further be observed that if the mode of valuation by 
division into belts was adopted, a great deal would depend upon 
the depth of the belts assumed more or less arbitrarily. We 
must, therefore, determine the value of the first block as that of 
back land in relation to the third block. No hard and fast rule 
can belaid down as to the proportion between the value of 
front land and back land, and it was pointed out in the case of 
Government of Bombay v. Karim Tar Mahomed (1), that it cannot 
be taken as an inflexible rule, that back land is worth half the 
front land. In fact, inthe case of Alaul Hag v. Secretary of 
State (2), where the front land was valued at an exceptionally 
high rate, as land well-fitted for the erection of shops, the back 
portion was valued at only one-fifth of that rate, because it could 
be used only for an entirely different and less profitable purpose. 
In the case before us, the first block treated as back land, has 
two narrow lanes on the west and south, one of which leads to 
the Municipal Office Street on the north, and the other to the 
Lakshi Bazar Lane towards the east. Against this, however, it 
must be remembered that a portion of the first block, approxi- 
mately about one-fourth of its area, was a filled-up tank ; in fact, 
part of such filled-up land was, at the time of acquisition, of 
much lower level than the surrounding lands. In our opinion, 
it would be fair to value the land in the first block, a portion of 
which, as already remarked, is filled-up tank, at an average rate 
of Rs. 2,000 a bigha. The secohd and fourth blocks lie further 
towards south, and as already stated, a lane runs through the 
land and forms its northern boundary. This lane leads to another 
lane towards the soutb, and to Lakshi Bazar Lane towards the 
east. So far, therefore, as access to the principal thoroughfares is 
concerned, this portion of the property acquired is obviously in 
a less advantageous position than the first block, but it is land of 
a better character, so that its value also may, we think, be fairly 
assessed at Rs. 2,000 a bigha. 

The only other point which requires consideration is the 
value of the structures. So far asthe structures on lands other 
than the third block is concerned, we are of opinion that no 
ground has been made out for our interference. ' But so far as 
this particular block is concerned, the claimants valued the 
structures at Rs. 4,500, while an Assistant Engineer of the Public 
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Works Department, valued them at Rs. 1,232. His examination 
of the buildings, however, was of a somewhat perfunctory 
character, and he made no allowance for the foundations of the 
Jhikatighar, which is described as a substantial pucca structure 
with a gabled roof and a relic of a lost art. We assess the value 
of the structures on the third block at Rs. 1,500. 

The result, therefore is, that these appeals must be allowed 
in part, and the awards of the Special Judge varied. As the 
claims were grossly exaggerated, there will be no order for costs 
in the Court of first instance. In this Court, the claimants will 
be entitled to their costs which will include only the Court-fees 
upon the additional amount in respect of which they have 
succeeded here, and the costs of the preparation of the paper- 
book. No sum will be allowed in respect of hearing fees. The 
claimants will, of course, be entitled to the usual statutory 
allowance on the excess amounts now decreed. 


A. T. M. Appeals allowed in part ; awards varied. 


Before Mr. Fustice Casperss and Mr. Fustice Chatterjee. 
RAMNANDAN PERSHAD AND OTHERS 
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SHEOPARSAN SINGH AND OTHERS." 


Res-judicata— Question tried by Probate Court — Subsequent suit. — Maintain- 
ability of sult— Declaration of reversionary interest— Specific Relief Act 
(I of 1877), Sec. 42. 

Where in a contested application for probate, the Court of Probate has 
held that a oertain person was not the next reversioner of the deceased and 
such finding has been affirmed on appeal, no suit by the said person to have it 
declared that he was such reversioner would lie, The previous judgment would 


bar the subsequent suit. 
Where the real object of the suit was not merely to get a declaration but 


also to protect the present interest of the plaintiff, the suit would not be 
barred under section 42 of the Specific Relief Act. 


Bepin Behari v. Manoda Dassi (1) followed. 
Appeal by the Defendants. 
Suit for & declaration. 


r 


* ADDE from Original Decree No. 62 of 1908, against the decision of Babu 
Purna Ohandra Chowdhury, Subordinate Judge, Mozufferpcre, dated the 21st 
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The material facts and arguments appear from the judgment, 
Dr. Rash Behary Ghose and Babu Baldeo Narain Singh 
for the Appellants. 
Babus Umakah Mukerji, Lachmi Narayan Singh and Fotin- 
dra Nath Bose for the Respondents. 
UA Vi 
The following Judgment was delivered : 


This is an appeal in a suit instituted by the plaintiffs respon- 
dents to obtain a declaration that they are the “next reversioners 
to the estate of the late Babu Bachu Singh according to 
Hindu Law." The defendant first party, Ramnandan Pershad 
Singh, obtained probate of the will of Bachu Singh about three 
years after the death of the alleged testator which event took 
place on the 12th November 1899. The probate proceedings 
were contested by three sets of cdveators of whom the present 
plaintiffs were the first. The District Judge found that the 
plaintiffs had no /ocus standi to oppose the grant, they not being 
the next reversioners of Bachu Singh, andthe will was there- 
upon proved without further contest. The decision of the 
District Judge was, on appeal, affirmed by this Court (Rampini 
and Mitra JJ) on the 8th February 1905. The defendant 
No, 1, Ramnandan, who may be described as the defendant, 
claimed to have been adopted by the deceased Bachu Singh so 
long ago as the year 1875, and he was called the adopted son, 
or kartaputra, of the deceased in the will of Bachu Singh 
which bears date the 6th November 1899. The question of 
adoption, however, was not investigated in the probate case, but 
it has assumed importance in the present litigation because the 
plaintiffs cannot be the next takers if the defendant was 
adopted by Bachu Singh as recited in his will. 

The Subordinate Judge has decreed the suit. The defend- 
ant, who is now represented by his widows, appeals. Four 
contentions, two of law and two of fact, have been submitted 
before this Court. .It will be convenient to deal with the 
matters of fact, in the first place; and, to understand the evi- 
dence aright, we have set forth the following table of descent." 

The details in the table are admitted by both parties toa 
considerable extent. The real issue, on the question of the 
genealogy of the plaintiffs, is whether Bhabey had a son 
Parmanand, and whether Parmanand was the ancestor of 
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brackets). Thus, in the year 1790, Pheku, the ancestor of 
Bachu, was the settlement-holder of the family property. If 
Bhabey had ason Parmanand, the latter must have been born 
about the beginning of the 18th century. One hundred years 
later, in the year 1816, there was a suit by Basti and others 
against Pershad and Gayainin which the genealogy now relied 
on by the plaintiffs was set up by Basti and his party in support 
of their claim toashare of the family taluk Narman. That- 
genealogy was not expressly denied by Pershad and Gayain, 
but the suit failed -on the plea of adverse possession. The 
judgment is as follows :— whereas the plaintiffs have set up 
their claim to their share on the basis of the genealogical tree 
and the defendants deny their claim. In the course of hearing, 
the plaintiffs adduced three witnesses, to wit, Sri Kishan, 
Sheodyal Singh and Chatur Narain: Although the said witnesses 
have stated that the plaintiffs and the defendants are related to 
each other as cousins, but from their evidence it has not been 
proved that the plaintiffs were ever in possession of their share. 
No witness deposed as to his personal knowledge of the extent 
of the share of the plaintiffs. From the plaint also it appears 
that the plaintiffs are very distantly related to the defendants. 
Such being the case, I do not believe the plaintiffs’ case. There- 
fore it is ordered that the suit be dismissed and struck off 
from the file and the undermentioned costs be charged to 
the plaintiffs." 

The litigation of 1816 based on the hypothesis that the parties 
were goftas (agnatic relations) of the same stock, raises a some- 
what strong presumption that the genealogy propounded at 
that early date was correct, for, otherwise, it would have been 
categorically denied. Parmanand, therefore, was, presumably, 
a member of the family of the plaintiffs. It is true that his 
name is not to be found in the genealogy put forward in the 
suit of 1834-5 which was instituted by Harlal aid his brother 
against Sankurdat and others for a share of the same taluka 
(Narman) But the share of Parmanand had been lost as 
result of the suit of 1816, and there was no necessity to 
specify the descendants of Bhabey through  Parmanand. 
Harlal’s suit was dismissed on appeal: the decision does not 
affect the present plaintiffs. 

In the year 1874, the two daughters of Pardipnarain sued 
Bachu who examined, as his witness, one Hargen (Hargid). 
Ifthe evidence of this witness be admitted and believed, the 
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plaintiffs position is clearly made out. We shall revert to this 
matter when we-come to consider the oral evidence. | 

In 1878, Dewan, the father of plaintiffs Nos. 1-3, applied 
for the registration of his name in respect of a share of taluka 
Narman. His claim was opposed by Bachu whose petition is 
on the record. Bachu filed with his petition the genealogy of 
the year 1816 but only as faras Basti (Basanti) who was the 
plaintiff of that year. This was all that was required in the 
circumstances. The case related to possession, and the subs- 
tantial defence of Bachu was that Dewan had “no . possession 
over any portion of the properly from the time of the ancestor 
of the applicant.” 

If the documentary evidence we have just examined be 
supplemented by the statements of the Witnesses, it is highly 
probable that the plaintiffs are the next reversioners to the estate 
of Bachu, and that conclusion is fortified by the view we take 
as to whether the defendant was adopted as a kartaputra by 
the deceased. 

Among the witnesses are three of the plaintiffs and some of 
the descendants of Bhim whose share, 6 annas 8 gundas, cannot 
be affected by the present litigation. The evidence has been 
placed before us. The genealogy, and, in particular, the descent 
of Basti from Parmanand and Bhabey, is deposed to in no uncer- 
tain terms. The salient facts of agnatic relationship, residence 
in the same village, common mourning and common worship 
have been fully spoken of. No doubt, there are discrepancies 
between the details given by some of the witnesses and the 
various tables of descent, and it may be that some of the persons 
who communicated information to the deponents derived their 
knowledge, in part, from the genealogy of 1816 :—an admission 
to that effect was made by one of the plaintiffs before the District 
Judge in the Probate proceedings :—but the witnesses must have 
been aware of the names of the members of their family for the 
purpose of making the customary offerings of cake and water. 
Among Behari Hindus such knowledge is extremely common if 
not indispensable. We are unable to accept the destructive 
criticism of the learned vakil for the defendant appellant on this 
part of the case, 

A copy of the deposition of Hargen (Hargid) in the suit of 
1874 has been admitted subject to objection. On consideration, 
we think it must not weigh with us in the decision of this appeal. 
Although the witness has been proved, altunde, to be a mem- 
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taken from some paper-book of this Court and it was filed after 
the defendant had closed his case. 

The evidence on the side of the defendant is not satisfactory. 
Musammat Ramkeshori, the junior widow of Bachu, repudiated 
the written statement filed on her behalf. The performance of 
the sradha of Bachu, by the defendant, even if true, does not 
prove much, seeing that he is the nephew of the senior widow. 
The defendant himself made the most damaging admission in the 
witness box. He did not satisfactorily account for the delay in 
making his application under the Probate and Administration 
Act: his story of being absent on pilgrimage is obviously untrue. 
The deed of gift, Ex. V, is inconsistent with the theory of adop- 
tion. The fact that the defendant described himself as the son 
of his natural father, Ramzuhun, in documents executed before 
he applied for probate, is practically conclusive against his claim 
to be the kaytaputra of the deceased. The defendant was a 
minor in 1875, and so could not have accepted the status of a 
kartaputra. The witness Ramlochan supports the genealogy 
of 1816. The conduct of the defendant, who left the estate 
in the possession of the widows, after the death of Bachu, is 
very significant. The Subordinate Judge has examined the 
evidence at length, and we may shortly say that we think his 
conclusions are perfectly justified. 

The question of fact must, therefore, be determined in 
favour of the plaintiffs, no other persons having been shown to 
be more nearly related to the deceased. They are the next 
reversioners to the estate of Bachu, dnd the defendant is not 
his &artapuira. We are aware of the contrary conclusions 
arrived at in the Probatelitigation, but it has to be borne in 
mind that the present investigation has been exhaustive and 
‘much light has been cast, on the difficulties involved, by the 
evidence on the subject of the alleged adoption of a kartaputra 
by Bachu. 

We next come to the contentioris of law, which are these. 
first, that a suit cannot be maintained for a-bare declaration, 
possibly, vain and infructuous, that a person is the reversionary 

- heir of a Hindu, the declaration being such that, in itself, it 
. would not entitle the plaintiff to any relief on the footing of 
-that declaration; and, secondly, that the judgment of the = 
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District Judge affirmed by the High Court, deciding that the 
plaintiffs are not thenext reversioners to the estate of Bachu, 
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is res judicata inasmuch as it was the decision of a Court of Bann Posh 


competent and exclusive jurisdiction on the same issue as is 
raised in the present suit. 

Viewed as an abstract proposition, the first argument of 
the learned vakil for the defendant appellant is, perhaps sound, 
but it is otherwise on facts of this case except in so far as it 
leads up to, aud support, the fiaal plea embodiedin the conten- 
tion as to res judicata. We shall consider it in the latter aspect. 

Section 42 of the Specific Relief Act provides— Any 
person entitled to any legal character, or toany rightas to any 
property, may institute a suit against any person denying, or 
interested to deny, his title to such character or right, and the 
Court may in its discretion make therein a declaration that he 
is so entitled, and the plaintiff need not in such suit ask for 
any further relief. 

" Provided that no Court shall make any such declaration 
where the plaintiff, being able to seek further relief than a 
mere declaration of title, omits to do so.” 

Now, the proviso does not stand in the way of the 
plaintiffs ; they cannot obtain any further relief here, for they 
propose to apply to the District Judge for revocation of the 
grant of probate under section 50 of Act V of 1881. The 
substantial prayer in the plaint has been amended in this Court 
to place their intention beyond doubt. There is, also, no 
question that this is a case in which a Court might properly 
exercise its discretion in favour of the plaintiffs, because the 
will of Bachu is seriously challenged asa forgery involving a 
false claim of the defendant to be the adopted son of the 
testator. The plaintiffs have not a mere contingent interest 
such as was held to be insufficient in the cases cited to us, As 
reversioners, they can apply for revocation of the grant of 
probate." Their object is to avert a present danger, and to have 
investigated, while there is yet time, the real character of a 
transaction which, they assert, never took place, that is, the 
execution of the will by Bachu. This object is not to validate 
‘aDy spes successiones personal to the plaintiffs only but personal 
to the reversion, generally, which the will affects. The plaintiffs, 
in this view of the matter, do not seek to improve their present 
position, or to come into any enjoyment of the estate, but to 
remove, what they consider, a fatal impediment which destroys 
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all the reversionary interests. They have a present interest, and 
it.has been held by this Court thatsuch an interest suffices to 
found an application under section 50; see Bepin Behari Shaka 
v. Manada Dast (1) and the cases therein relied on. 

We think, therefore, that the plaintiffs’ suit would be 
maintainable but for the bar of res judicata. 

There remains the final argument on this appeal. The 
Subordinate Judge has held that the suit is not barred by 
section 13 of the former Code of Civil Procedure. In our 
opinion, however, the general principle must be applied. If 
the matters in issue in the Probate proceedings were the same 
as those in the suit under appeal, and if the points were formu- 
lated and a decree was passed in the Probate case, the parties 
are now bound to that extent and cannot re-agitate the same 
questions. The second branch of the contentions is that the 
Probate Court, asit may be designated, cannot be compelled to 
decide again any issues which it has already decided, even 
though one of those issues was merely incidental to the deter- 
mination of the legal character of the defendant and the factum 
of the will. 

The probate proceedings are before us, including the 
judgments and decrees of the District Judge and this 
Court. The District Judge framed two issues on the 
19th March 1903, namely, (1) whether the objectors have any 
locus stands to oppose the application for probate, and (2) 
whether the will propounded is the genuine duly executed 
will of Rup Narain Singh alias Bachu Singh deceased. That- 
being so, the question can be considered in the manner explained 
by the Privy Council in Kuruatulain v. Nuzbat-ud-dowla, (2). 
“The rule in England is clear, that when once probate in 
solemn form has been granted, no one who has been cited, 
or who has taken part in the proceedings, or who was 
cognisant of them, can afterwards seek to have it cancelled." 
In the matter of. Prtambar Gtrdhar (3). The general rule was 
thus stated by Lord Penzance in Spencer v. Williams (4)—“ Now, 
of one thing there is no doubt, and it is a principle which was 


clearly laid down in Barrs v. Fackson (5), that when a question 


of fact arises in this Court as to which of two persons is next-of- 
kin of a deceased, and is determined, and the same question is 


(1) (1902) 6 C. W. N., 012. 
- (2) (1906, 1 O. L. J. 594; 1. L. R. 33 Cal 116. 

(3) (1881) I. L. R. 6 Bom. 638, 641. (4) (1871) 2 P. and D., 280 (235), 
: (b) (1843) 1 Ph, Ch. R. 589, 
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they may be estopped from proceeding in the latter suit. The 1910. 
decision in Barrs v. Fackson (1), was founded on a true principle, Ramnavdan Pershad 
and supported by a sound judgment. ‘If two parties have once, agan Singh. 
before a Court of competent jurisdiction, litigated any question ae 
of fact, and that question has been finally decided, it is not 
reasonable that either of them, in any other Court, should 
reopen it." The principle of mutuality, also, avails the defendant, 
for if the District Judge and this Court had held that the 
plaintiffs were the next reversioners, and if the will had there- 
upon been contested, as to the factum of execution and the 
status of the defendant, the result would have been conclusive, 
subject, perhaps, to review and not otherwise. 
The decision in Arunmoyt Dasi v. AMohendra Nath 
Ohdadar (2), has been relied on for the plaintiffs in support of 
the proposition that “the only question which the Court (of 
Probate) is called upon to determine is whether the will is true 
or not, and that it is not the province of the Court to determine 
any question of title with reference to the property covered by 
the will. But it was, also, held that the general principles of 
res judicata, as enunciated in the English cases, were not affected 
in other respects. Here, the will of Bachu has not been cons- 
tructed in order to ascertain any legal character, either of the 
plaintiffs or of the defendants. The: issue decided by the 
District Judge and on appeal was whether the coveators (the 
present plaintiffs) has any /ocus standt, that is, whether they 
were agnates of the deceased. It was held that they had failed 
to show an interest in the estate of the testator. The caveators 
accepted the forum both original and appellate. The case was 
one of contention (section 83, Act V of 1881), and even when 
the coveators were defeated on the issue of Jocus stands, they 
appealed against the decree of the District Judge, which granted 
probate, and not merely against the order finding that they were 
not the next reversioners. The judgment now assailed is a 
judgment zs rem, and it cannot be disturbed by a suit involving 
the same issues. 
The second branch of the contention is scarcely less weighty. 
‘Supposing the plaintiffs were to get a declaratory decree, as 
prayed, would not the District Judge be precluded from trying 
the issue whether the will had been duly executed? He might 
say— This Court has granted probate after a contest. The 
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estate is in the hands of the executor. No reversionary interest 
subsists. 'The case does not come within any of the circums- 
tances constituting ‘just cause’ for revocation, as defined in 
section 50 of the Probate and Administration Act.” No legal 
machinery exists to compel such a Court of Probate to accept 
the decision of another Civil Court ona matter already heard 
and determined by the former Court. The declaration in favour 
of the plaintiffs would be infructuous, or, if accepted by the 
District Judge, as a basis of fresh proceedings, the defendant 
might again revive the question of Jocus standi and a third con- 
test would ensue. 

We arrive at this conclusion with some regret, as the 
plaintiffs have the merits on their side. It seems to us that 
parties filing caveats in probate proceedings should understand 
their responsibilities and the logical result of their action. 

The appeal is allowed. The suit is dismissed with costs 
here and heretofore. The defendant No. 2 will bear her 


-Own costs. 
N. K. B. Appeal allowed. 





Before Mr. Fustice Mookerjee and Mr. Justice Teunon, 
YAKUB SHEIKH 


p cla 


NAFRUJAI BIBI.* 


Guardianskip— Guardian of person and property — Mahomedan— Paternal 
uncle— Mother who married stranger after the death of father—Swuitable 
persons— Interest of minor, 

A Mahomedan mother who has married a stranger after the death of her 
first husband is nut entitled to be appointed guardian, much less to claim pre- 
ference over a paternal uncle of the minor, A full sister of the infant, who 
is of age and is able to take charge of her, is entitled to preference over the 
paternal uncle, 

Neither a paternal uncle nor a mother is entitled as of right to be appointed 
guardian of the property of the infant, The Court may appoint a suitable 
person as guardian of the property, and before a selection is made, the Court 
must have regard to the fitness of the persons available and also consider what, 
under the circumstances of the case, would be to the best interest of the 
infant concerned.’ 


- 


* Appeal from Order No. 69 of 1909 against the order of F. B. Roe, Esq., 
District Judge of 24-Pergunnahs dated the 16th December 1908 
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Nizam-ud-din v, Anandi (1), Alimullah Khan v. Abadi (2), Sita Ram 
v. Amir Begum (3), Baba v. Shivappa (4) and Mohomuddy v. Oomdutoonissa (5) 
referred to. 
Appeal by the Petitioner. 
Application for appointment of the petitioner as T 
-of the person and property of his infant niece. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Hari Bhusan Mukerji for the Appellant. 

Babu Probodh Chunder Roy for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order 
made by the Court below under the Guardians and Wards Act 
of 1890. The appellant Yakub Sheik made an application to 
the District Judge on the 30th July 1908 for appointment of 
himself as guardian of the person and property of his infant 
niece Sakina Bibi. Notices were directed to be served as usual, 
and on the 2nd September 1908 the applicant was appointed 
guardian, and was directed to furnish security. On the 12th 
September, however, Nafruzai Bibi, the mother of the infant, 
applied to the Court, and objected to the proceedings apparently 
on the ground that no notice had been served upon her. This 
petition of objection was directed to be heard on the 22nd Sep- 
tember. Yakub did not appear on that day nor did he furnish 
the required security ; and as the judge felt doubtful whether 
any notice had been really served upon the mother with whom 
the infant resided, the appointment of Yakub as guardian was 
cancelled. On the 13th November, Yakub made a fresh applica- 
tion to be appointed guardian, which was opposed by the mother. 
“On the 16th December, when the case came to be heard, Yakub 
contended that the mother was not qualified to be guardian as 
upon thadeath of her husband (the father of the infant) she 
had been married to a stranger as her second husband.- The 
District Judge overruled this contention, and dismissed the appli- 
cation on the ground "that it would bea perfectly monstrous 
interpret#tion of the Mahomedan Law to hold that marriage with 
astranger deprived a mother of her children, though she : bad 
married a perfectly respectable gentleman.” We are invited in 
this appeal to consider the legality of this order. It is clear that 


(1) (1896) I. L. R. 18 Al. 878 (8) (1838) I. L. R. 8 AlL 824. 
(2) (1906) I. L. R. 29 All. 10. (4) (1825) I. L R. 20 Bom, 19), 
(5) (1870) 13 W. B. 451. , 
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the authorities on the subject were not brought to the notice of 
the learned District Judge, nor was his attention invited to the 
distinction between the appointment of a guardian in respect of 
the property and another in respect of the person of an infant 
under the Mahomedan Law. 

We shall consider in the first place the application in so far 
as it is for the appointment of the petitioner as the guardian of 
the person of his infant niece. Under the Mahomedan Law, 
it is well settled that the mother, if alone, and not disqualified 
on any of certain specified grounds, is entitled to the custody of 
her daughter under the age of puberty, at all events as against 
any one but her husband. One of the circumstances, however, 
which disqualifies a mother and disentitles her to claim the 
custody of her infant daughter is the fact of her remarriage to a 
man not related to the minor within the prohibited degrees, and 
this disqulification continues so long as the marriage subsists. This 
view has been for many years accepted in this Court as well-founded 
on the original authorities of the Mahomedan Law, and in support 
of this position, it is sufficient for our present purpose to refer to 
the cases of Sheth Ahimodee Moallem v. Musst. Syfoora Bibi (1), 
Beedhun Bibi v. Fusuloollah (2), Fuseehun v. Kajo (3)and ZAoocAa 
v. 4laht Bus (4). The rule is stated in similar terms by all the 
leading text-writers, amongst whom reference may be made to 
the works of Sir Roland Wilson (sections 107 and 108), 
Mr. Amir Ali (Vol. II 295), and Nawab Abdur Rahman (Arts. 380 
and 382) where the original sources will be found mentioned. 
In so far, therefore, as the application relates to the appointment 
of a guardian of the person of the infant, it is clear that the 
mother, in this case, who has married a stanger after the death of 
her first husband, is not entitled to be appointed, much less to 
claim preference over the appellant who isa paternal uncle of the 
minor. It has been stated to us, however, that the infant has a 
sister who is of age and is able to take charge of her. She is 
clearly entitled to preference over the paternal uncle. Before, 
therefore, the paternal uncle can be appointed, it must be ascer- 
tained whether the full sister is or is not willing to take the 
custody of the child. It has further been stated to us that the 
notice of the application by the uncle was served upon the 
sister, but we are not satisfied that she is really aware of the 
present proceedings. Under such circumstances, before she is 


(1) (1866) 6 W, B, (Mis) 125, (8) (1883) I. L, R. 10 Cale 15, 
(2) (1878) 20 W, R. 412 (4) (1885) I. L B. 11 Cale, 574. 


Vor. XI HiaH coURT. . 
passed over, it would be desirable to serve a fresh notice 
upon her. . 

We have to consider in the second place, the application in 
so far as it relates to the appointment of a guardian of the pro- 
perty of the infant. Here the position is entirely different. 
Under the Mahomedan Law, the guardians of a minor!s property 
are successively the father, any testamentary guardian appointed 
by him, his executor, the executor of such executor, the 
paternal grandfather, his executor and the executor of such 
executor. If in any case there is no person so qualified, it is 
open to the Court to appoint a suitable person as guardian. 
It is clear, therefore, as is stated in the cases of Nisam-ud-din 
Shah v. Anand: Prasad (1) and Altm-ullah Khan w. Abadi 
Begam (2), that the uncle is not entitled as a matter of right to 
be appointed guardian of the property of the infant ; nor, on the 
other hand, as pointed out in the cases of Sita Ram v. Amir 
Begam (3) and Baba v. Shivabpa (4) is the mother entitled to 
put forward such claim. The Court may, therefore, appoint a 
suitable person as guardian of the property, and before a 
selection is made, the Court must have regard to the fitness of 
the persons available, and also consider what under the circums- 
tances of the case would be to the best interest of the infant 
concerned. In this connection, we may add that under section 
17 of the Guardians and Wards Act, although the Court is bound 
to have regard to the provisions of the law to which the minor 
is subject, the Court must ultimately decide in view of what 
is likely to promote the best interest of the minor. In other 
words, if two persons willing to act as guardian, are equally 
qualified, preference may be given to one on the ground that 
according to the law to which the infantis subject such person 
is entitled to claim preference. But this does not mean that 
a person who is otherwise unsuitable must be appointed guar- 
dian because under the Mahomedan Law he is entitled to 
preference. Similarly, if a person is disqualified for the office of 
guardian by the law to which the minor is:subject, he cannot be 
appointed guardian ; the welfare of the minor is no doubt the 
main consideration, but his welfare must be considered from 
the standpoint of his race and religion. This view was taken 
by this Court in the case of Mohomuddy Begum vw. Musst. 


(1) (1896) I. L. R. 18 All 873. (3) (1886) I. L. R. 8 All 824, 
(2) (1908) I. L. R. 29 AIL 10, (4) (1895) I. L. B. 20 Bom 199, 
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Oomdutoonissa (1). Inthe case before us, there has been no 
proper enquiry into the matter, and there are no materials upon 
which we can pass final orders. 


The result, therefore, is that this appeal must be allowed, 


. the order of the District Judge set aside, and the case remanded 


to him in order that he may deal with the matter in accordance 

with law. We make no order as to costs. 

A. T. M. Appeal allowed: case remanded. 
(1) (1870) 18 W. R. 454. 


Before Mr. Justice Caspersz and Mr. Fustice Doss. 
ABDUL HUQ CHOWDHURY 


V. 
ABDUL HAFEZ.* 
Decres, setting axide— Maintainabilit of suit — Fraud — Forum. 


A snit lies to set aside a decree on the ground of fraud. Such suit may 
be brought in the Court within whose jurisdiction the fraud was per- 
petrated or within whose local jurisdiction the defendant ordinarily resides or 
personally works for gain, 


Nilmoney v. Puddo Lochun (1) followed. 
Umrao Singh v. Hardeo (2) dissented from. 
Appeal by the Defendant. 
Suit to have a decree set aside on the ground of fraud. 


The material facts and arguments appear from the judgment. 
Babu Dhirendra Lal Khastgir for the Appellant. 
Babu Mohini Mohan Chakravarts for the Respondent. 

C. A. V. 
The judgment of the Court was as follows : 


On the 23rd April 1906, the defendant, appellant, before us, 
obtained an exparte decree, against the plaintiff respondent, in 
the Calcutta Small Cause Court. The decree was sent for exe- 
cution to the Munsiff of Satkania, in the District of Chittagong, 
where the parties have their permanent residence, and, on the 
25th January 1907, a peon arrived at the house of the plaintiff 
respondent with a writ of attachment against the movables of 


* Appeal from Appellate Deoree No. 1974 of 1908, against the decision 
of Babu Hem Chandra Mukerji, Subordinate Judge, Ohittagong, dated the 
4th May 1908, reversing that of Babu Dinesh Ohandra Chatterji, Munsiff, 
Satkania, dated the 3lst July 1907. 


(1) (1866) 5 W. R. Act X Rulings 30. 
(2) (1907) I. L, B. 29 All, 418. 
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the judgment-debtor. This event constituting a cause of action, 
the plaintiff brought a suit in the local Munsiff’s Court and 
prayed (1) that the exparte decree, of the 23rd April 1906, be 
set aside as fraudulent, and (2) that the said decree be declared 
nulland void, inoperative and ineffectual, and that an order 
be made that it be not executed against the defendant (the 
present plaintiff). 

On the merits, the first Court found that the exparte decree 
was fraudulent and liable to be declared null and void, but the 
Munsiff proceeded to hold that he had no jurisdiction to try 
the suit by reason of section 94 of the Presidency Small Cause 
Courts Act. On appeal, the Subordinate Judge has decreed 
the suit with reference to both the prayers of the plaintiff. 

It is conceded that section 94 of the Presidency Small Cause 
Courts Act does not stand in the way of the plaintiff in this 
litigation. What that section provides is that no suit shall lie 
on any decree passed by such a Small Cause Court. This is not 
a suit on any decree. The judgment of the Subordinate Judge 
on this point is correct. But the learned vakil for the defendant 
appellant has argued that the Satkania Court has no jurisdiction 
to try the suit, and that the plaintiff should have taken action 
in the Calcutta Court of Small Causes where the exsarte decree 
was obtained against him. 

It was laid down as far back as the year 1866 by a Full 
Bench.of this Court, in the case of Mtlmoney Bonik v. Paddo 
Lochnn Chuckerbutty (1), that an action lies to set aside the 
decree of another Court on the ground that it was obtained by 
fraud, the reason being, in the words of Sir Barnes Peacock, 
“that the fraud gives a right of action to the party injured by 
it against the party guilty of the fraud." 

That such an action may be maintained, is also laid down 
by their Lordships of the Privy Council in Radha Raman Shaha 
v. Pran Nath Roy (2) and Khagendra Nath Mohata v. Pran 
Nath Roy (3) and by this Court in Mahomed Golab v. Mahomed 
Sulliman (4), Abdul Mozumdar v. Mahomed Gazi Chowdhury (5) 
and in Nistarini Dassi v. Nundo Lall Bose (6) and (on appeal) 
‘in Nistarint Dassi v. Nundo Lal Bose (7). 


(1) (1866) 5 W.R. (Act X. Rulings), page 20. 
(2) (1901) I. L. R, 98 Calo. 476. (5) (1894) I. L, R. 21 Cale. 605. 
(3) (1902) L. R. 29 I. A. 99. (6) (1899) I. L, R. 26 Calo, 891. 
(4) (1884) I. L. R 21 Calc. 612. (7) (1902) I. L, R. 80 Calc. 369. 
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It admits of no doubt that the Calcutta Court of Small 
Causes has jurisdiction to vacate its own decree, if it was 
obtained by fraud : Every Court possesses inherent jurisdiction 
to prevent abuse of its process. But that is not sufficient to 
oust the jurisdiction of another Court to set aside that decree, 
if it otherwise has jurisdiction to entertain the suit ; see Vi/money 
Bontck v. Paddo Lochun- Chuckerbutty (1) and Sarthakram Martti 
v. Nundo Ram Matt: (2). Where a decree is set aside on the 
ground of fraud, an injunction restraining execution is necess- 
arily consequential thereon, even where no other relief is sought. 
Such a decree is in reality more than a mere declaratory decree. 

The jurisdiction of the other Court in suits of this kind 
must be determined in accordance with the provisions of the 
Civil Procedure Code relating to jurisdiction.. 

If relief is sought in respect of some immovable property, the 
suit must be brought in the Court within whose local jurisdiction 
such property issituated. In other cases, the suit must be brought 
in the Court within whose local jurisdiction the cause of action 
arises—the cause of action here being the perpetration of fraud in 
obtaining the decree, or within whose local jurisdiction the 
defendant ordinarily resides, and personally works for gain. See 
the observations of Sir Barnes Peacock in the judgment of the 
Full Bench in the case of ZVr/money Bonicb v. Paddo Lochun 
Chuckerbutty (1). In this case the defendant resides within the 
local limits of the jurisdiction of the Munsiff of Satkania. That 
Court had, therefore, in our opinion, ample jurisdiction to 
entertain the suit. 

We are unable to agree in the opinion of the Allahabad 
Court in the case of Umrao Singh v. Hardeo (3). 

But though the plaintiff's suit was maintainable in the Court 
of the Munsiff, he has dealt with it (and the lower appellate 
Court has merely confirmed the finding that the Small Cause 
Court decree was frandulent)in a way that leaves us no option 
but to remand the case to be relied in the Court of first instance. 
“Tt is not the law that because a person against whom a decree 
has been passed alleges that it is wrong and that it was 
obtained by perjury committed by, or at the instance of, the 
other party, which is of course fraud of the worst kind, that 
he can obtain a rehearing of the questions in dispute in a fresh 

(1) (1866) 5 W. R. (Act X Bulings) 20, 


(2) (1908) 11 C. W. N, 579. 
(3) (1907) I. L. R. 29 All. 418. 
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action by merely changing the form in which he places it before 
the Court, and ‘alleging in his plaint that the first decree was 


obtained by the perjury of the person in whose favour it was Abdul Hua pass 


given". See Mahomed Golab v. Mahomed Suliman (n. The 
question whether the plaintiff was prevented by fraud prac- 
tised on him (as by suppression of summons) from placing his 
case before the Calcutta Small Cause Court has not been 
properly gone into by the Munsiff: he has discussed the merits 
of the defendant's claim based on the AatcAitfa, but this he 
was not entitled to do on theauthority of the decision we have 
just cited. We may mention, for the guidance of the Muusiff, 
that the onus of proving fraud of the description indicated 
will be on the plaintiff. If the Munsiff is satished that such 
fraud was practised, he will be at liberty to declare the decree 
obtained in the Small Cause Court to bea nullity and to direct 
that it shall not be executed against the plaintiff, as prayed. 

The appeal is allowed in part. The case will go back to 
the Subordinate Judge who will transmit the papers to the 
first Court for compliance with the directions we have given. 
Costs will abide the result. 


N. K. B. Case remanded. 


(1) (1894) I. L. B 21 Cale, 612 (619). 


Before Mr. Justice Mookerjee and Mr. fustice Caruduff. 
MIR EUSUFF ALI HAJI 


v 


PANCHANAN CHATTERJEE.” 


Mortgage—Person acquiring interest in mortgaged estate since trortyage— 
Arrangement— Proportionate abatemont — Morígagee not a trustee—Eyuity 
of redemption, purchase of, by mortgages, effect of —Debt, apportionment 
of — Release by mortgages in favour of subsequent purohaser of portion of 
mortgaged property, effect of. 


As & general rule, the rights of persons who have acquired an interest in 
the mortgaged estate since the mortgage, cannot be defeated or impaired by 
any subsequent arrangement to which they are not parties. If, therefore, a 
mortgagee with notice that the equity of redemption in a part of the mort- 
gaged property has been conveyed, releases any part of the mortgayed estate, 
he must abate a proportionate part of the mortgage debt as against such pur- 


* Appeal from Appellate Decree No. 831 of 1908, against the decree of Babu 
Narendra Krishna Dutt, Subordinate Judge of Murshidabad, dated the 17th 
January 1908, affirming that of Babu Sris Chandra Banerji, Munsiff of Jungi. 
pur, dated the 16th March 1907. 
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chaser. But this rule does not apply where the mortgagee releases a portion of 
the mortgaged property before the residue is transferred¢o third persons. If 
he does so release, he diminishes his own security ; but, as subsequent purcha- 
sers can only take subject to the mortgnge, the mortgagee may throw the whole 
burden of the mortgage debt on the residue. 

It is not open to subsequent purchasers of mortgaged property to compel 
the mortgagee to grant them a proportionate abatement of the mortgage debt, 
unless it i8 established that such a defence would bave been available to the 
mortgagors themselves, 

Debendra v. Mirza Abdul (1) referred to. 

The effect of the purchase of part of the mortgaged property by the mort- 
gagee is not to extinguish his mortgage seourity in its entirety. 

Nand Kishore v, Raja Hari Raj (2) referred to. 

The relation between the mortgagor and mortgagee 1s not so far analogous 
to that between a trustee and oestwi que trust, as to preclude a purchase of the 
equity of redemption by the mortgagee. This rule is subject to the qualifioa- 
tion that the Courts, if called upon to scrutinise the transaction, will look upon 
it with jealousy, and will set aside a purchase made by the mortgagee when, by 
the influence of his position or by constructive fraud, he has gained an uncon- 
scionable advantage and has purchased the property for such a low price as 
may be taken to be fairly indicative of fraud or undue influence, 

Webb v. Horke (8) and Ford v. Olden (4) referred to. 

The effect of a transaction is to be judged by its nature. If the sale was 
intended to be one of the equity of redemption merely, the mortgagee acquired 
the property subject to his mortgage, and in such a contingenoy, while there 
is no extinguishment of his right to enforce the mortgage against the remain- 
der, the mortgage is extinguished to the extent of the amount fairly chargeable 
upon the property purchased by him, If, on the other hand, the sale was of 
the property freed of the mortgage, and the intention of the parties was that 
the mortgagee should hold the portion transferred to him freed from the mort- 
gage debt and the purchase money should be applied in reduction of his dues, 
the mortgagee will not be bound to apportion the debt. In this latter contin- 
gency, unless the purchase might be successfully {mpeached on the ground of 
fraud or undue influence, the. mortgagee is not bound to allow credit fora 
larger sum than what was deliberately settled as the price of the portion pur- 
chased by him. Cases on the subject reviewed. 

A mortgagee may, at an execution sale, purchase a portion of the mort- 
gaged property free of his mortgage. The distinction is not so much between 
R private sale and an execution sale, as between a purchase of the equity of 
redemption and a purchase of the entire interest in the property 

Sesha Ayyar v, Krishna (5), Kanhyalal v. Narhar (6), Bohra Thakur v. 
Collector of Aligarh (7), Raghunath v. Jamna Prosad (8), Mahomed Taki x. 


.- Thomas (9) and Amir Ohand v, Bukshi Sheo Pershad (10) referred to. 


(1) (1909) 10 0. L. J. 150. (6) (1903) I. L. R. 27 Bom. 297. 

(2) (1897) I. L. R. 20 AIL 28. (7) (1906) I. L, R. 28 All 593, 

(3) (1800) 2 Sch, and Lef. 661. (8) (1906) I. L, R. 29 All, 283. 

(4) (1867) L. R. 3 Eq. 461. (9) (1906) 40. L. J. 817. 

(5) (1900) I, L. R, 24 Mad. 97. (10) (1906) J, D. R 34Calc.13 ; 4 O. L J. 573 


- 


Vor. X1.] HIGH ODUET. 


As between the mortgagor aud mortgagee, the latter is entitled to release a 
portion of tha hypothecated property and diminish his own security to that 
extent, It is not obligatory upon him to proceed ngainst all the properties 
rateably or to exhaust them for the satisfaction of his debt, 

A mortgagee who has a security upon two or more properties which, he 
knows, belongs to different persons, cannot release his lien upon one 60 aa to 
increase the burden upon the others without the privity and consent of the 
persons affected. But this doctrine has no application to & case, where the 
release took place at a time when the purchaser of the mortgaged properties 
had not parchased any interest in the mortgaged premises, and the mortgagors 
alone were affected by the release, 

Appeal by the Defendant Nos. 3 to 6. 
Suit to enforce a mortgage security executed in favour of 


the Plaintiff by Defendants Nos. 1 and 2. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Moulvi Shamsul Huda and Babu Probodh Chunder Rat for 
the Appellant. 

Babus Ram Chunder Majumdar and Prokas Chandra 
Majumdar for the Respondent. 

C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.— This is an appeal on behalf of the third, 
fourth, fifth and sixth defendants in an action to enforce a 
mortgage security executed in favour of the father of the 
plaintif respondent by the first two defendants on the 20th 
September, 1897. A large number of properties was included 
in the mortgage bond. On the oth November, 1898, the 
mortgagors sold eleven of these plotstothe mortgagee, and agreed 
that a sum of Rs. 447-9-10 was to be deducted from the amount 
then due on the mortgage. Shortly after, on the 22nd April, 
1899, the mortgagors transferred another parcel to a stranger, 
by name Herasatulla, who paid Hs. 75, to the mortgagee and 
obtained a release from him in respect of the property purchased. 
On the 3oth May, 1906, the plaintiff commenced the present 
action for recovery of the mortgage money with interest. He 
made allowance in the plaint for the two payments already men- 
tioned, as also for another small sum paid in 1901, and he asked 
for recovery of the balance by sale of the mortgaged properties 
other than those purchased by himself and by Herasatullah. 
The claim was contested by the present appellants, who had 
purchased the equity of redemption in the remaining properties 
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* Orvir. comprised in the mortgage security on the 7th July, 1904. 


1910. Their defence, in substance, was that the pleintiff mortgagee 
Mir Eusuff Alt Haji Was not entitled to exclude from the scope of the suit and the 
kz) 


decree the properties purchased by himself and by Herasatullah ; 


Panch 
Caseros: in other words, the essence of the defence was that the pro- 
on ee, perties in the hands of the present appellants ought not, to be 


—— made liable for a larger sum than what would be fairly charge- 
able upon them, if the entire mortgage money were distributed 
over all the properties comprised in the mortgage security. 
This argument has been concurrently negatived by the Courts 
below on the ground that, as the purchase by the mortgagee 
and the release in favour of Herasatullah were antecedent to 
the purchase by the defendants, they were in the same position 
as the mortgagors themselves, who could not claim contribution 
as against the mortgagee. In this view, the Courts below have 
made the usual decree for sale in respect of the entire claim. 
The defendants have now appealed to this Court, and on their 
behalf, it has been argued that the properties in their hands 
are not liable for the entire mortgage debt, and the burden of 
that debt ought to be proportionately abated. In our opinion, 
this contention is supported neither by principle nor by the 
authorities. i 

lt may be conceded that; as a general rule, the rights of 
persons who have acquired an interest in the mortgaged estate 
since the mortgage, cannot be defeated or impaired by any 
subsequent arrangement to which they are not parties. If, 
therefore, a mortgagee with notice that the equity of redemp- 
tion in a part of the mortgaged property has been conveyed, 
releases any part of the mortgaged estate, he must abate a 
proportionate part of the mortgage debt as against such pur- 
chaser. But this rule does not apply when the mortgagee 
releases a portion of the mortgaged property before the residue 
is transferred to third persons. No doubt, if he does so release, 
he diminishes his own security ; but, as subsequent purchasers 
can only take subject to the mortgage, the mortgagee may throw 
the whole burden of the mortgage debt on the residue. It was 
pointed out by this Court in the case of Debendra Nath Sen v. 
Mirza Abdul Samed (1) that, although a purchaser of mortgaged 
premises is not estopped by his mere acceptance of the deed 
from disputing the validity of the mortgage or the amount due 


(1) (1909) 10 C, L. J. 150. 


Vou. XL] | HIGH COURT. 643 " 


under it, on the ground of objections which were open to the Orvin, * 
mortgagor, yet'he is limited to such objections or defences only 1916, 
as might have been pleaded by the mortgagor himself; and he ar. pusuf Ali Haji 
cannot even set up all of these, for he is not permitted to urge v. 

: Panchanan 
defences strictly personal to the mortgagor. The appellants, . Ohatterjee. 


therefore, by their purchase of the 7th July, 1904, occupy the 71 puri J. 
same position as their vendors, the mortgagors, and it is not — 
open to them to compel the mortgagee to grant a propor- 
tionate abatement of the mortgage debt, unless it is established 
that such a defence would have been available to the mortgagors 
themselves. Now, what was the position of the mortgagors at 
the time when they transferred the equity of redemption to the 
present appellants? They had transferred their interest in some 
of the mortgaged premises to the mortgagee. The effect of the 
transaction was that the mortgagee became entitled to hold the 
properties purchased by him free of the mortgage lien, if he 
applied the purchase money: towards the satisfaction of the 
mortgage debt. It is difficult to appreciate upon what principle 
the mortgagors could be allowed to resile from the position they 
had deliberately assumed, and to contend that the mortgagee was 
bound, in substance, to allow credit, not merely for the purchase 
money, but for an additional sum, which, upon a fair valuation of 
the properties purchased by-him, might be determined to be the 
difference between the market value and the settled price. It 
has not been suggested that the effect of the purchase by the 
mortgagee was to extinguish his mortgage security in its entirety. 
This view, which at one time found favour with some of the learned 
Judges of the Allahabad High Court, has been subsequently 
abandoned—J/Vand Kishore v. Raja Hart Raj (1)—nor has 
it been disputed that a mortgagee may purchase from the mort- 
gagor the equity of redemption either in part or in whole; the 
relation between them is not so far analogous to that between 
a trustee and cestui que irust,asto preclude a purchase of the 
equity of redemption by the mortgagee. He may, therefore, 
deal with the mortgagor in respect of the mortgaged estate. 
This rule is subject to the qualification that the Courts, if called 
upon to scrutinise the transaction, will look upon it with 
jealousy, and will set aside a purchase made by the mortgagee 
when, by the influence of his position or by constructive fraud; 
he has gained an unconscionable: advantage and has purchased 
the property for such a low price as may be taken to be fairly 


1) 1897) I. L. R, 20 All, 23, 


B44 
e 
* OIVIL, 


1910. 


Nam me 
. Mir Ruguff Ali Haji 
€. 
Panchanan 
. Ohatterjee, 


Mookerjee, J. 


a 


THE CALOUTTA LAW JOURNAL. (Vor. XI. 


indicative of fraud or undue influence. But,in the absence of 


fraud or undue influence or fiduciary relation, the mortgagee may 
purchase the equity of redemption of the mortgagor upon the 
same footing as any other person: Webb v. Rorke (1), Ford v. 
Olden (2). In the case before us, there is no foundation for any 
possible suggestion that the purchase by the plaintiff-mortgagee 
should be cancelled on the ground of either fraud or undue 


influence. What then is the result of such purchase on the 


position of the mortgagee? It has been argued, on behalf of 
the mortgagee, that, if he takes a conveyance of a part of the 
mortgaged premises from the mortgagor, his position is not 
affected at all, and he is entitled to proceed against the property 
still left in the hands of the mortgagor for the realisation of the 
balance of his debt. It has been strenuously argued, on the 
other hand, on behalf of the mortgagor, that the effect of a 


purchase by the mortgagee of a part of the mortgaged premises, 
is alwaysto extinguish the mortgage pro tanto. In our opinion, 
‘both these contentions are too broadly expressed, and neither 


of them can be accepted as strictly correct and well-founded on 
principle. The true principle is that the effect of the transaction 
must be judged by its nature. If the sale was intended to be 
one of the equity of redemption merely, the mortgagee acquired 
the property subject to his mortgage, and in such a contingency, 
it would be right to hold, that, while there is no extinguishment 
of his right to enforce the mortgage against the remainder, the 
mortgage is extinguished to the extent of the amount fairly 
chargeable upon the property purchased by him. If, on the 
other hand, the sale was of the property freed of the mortgage, 
and the intention of the parties was that the mortgagee should 
hold the portion transferred to him freed from the mortgage 
debt, and the purchase money should be applied in reduction 
of his dues, it would obviously be erroneous to maintain that 
the mortgagee was still bound to apportion the debt. In this 
latter contingency, unless the purchase might be successfully 
impeached on the ground of fraud or undue influence, it would 
manifestly be equally erroneous to ask the. mortgagee to allow 
credit for alarger sum than what was deliberately settled as the 
price of the portion purchased by him. If this distinction is 
borne in mind, the judicial decisions, to which reference has 
been made by the parties in support of their respective Cases, 


(1) (1806) 2 Sch, and Lef. 661. (2) (1867) L. R. 8 Eq. 461, 
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may be easily reconciled. In Gaya Prasad v. Salik Prasad (1), 
the transfer by the mortgagor to the mortgagee appears to have 
been not of the equity of redemption. merely, but of the entire 
interest in the property ; in other words, the intention was that 
the mortgagee should hold the purchased portion free of the 
charge. On the other hand, in Chunna Lal v. Anandi Lal (2), and 
Bisheshur Dial v. Ram Sarup (3) the purchase by the mortgagee 
was of the equity of redemption only, and it was held that the 
mortgagee could not, even as against the mortgagor, throw the 
burden of the entire debt upon the property which remained 
in the hands of the latter, while he himself held property which 
was justly bound to beara proportionate share of the mortgage 
debt. Inthe second of these cases, which was decided by a 
Full Bench, it was ruled that when a mortgagee buys at auction 
the equity of redemption in a part of the mortgaged property, 
such purchase has, in the absence of fraud, the effect of dischar- 
ging and extinguishing that portion of the mortgage debt which 
was chargeable on the property purchased by him, that is to 
say, a portion of the debt which bears the same ratio to the 
whole amount of the debt, as the value of the property pur- 
chased bears to the value of the whole of the property 
comprised in the mortgage. This view is in accord with that 
taken in Lakhmidas v. Jamni Das (4). In the course of the 
judgment, however, the learned Judges declined to consider 
what the position might have been if the purchase by the 
mortgagee had been made under a private contract with the 
mortgagor, and not at an auction. But it was pointed out by 
Sir Francis Maclean C. J.in Mutty Lal Pal v. Nunda Lal (5), 
that in this respect, there is no distinction in principle between 
a purchase at a private sale and a purchase at an execution sale, 
although it is conceivabe that the terms of the contract in the 
case of a private sale, may show, on the face of it, whether the 
transfer was intended to be merely of the equity of redemption 
or of the entire interest, that is, whether the intention of the 
parties was that the mortgagee should take the portion purchased 
subject to or freed from his own charge. That a mortgagee 
may, however, at an execution sale, purchase a portion of the 
mortgaged property free of his mortgage, is clear from the cases 
of Sesha Ayyar v. Krishna, (6), Kanhyalalv. Narhar (7), Bohra 


(1)- (1881) I. L. R. 3 All. 682. (4) (1898) I. L. R. 22 Bom. 304. 
(2) (1896) I. L. R. 19 All. 196. (5) (1908) 8 C. L. J. 92. 
(8) (1900) I, L. R. 22 All, 281, (6) (1900) I. L. B,.24 Mad. 97. 


(7) (1903) I, L. B, 27 Bom, 297. 
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Thakur v. Collector of Algarh (1) and Raghunath Prasad v. Jamna 
Prasad (2). The distinction, therefore, is not so much between 
a private sale and an execution sale, as between a purchase 
of the equity of redemption and a purchase of the entire 
interest in the property. This view is supported by the cases of 
Mahomed Taki v. Thomas (3) and Amir Chand v. Buksht Sheo 
Persad (4), though the Courts are not agreed as to whether the 
question of apportionment when it arises, can be decided in 
execution proceedings or should be determined in a suit properly 
framed for the purpose and in the presence of all the necessary 
parties. Harendra Kumar v. Dindayal (5). In the case before 
us, it is clear, from the conveyance executed by the mortgagors 
in favour of the mortgagee, that the price paid by the latter 
was intended to represent the value of the entire interest and 
not merely of the equity of redemption. It was further intended 
that this purchase money should be applied in reduction of the 
debt, and that the mortgagee should hold the property purchased 
freed from the mortgage lien. There is no suggestion that the 
price paid was so inadequate as to indicate that the mortgagee. 
took fraudulent advantage of the position of the mortgagor. 
Indeed, the sale has not been impeached, and so far as we can 
gather from the record, no question appears to have been raised at 
any stage, either as to fraud or undue influence. It is not apen to 
the mortgagors, therefore, to claim credit for a larger amount 
than what was fixed as the purchase money, and, as between the 
mortgagors and the mortgagee, the latter is entitled to hold the 
property exempt from the mortgage lien. The appellants, who 
are purchasers of the interest of the mortgagors in the other 
properties, stand in no higher position; they have consequently 
no legitimate ground for complaining that the mortgagee seeks 
to throw the burden of the remainder of the mortgage debt 
upon the properties in their hands. 

We have next to consider the effect of the release granted 
by the mortgagee in favour of the subsequent purchaser, who 
acquired a portion of the property before the remainder was 
purchased by the present appellants. Here again, it is clear 
that the appellants occupy the same position as the mortgagors 
did at the time of the transfer by them. Gaya Prasad v. Salik 
Prasad (6). Now, what was the true position of the mortgagors 
when they transferred a portion of the property to Herasatulla, 


(1) (1908) I. L. E. 28 AIL 598. (4) (1996) 4 O. L. J. 578, 1. L, B, 84 Olo, 13, 
(2) (1906) I. L. R. 29 All, 283, (5) (1906) 4 C. L. J. 195. 
(3) (1906) 4 O L. J. 317, ` ` (86) (1881) L L, By BA, 682. 


Vor. XI] | HIGH COURT. 


who obtained a release from the mortgagee by payment of a 
sum of money ?. It is a firmly settled doctrine that, as between 
the original parties, the release of a part of the premises does 
not affect the lien of the mortgagee upon the residue, which is 
bound for the whole debt. No doubt, as against others who 
have liens upon the remainder of the mortgaged premises, a 
mortgagee, with notice of such lien, has no right to release any 
portion of the mortgaged premises to the injury of the owners 
of such liens. The principle on which this rule is based, is thus 
explained in Brooks v. Benham (1) : while the whole of the debt 
is secured by the whole of the land, each parcel of the land, 
as between the different proprietors, is equitably subject only 
to 5o much of the debt as corresponds to the proportion between 
its value and the value of all the land ; and, if its owner should 
be compelled to redeem the mortgage, he can resort to the others 
for a rateable contribution, and for that purpose, is entitled to the 
benefit of subrogation to the mortgage title. To release any parti- 
cular parcel from the mortgage incumbrance, is to make, as respects 
that, any such subrogation impossible. The mortgagee, therefore, 
releases at his peril, if he has notice of the conveyance out 
of which the equities in question arise ; and, if he does so with- 
out receiving from the releasee his proper contributory share of 
the debt, he is still equitably chargeable with the residue of that 
share in favour of the owners of the remaining parcels.” This 
statement of the reason for the rule makes it manifest that it 
has no application as between the mortgagor and the mortgagee 
when the rights of no other persons intervene and require pro- 
tection, To. put the matter in another Way, as between the 
mortgagor and mortgagee, the latter is entitled to release a 
portion of the hypothecated property and diminish his own 
security to that extent. It is not obligatory upon him to pro- 
ceed against all the properties rateably or to exhaust them for 
the satisfaction of his debt. This principle is recognised in the 
cases of Aoghu Nath v. Harlal(2), Hara Kumari v. Eastern 
Morigage aud Agency Co. (3), and Krishna v. Muthukumaraswa- 
maya (4). While, therefore, we adhere to the view taken in the cases 
of Imam Ali v. Bai Nath (5), and Hakim Lal v. Ram Lal (6), 
namely, that a mortgagee who has a security upon two or more 
properties which, he knows, belong to different persons, cannot 
(1) (1897) 70 Oonn. 92. 66 Am, St. Rep, 87. (3) (1907) 7 O. L. J. 274. 
(9) (1891) I. L. R. 18 Calc. 320. (4) (1905) 1. L, B. 29 Mad, 217. 


(5) (1906) 3 O.-L. J. 576, I. L, R. 33 Calc.. 618. 
(6) (1907) 6 C. L, J. 46.__ 
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release his lien upon one so as to increase the burden upon the 
others without the privity and consent of the persons affected, 
Kettlewell v. Watson (1), we are of opinion, that this doctrine 
has no application to the present case, where the release took 
place at a time when the appellants had not purchased any 
interest in the mortgaged premises, and the mortgagors alone 
were the persons affected by the release. We must not, however, 
be asumed to adopt the rule, laid down by the learned Judges 
of the Allahabad High Court, that such release may be granted 
even to the prejudice of persons who had previously acquired an 
interest in the mortgaged properties. That view is clearly 
opposed to principles of equity, justice and good conscience, and, 
though recognised in Sheo Prasad v. Behari Lal (2), Sheo Tahal 
v. Skeodan (3), Ghafur Hasan v. Muhammad Ktfayatullah (4) and 
Prrbhu Narain v. Amir Singh (5) was not adopted in Ram Ranjan 
v. Indra Narain (6), and the case of Krishna v. Muthu (7), if it lays 
down a similar principle cannot, to that extent, besupported. The 
contrary view, which accords with the rule adopted by this Court, 
was followed in Ponnusam# v. Srinivasa (8). We must hold, there- 
fore, that the mortgagors have no just grievance against the mort- 
gagee on account of the release granted by him to the purchaser ; 
and the appellants who subsequently acquired an interest in the pro- 
perty, stand in no better position: Gaya Prasad v. Salik Prasad (9). 
Both the grounds, therefore, upon which the appellants seek 
to compel the mortgagee to grant a proportionate abatement of 
the mortgage debt, are unsustainable. Their position is not 
better than that of the mortgagors, and in the events which 
have happened, the latter cannot require the mortgagee to 
apportion the mortgage debt among the several properties com- 
prised in the security, and to look to each only for its propor- 
tionate share. The mortgagors cannot claim that such appor- 
tionment is necessary for the just protection of their own interest, 
or because the mortgagee has become owner of a part of the 
property by payment of what really represents the value of the 
equity of redemption. : 
The result, therefore, is that the decree made by the Court 
below, must be affirmed, and this appeal dismissed with costs. 


A, T. M. Appeal dismissed. 
(1) (1882) 21 Ch. D. 685 (714). (5) (1907) 1. L. B. 29 All, 369. 
(2) (1902) I. L. R. 25 AM. 79. (6) (1906) I. L. B. 88 Calo. 890. 
(8) (1905) I. L, B. 28 All, 194, (7) (1905) 1. L. R. 29 Mad. 217. 
(4) (1905) L. L. R. 28 All. 19. (8) (1908) I. L R. 81 Mad, 383. 


(9) (1881) 1. L. B. 8 All, 682. 
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Present: Lord Macnaghten, Lord Collins, Sir Arthur | Wilson 
and Mr. Amir AR. 


GHAZAFFAR ALI KHAN 
v 


KANIZ FATIMA AND ANOTHER.* 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
oF OunpH.] 

Mahomedan Law—Legitimacy— Prostitute mother— Prolonged co-habitation — 
Presumption of marriage— Father acknowledging the mother as his toife— 
Eriderce. 

Where the question was whether the appellant, a Mahomedan, was to he 
regarded as the legitimate son of hie father : 

Held, that prolonged co-habitation might give rise to a presumption of 
marriage, but that presumption was not necessarily strong, and did not apply in 
a case where the mother, before she was brought to the father’s house, was A 


prostitute, there being no evidence of marriage between the parents 
of the appellant, 


Certain instances in which the deceased father was said to have 
acknowledged the mother as his wife, and the fact that two of the sppellant's 
sisters, whose legitimacy was as much open to queation as his own, were 
married to respectable men, and the marriages were conducted with due 
formalities, did not establish that the appellant was born in wedlock and 
was legitimate, | 

Appeal from a judgment and decree of the Court of Judicial 
Commissioner of Oudh, dated the 23rd July, 1906, which 
reversed a judgment and decree of the Court of the Subordinate 
Judge of Sitapur, dated the 3rd August, 1905. 

The question for determination on the present appeal is 
the legitimacy of the appellant. 

One Muzaffar Ali died on the 8th April, 1890, leaving him 
surviving his brother, Nasir Ali, Zohra Bibi, his wife, who was 
childless ; Phundan, who claimed to be his second wife ; and 
Ghazaffar Ali, a son born to him of Phundan. 

Muzaffar Ali left property in the Sitapur and the Bara Banki 
Districts, which consisted of certain villages and shares of villages, 
that in the Sitapur district being an 8 annas share in Mauza 
Bambhauri, and it was the 8 annas share which was the property 
in dispute. "TO 

On the death of Muzaffar Ali, Zohra Bibi, Ghazaffar Ali 
and Nasir Ali applied for mutation of their names in place of 
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Muzaffar Ali in respect of his property. In the Bara. Banki 
District mutation was made in the names of Zohra Bibi aud 
Ghazaffar Ali jointly, while in the Sitapur District mutation 
was effcted in the name of Nasir Ali. 
Zohra Bibi disclaimed, by a deed dated the roth January, 
1899, any interest in the property, and died during the pendency 


of the suit. 


Nasir Ali gifted all his property, to bis daughter, Kubra 
Bibi, including the 8 annas share in Mauza Bambhauri. Kubra 
Bibi died a few months after Nasir Ali, whose death occured in 
the year 1900. 

On the 12th March, 1902, the appellant instituted the 


“present suit in the Court of the Subordinate Judge of Sitapur 


to recover from the respondents, the representatives of Kubra 
Bibi, possession of the 8 annas share in Mouzah Bambhauri with 
mesne profits. 

In answer to the claim, the respondents filed a written state- 
ment, and pleaded, among other defences, that Phundan was not 
married to Muzaffar Ali, and Ghazaffar Ali was therefore illegiti- 
mate, 

The Subordinate Judge held tnter alia that the appellant 
was the legitimate son, but he was overruled by the Court of 
the Judicial Commissioner. l 

The appellant, thereupon, appealed to His Majesty in Council. 

Mr. G. E. A. Ross and Mr. B. Dube, for the Appellant : 
The Subordinate Judge was right in holding that the appellant 
was the legitimate son of Muzaffar Ali, who twice acknowledged 
that he had married Phundan. The children of this union were 
treated as legitimate children, and such treatment raises a presump- 
tion that there was a marriage between their parents. Two sisters 
of the appellant were married in one of the most respectable 
families. Uuder the circumstances of this case, it must be pre- 
sumed that Muzafer Ali and Phundan were married and that 
the apppellant is legitimate : Khajah Hidayat Oollah v. Rat 
Jain Khanum (1), Mahomed Bauker Hoossain Khan v. Shurfoon 
Nissa Begum (2), Ashrufood Dowlah v. Hyder Hossein (3), 
Musammut Fartut-ool-Butool v. Musammat Hoseinee Begum (4) 
Ranee Khufooroo Nissa v. Musammat Roushun Fehan (5), and 


(1) (1844) 8 M. I, A. 295. (8) (1866) 11 M. I. A. 94. 
(2) (1860) 8 M. I. A. 186, at p. 159. (4) (1867) 11 M. I, A. 194, 
(6) (1875) L. R 8 I. A, 231, at p. p. 311 and 812. 
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Nawab Muhammad Asmat Akt Khan v. Musammat Lalli 
Begum (1). 

Mr. DeGruyther, K. C, and Mr. S. A. Kyffin, for the 
Respondents: The evidence relating to the marriage of 
Phundun with Muzaffar Ali has been found absolutely untrue. 
No marriage by repute is here set up. It is a settled Mahome- 
dan Law that a child born out of wedlock is illegitimate, and a 
child born in wedlock is legitimate: Reference was made to 
Mahomed Bauker Hoosain Khan v. Shurfoon- Nissa Begum (2), 
Ashrifood Dowlah v. Hyder Hossein (3), and Digest of Anglo- 
Muhammadan Law, by Sir R. K. Wilson, 3rd Edition pp. 162 
and 165, Articles 84 and 86. The only evidence on the question 
of the treatment of children is that relating to the marriage oftwo 
sisters of the appellant on the same day. One of them was divorced 
and the other died. No leading man present at the wedding 
was Called to show that any leading person was present. 

As regards the statements made by Muzaffar Ali, they have 
been considered by the lower appellate Court, and it is sub- 
mitted that that Court came toa right conclusion. 


The onus of proving legitimacy. is upon the appellant, who 
has failed to discharge it. 

Mr. Ross, in reply, on the meaning of nikah referred to 
Mahommedan Law, by Syed Ameer Ali, 3rd Edition pp. 332 
and 333; and Digest of Anglo-Muhammadan Law, by Sir 
R. K. Wilson, 3rd Edition p. 82. 

The judgment of their Lordships was delivered by 


Sir Arthur Wilson.—This is an appeal from a judgment 
and decree of the Court of the Judicial Commissioner of Oudh, 
which overruled the decision of the Subordinate Judge of 
Sitapur. 

The suit out of which the appeal arises was brought by 
the present appellant in the last mentioned Court to establish 
title to and recover possession of an eight-anna share in the 
village of Bambhauri, the plaintiff's claim being based upon his 
alleged right to recover the property in question as heir to his 
father, Chaudhri Muzaffar Ali Khan. About the parentage of 


the appellant there is no dispute, and of all the questions raised ` 


in the case, one only remains for consideration on the present 


(1) (181) L. R. 9 I. A, 8at pp. 17 and 18. 
(2) (1860) 8 M. I. A, 186, at p. 159 
(8) (1800) 11 M. I A. 94,at p. 113, 


© 651 * 


e 
P. C. 


1910. 


ye 
Gharaffar Ali Khan 
t. 
Kaniz Fatima, 


April, 29, 


652 e 


P. O. 
1910. 
Ghazaffar Ali Khan 
Kaniz Fatima. 


Sir Arthur Wilson. 


e—a 


THE CALOUTTA LAW JOURNAL. (Vor. XI. 


appeal, and that is whether the appellant is to be regarded as 
the legitimate son of his father. On this question the Subordi- 
nate Judge decided in the appellant’s favour, but he was 
overruled by the Court of the Judicial Commissioner. 

Their Lordships are of opinion that the learned Judges of 
that Court were right: 

It may be stated at once that the sole question is, whether 
on the evidence in the case, coupled with all legitimate pre- 
sumptions, it is shown that the appellant was born in wedlock. 
No question has been raised either in India or before their 
Lordships—such has been raised in many cases—as to any 
possible legitimation by subsequent acknowledgment or 
treatment. 

There was no evidence of marriage between the parents 
of the appellant. 

The learned Judges fully recognised that prolonged cohabi- 
{ation might give rise to a presumption of marriage, but that 
presumption is not necessarily a strong one, and their Lordships 
agree that it does not apply in the present case, for the mother 
before she was brought to the father’s house was, according to 
the case on both sides, a prostitute. 

The learned Judges next notice certain instances in which 
the deceased father is said to have acknowledged the mother 
as his wife, but the effect of such acknowledgment has been 


| rightly estimated by the learned Judges. 


The next point relied upon by the appellant was that two 
of his sisters, whose legitimacy was as much open to question 
as his own, were married to respectable men, and the marriages 
conducted with due formalities. This is a point worthy of con- 
sideration, but it would be easy to attribute too much weight to it. 

Their Lordships are of opinion that the decision of the 
Judicial Commissioner's Court was right. They will i 
advise His Majesty that this appeal should be dismissed. 

The appellant will bear the costs. 

Messrs. Barrow Rogers and Nevill—Solicitors for the 
Appellants. i 

Messrs. T. C. Wilson 3 Co.—Solicitors for the Respondens 


J. M. P. Appeal dismissed. 
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PRESENT :— Lora Macnaghten, Lord Collins, Sir Arthur Wilson 
and Mr. Ameer Alt. 


KUMAR HARI NARAIN SINGH DAS BAHADUR 
v. 


SRIRAM CHAKRAVARTI AND OTHERS. 


[ON APPEAL FROM THE HicH COURT or JUDICATURE AT FORT 
WILLIAM IN BENGAL.] 
Zamindar— Permanent tenant — Undarground rights. 

When the title of the zamindar to a village as part of his zamindari before 
the creation of a permanent tenancy, is established, he must be presumed to be 
the owner of the underground rights thereto appertaining in the absence of 
evidence that he ever parted with them. 

Appeal from a judgment and decree of the High Court of 
Judicature at Fort William in Bengal, dated the 28th day of 
July, 1905, which reversed a judgment and decree of the Court 
of the Additional Subordinate Judge of Burdwan, pale the 
16th day of July, 1903. 

The principal question for determination on the appeal was 
whether the .respondents had acquired any right or title to the 
underground minerals underneath the village Petena, which is a 
mal village situate within the ancestral zamindari of the appellant. 

For the facts of the case see the judgment of the High Court 
delivered by Pratt and Pargiter JJ. (1). 
= Sir Robert Finlay, R. C, Mr. DeGruyther, K. C, and 
Mr. J. M. Parikh, for the Appellant : The actual grant to the 
Goswamis is not in evidence. But there are on record two docu- 
‘ments for rent against them. In one of them they are described 
as “cultivators” and in the other as “britti holders.” They are 
tenants of the appellant zemindar, who is the proprietor of the 
village: Bengal Regulation 1 of 1793; and Regulations of the 
Bengal Code, by C. D. Field, Calcutta, 1875, p. 36 referred to. 
It is for the lessee to prove the terms of the lease. The title 
being in the zamindar, as found by both Courts in India, it is for 
the tenant to establish any particular right claimed by him, and 
if the tenant fails to establish it, the zemindar must be presumed 
to have the same : Wise v. Bhoobun Moyee Debta Chowdratnee (2) 
and The Secretary of State of India in Council v. Luchmeswar 
Sing (3) The respondents have failed to discharge the onus 
that rests upon them, and the appellant must be presumed to 
have the right to minerals. 


(1) (1905) 8 O. L, J. 50; I. L. R. 88 Cale.[54. 
(2) (1868) 10 M. I. A, 165 at 171. — 48) (1886) I. L, R. 16 Calo. 222 at 231. 
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The tenancy is either agricultural or not ; if it is the former, 
theland must be used for agricultural and analogous uses, as 
what is leased is not the land itself, but'the use of it for a specific 
purpose. Courts in India were formed to administer English law 
where no special Indian law was applicable. The case must be 
decided by equity and good conscience generallv interpreted to 
mean the rules of English law if found applicable to Indian 
society and circumstances. Waghela Rajsangjt v. Shekh 
Mashudin (1. Under English law a lease of land (without 
mentioning mines) will entitle the lessee to work open, but not 
unopened, mines: Clegg v. Rowland (2) and Elas v. Snowden 
Slate Anarrres Company (3). In India perpetual leases are recog- 
nized, and the rule of English law relating to thé right of a lessee 
in respect of minerals applies to all leases in India including 
leases in perpetuity. l 

If the tenure in the present case is not agricultural, the 
Transfer of Property Act (IV of 1882), section 108(0) applies. 
Chapter V of that Act does not apply to leases for agricultural 
purposes: Act IV of 1882, section 117. The law in section 108(o) 
is according to equity and good conscience, and applies to a lease 
created before the passing of Act IV of 1882. The Goswamis, 
under it, have no right to minerals. 

The High Court held that the zemindar has no reversion, 
when the tenure created is permanent, and, therefore, the tenant 
must be held to have the rights to the minerals. It is submitted 
that, even if the zemindar has no reversion, it would not go 
towards proving that the Goswamis had the right to the minerals. 
But a zemindar has reversion on a breach of covenant on a 
denial of his title by the tenant, and a permanent lease is not, 
as held by the High Court, tantamount to a conveyance of the 
land in fee simple; Kally Dass Ahiri v. Monmohinee Dassee (4) 
and Abhiram Goswami v. Shyama Charan Nand: (5). 

[LoRD MACNAGHTEN :—Who has the right of cutting the 
trees ? ] i 

In this case there is evidence to show that the zemindar has 
the right of cutting the trees. Ownership in trees is in the 
proprietor : Nafar Chandra Pal Chowdhuri v. Ram Lal Pal (6). 

The High Court in deciding the case has relied upon the 


(1) (1887) L. R. 14 1. A. 88 at 96. (2) (1866) L. E. 2 Equity cases, 160. 


(8) (1879) L. B. 4 App. cases. 454 at 461 and 468, 
(4) (1897) 1. L. R. 24 Oalc. 440 at 446 and 447, 
(b) (1909) L. B. 86, I. A. 148 at 166 and 167. 

(6, (1894) I. L. B. 22 Oalo, 742 at 750, 
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Land Law of Bengal, by S. C. Mitra, (Calcutta, 1898), pp. 393 
and 395, but Mr. Mitra gives no authority for his opinion. The 
only authority in support of the decision of the High Court 
isthe case of Megh Lal Pandey v. Raj Kumar Thakur (1), 
which was decided upon the authority of this case and is now 
‘under appeal. 

Where there is only a grant of rents and profits, no right 
to open mines and remove minerals pass thereby: Tituram 
Mukerji v. Cohen and others (2). 


The High Court appears to think that as the Goswamis have 
permanent, heritable and transferable rights, they have the 
rights of an owner. -But that is an erroneous view. Under 
the Bengal Tenancy Act, there are three classes of persons,— 
viz, a permanent tenure-holder, a tenant at a fixed rent, and 
an occupancy tenant, whose rent can be enhanced under the 
terms of that Act—who have those three rights. But it cannot 
be maintained that each of them has the right to minerals. 
Reference was made to the Bengal Tenancy Act, sections 4, 
5, 6, 10, II, 12, 13, 14, 15, 18, I9, 20, 25, 26, 27, 159 and 179; the 
Transfer of Property Act section 8; and Regulations of the 
Bengal Code, by C. D. Field, (Calcutta 1875), pp. 36 and 
39. The case of Lal Sahoo v. Deo Narain Singh (3) was also 
relied upon. 

Mr. G. E. A. Ross, for the Respondents: The lease in this 
case 1s a mukararilease, and nothing was said in the High Court 
as regards its validity. The argument of the learned Counsel on 
the other side was not raised in the Courts below. It is for the 
appellant to show that there was reservation of the mines when 
the grant was made to the Goswamis. Both Courts have found 
that there was no reservation made by the grantor, and it 15, 
therefore, submitted that the decre of the High Court is right. 

It is not admitted that the lease here is agricultural or other- 
wise. It is a grant out and out. The Transfer of Property Act 
does not apply in this case, as the tenure here was created 
before the passing of that Act: Transfer of Property Act, 
section 2(c). 

[Sir ARTHUR Witson:—The Transfer of Property Act is 
very largely based on English law. It is not based entirely on 
Indian law.] 

There is no such thing as a permanent lease in English law, 


(1) (1906) I. L. B. 34 Calc. 858, 19) (1905) L. R. 32 I. A, 186, 
(8) (1878) I, L B. 8 Calo, 7 
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and the English cases, relating to mining rights, relied upon, 
do not apply here. Kally Das Ahiri v. Monmohtnt Dassee (1), 
was distinguished, and the argument of the High Court in its 
judgment under appeal was relied upon. 

Mr. DeGruyther, K. C, in reply, further referred to the 
Bengal Rent Act (X of 1859), sections 15 and 16 ; Bengal Regu- 
lation VIII of 1793, section 5, and Hart Mohan Misser v. Surendra 
Narayan Singh (2). 

The judgment of their Lordships was delivered by 

Lord Collins.—The appellants are the Rajah of the Pachete 
Estate and tbe Manager thereof under Act VI of 1876. 

The question in the case is as to the right to the minerals 
lying under a certain village called Petena, situate within the 
ancestral zamindari of the first appellant. The case has been 
left singularly bare of evidence, and must be decided chiefly by. 
giving effect to the proper presumptions arising out of- a small 
number of ascertained facts. Happily the field of controversy 


‘has been narrowed by certain concurrent findings of fact. {Both 


Courts are agreed that; about 60 years ago, in the time of the 
first plaintiff's predeeessor, a transaction took place whereby the 
latter appropriated to a certain Hindu Idol known as Thakur 
Gopi Nath Jiu, of whom certain persons known in these procee- 
dings as the Goswamis, or Gossains, were the shebaits or priests, 
an interest of some sort inthe village of Petena, at an annual 
rental of Rs. 22:15:06. There is no document or evidence - 
defining the terms of the arrangement with the Idol set up at 
the trial. The defendants, however, against whom the plaintiffs 
first took proceedings to restrain interference with their minerals, 
purported to justify their trespasses under the authority of the 
Goswamis under whom they claimed to hold a lease. Two leases 
of the 6th and 7th Magh, 1228, respectively (1821 A. D.), purport- 
ing to have been granted by the Goswamis to the said defend- 
ants, and also certain rent receipts said to have been exchanged, 
were produced on the part of the defendants at the trial, but 
they were held by both Courts to be palpable forgeries. rBoth 
Courts have held that the village Petena isa mal village of the 
Pachete Estate, f.e, it is a part of the first plaintiff's zamindari. 
There is no evidence whatever that the zamindar Rajah has 
ever granted mineral rights in the said village to the Goswamis, 
or any other person. Both Courts agree that no prescriptive 


(1) (1897) I. L. R. 24 Oalo. 440 at 446 and 447, 
` (2) 1907) L. B, 82 I, A. 138. 
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rights have been proved by the respondents to any underground 
rights in the village. The language of the High Court is quite 
explicit :— 

“There is no evidence regarding the extent, publicity, or 
continuity of such operations to establish the makuraridars' 
acquisition by prescription of the underground rights claimed." 

The Subordinate Judge finds that there is no evidence to 
show that the plaintiffs 1 and 2 were aware of the exercise of 
any underground rights before 1898, when steps were imme- 


diately taken to stop it. Two decrees in favour of the Rajah for: 


the payment of an annual rent of Rs. 22-15-6 by the Goswamis! 
were put in, in one of which they were described as “ culti-- 
vators," in the other as " britti holders." 

On this meagre foundation of fact the two Judges who 
constituted the High Court have built up the theory that the 
Goswamis were tenure-holders having permanent, heritable and 
transferable rights. 

“When such tenures are created," says Pargiter J., “the 
zamindar invests the tenure-holder with every right that can 
appertain to him short of the quit-rent due to the proprietor- 
ship ; thetenure is permanent, heritable, and transferable, its 
rental is as fixed as the Government revenue that the Zamindar 
pays ; and the tenant can do what he likes with it short of 
altogether destroying it ; in short it has all the rights of proprietor- 
ship except the name......... .In such a state of their respective 
rights there is no basis for holding that the underground rights 
have not passed as part of the tenure. To hold otherwise would 
be to hóld that a tenant in perpetuity can never work mines, 
because they do not belong to his tenure ; and that the landlord 
can never work them because he has no reversion and no right 
to enter the land for that purpose....Ín my opinion the under- 
ground rights belong to the permanent tenures." 

No decided case was cited in support of the view of the 
High Court, which seems practically to ignore the distinction 
between the mere tenure-holder and the zamindar, and the 
law as laid down in the passage cited from Mitra's Land Law 
of Bengal does not appear to quite accord with the view of Mr. 
Field in his admirable introduction to the Bengal Regulations, 
P. 36, where he says:-——'the zamindar can grant leases either 
for a term or in perpetuity. Heis entitled to rent for all land 
lying within the limits of his zamindari, and the rights of 
mining, fishing, and other incorporeal rights are included in his 
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Tp proprietorship.” It would seem, therefore, that Mr. Field did 
1910. not regard his letting the occupancy right “as presumptive 
p evidence of his having parted with his property in the minerals. 


Kumar Hari Narain 
Singh Das Babadur In the case of leases under the existing law of 1882, no right 


v. . . 
Sriram Chakravarti, arises for a lessee to work mines not open when the lease was 


Lord Collins granted. The learned Subordinate Judge inferred from the; 
Z smallness of the jumma fixed that only the surface rights and: 


nothing more were intended to be let out tothe Gossains. On 
the whole it seems to their Lordships that the title of the 
zamindar Rajah to the village Petena as part of his zamindary 
before the arrival of the Goswamis on the scene, being establi- 
shed as it has been, he must be presumed, to be the owner of 
the underground rights thereto appertaining in the absence of 
evidence that he ever parted with them, and no such evidence 
has been produced. Their Lordships will humbly advise His 
Majesty that the decision of the High Court be set aside, and 
that of the Subordinate Judge restored with costs here and below. 


Mr. Edward Dalgado.—Solicitor for the Appellant. 
Messrs. T. L. Wilson & Co.— Solicitor for the Respondent. 


J. M. P. - Appeal allowed. 
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deceased partner, acoountability—Mutual accountability—Subsisting 
contract, liability of firm for, after dissolution—Arbditration, submission 
to, by one af the members of the firm, if calid—Indian Contract Aot (TX 
of 1872) Sec. 263—Presumption—Accounts, production of, by accounting 
party. i 
The right to call for an account upon the dissolution of a firm, is mutual, 
and each partner is entitled to an account from his oo-partners -of their 
4 partnership dealings and transactions, unless he has legally waived or parted sn 
with such right. 
The personal representatives of a deceased partner, are entitled to an 
accounting from the surviving partners. The former are bound to account 
* Appeal from Original Decree No. 513 of 1907, against the decree of 


Babu Promotho Nath Chatterjee, Subordinate Judge of Nadia, dated the 24th 
September 1907. 
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when the deceased partner had the management or control of the assets 


of the firm, $ 

The dissolution of partnership does not affeot the liability of the firm 
for subsisting contracts and it is, therefore, the duty of the surviving partners 
to take all steps necessary for the completion of their unperformed engagements. 

. One of several partners without special authority cannot bind the 

others by a submission to arbitration, as it is no part of the ordinary business 
of a trading firm to enter into a submission to arbitration; the same principle 
applies after dissolution of a partnership by death of one of the partners. 

If an accounting party does not produce the accounts or destroys them 
before the matters have been finally adjusted, the Court will presume every- 
thing most unfavourable to him, consistent with the established facts. 


Gray v. Haig (1) referred to. 


Appeal by the Plaintiffs. 
. Suit to wind up a partnership. 

The facts of the case and arguments appear sufficiently from 
the judgment. 

Babus Foy Gopal Ghosha, Monmotho Nath Mukerji and 
Nogendra Nath Bhattacharjee for the Appellants. 

Babus Ktsortlal Sarkar, Sarat Chunder Roy Chowdhury 
and Harts Chunder Roy for the Respondents. 

C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J .—This is an appeal on behalf of the plaintiffs 
in a suit to wind up a partnership. The plaintiffs are the legal 
representatives of a deceased partner, one Rohim Bux. The 
partnership was formed on the 4th November 1903, and the 
parties to the contract were Dwarka Nath Sircar, Shib Das 
Baneri, Gagan Chandra Biswas, Rohim Bux and Jugal Kishore 
Dobay ; of these Rohim Bux and Dobay appear to have previ- 
ously carried on business as contractors under the name of 
"R. D, & Co." while Sircar and Biswas had carried on business 
as engineers & contractors, under the name of “ Sircar Biswas 
& Co."; when the five persons entered into partnership, they 
agreed to call it by the name of "The united firm of Sircar 
Biswas & Co.". In the instrument of partnership executed on 
the 4th. November 1903, the shares of the different partners 
‘were specified, and there were various detailed provisions as to 
the advance of capital and the management of the business they 
proposed to undertake, namely, the construction of a railway bridge. 
Five days later, on the 9th Noverhber 1903, the partners entered 


(1) (1855) 20 Beav. 219, 52 E. B. 587. 
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into a contract with the Secretary of State, by which they 
undertook to construct the Jelungi bridge within the 31st of 
May, 1904. It is not disputed that the partners found it diffi- 
cult to raise the necessary funds, and they entered into an 
agreement with a firm of bankers known as the Chetlangis, who 
consented to finance them. The agreement with the Chetlangis 
was entered into onthe 7th January 1904, and though it was 
executed by all the partners, the Chetlangis insisted that the 
sums advanced from time to time, should be paid out on the 
receipt and upon the special responsibility of Sircar and Biswas. 
In fact, an examination of the entries in the book produced by 
the Chetlangis shows that the majority were signed by Sircar and 
Biswas, some by Sircar alone, some by Biswas and some by Dobay, 
and only two by Golam Hossain who purported to sign on behalf 
of Rohim Bux. The sums advanced by the Chetlangis evidently 
proved insufficient, and the partners entered into an arrangement 
with one Sisir Kumar Roy, who advanced money from time to time 
in the character of a creditor. In the Court below, there seems 
to have been some suggestion that he was a partner, but that 
position was subsequently abandoned; and it has not been 


disputed before us that the effect of the agreement with Sisir 


Kumar, made on the 22nd March 1904, was not to make him a 
partner. On the 23rd April 1904, an Am-muktear-nama was 
executed and registered in favour of Sisir Kumar, the effect of 
which. was to constitute him the irrevocable attorney of the 
firm, and he was also authorised to receive, keep and pay out 
moneys of the partnership business. Sisir Kumar appears to 


have employed one Bhola Nath Ganguly as an accountant, and at 
one stage of the proceedings, some attempt appears to have 


been made to treat Bhola Nath also as a partner; this position, 
however, proved untenable, and the suit has proceeded on the 
assumption that neither Sisir nor Bhola Nath occupied the 
position of a partner. On the 28th June 1904, after considerable 
progress had been made with the work of construction of the 
bridge, but before its completion, Rohim Bux died. On the 
11th May 1905, the plaintiffs, one of whom is the father and the 
other the widow of Rohim Bux, commenced the present action 
for dissolution of the partnership, for account and realisation 
of the assets, and for incidental reliefs. It is not necessary to 
state the grounds upon which the action was originally sought 
to be defended by the surviving partners Sircar, Biswas and 
Dobay. It is sufficient to mention that on the 31st May 1906, 
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the Court of first instance made the preliminary decree. Sircar 
and Biswas appealed to this Court, and on the 26th March 1907, 
their contention that the suit was not maintain®le, was over- 
ruled. This objection had been based on the alternative 
grounds that under the partnership articles, arbitration was the 
only remedy, and that the father of the deceased partner had 
been admitted as a partner subsequent to the death of Rohim 
Bux. These objections failing, this Court made what may be 
called the common form decree, and directed the usual accounts 
to be taken and the final decree to be drawn up thereon. After 
remand, a Commissioner was appointed; and although the 
proceedings before him were fairly prolonged, the accounts were 
taken in a somewhat irregular and perfunctory manner. The 
principal defendants Sircar and Biswas appear to have produced 


statements of credits, assets, debts and liabilities, but very little . 


effort was made to substantiate the entries in these statements 
by primary evidence of a reliable character. The report of the 
Commissioner was placed before the Subordinate Judge, and he 
came to the conclusion that the business had terminated in a 
loss, with the result that not only were the plaintiffs not entitled 
to any profit or a return of the principal sum laid out by Rohim 


Bux, but they were actually bound to pay to the defendants, | 


specified sums of money. The .defendants, at the same time, 
were made liable for the outstanding debts of the firm. The 
plaintiffs have now appealed to this Court, and on their behalf 
it has been contended that the accounts have not been properly 
taken at all ; that the defendants have not supported their state- 
ments by primary evidence of any value ; that the sums which 
were drawa out from the. bankers Chetlangis, have not been 
shown to have been applied for the business of. the firm; that 
the Sircar defendant had no authority to settle by reference to 
arbitration, the claim of the firm against the Secretary of State, 
and in substance that the accounts have to be entirely re-investi- 
gated afresh, In our opinion, these contentions are well-founded 
and must prevail. 

It has not been disputed, indeed this point was settled by 
the preliminary decree, that the partnership was dissolved by 
the death of Rohim Bux. It is necessary, therefore,to wind 
up the partnership and to take the accounts for this purpose. 
The right to call for an account upon the dissolution of a firm, 
is mutual, and each partner is entitled to an account from his 
copartners of their partnership dealings and transactions, unless, he 


661 


Cryin? 


> ew 


“Hazi Muhammad 


Akbar 


t. 
Dwarka Nath 
Sirkar, 


Alookerjee, J. 


662 


9 OIVIL. 


.1910. 


: Hari Muhammad 


bar 


€. 
„Dwarka Nath 
Sirkar 


Mookerjos, J. 


THE CALCUTTA LAW JOURNAL. [Vor. XI. 


has legally waived or parted with such right. Itis well settled that 
the personal representatives of a deceased partner are entitled to 
an accounting from the surviving partners, Clegg v. Fishtwick (1), 
Taylor v. Taylor (2). It is equally clear that asthe surviving partner 
is bound to account to the representatives of the deceased 
partner, the representives of the deceased are bound to account 
when the deceased partner had the management'or control of the 
assets of the firm. Before the accounts are taken, therefore, 
it is necessary to determine the precise extent to which each 
partner took part in the management of the firm. This has 
not been done in the present case, and although vague allega- 
tions have been made to the effect that Rohim Bux took a 
prominent and active part in the management of the contract 
business, it is impossible upon the record asit stands to form 
any definite conclusion on the matter. It can not be disputed, 
of course, that in so far as Rohim Bux may be proved to have 
taken part in the management, his representatives are ltable to 
render au account; at the same time, it hasto be borne in 
mind that the plaintiffs had no concern with the management 
after the death of Rohim Bux, and the account books remained 
presumably in the.custody of the surviving partners, or of 
‘their creditor Sisir Kumar Roy and his officer, Bhola Nath 
iGanguly ; under such circumstances, it is the duty of the 
surviving partners to produce the account books, so that the 
accounts may be properly adjusted. In this matter, it is clear 
thatno serious effort has been made either to compel Sisir 
Kumar and his officer to produce the account books if they are 
still in their custody, or even to examine them as witnesses in 
the case. The defendants, therefore, must after remand, take 
all necessary steps to produce the account books, or to cause 
their production by Sisir Kumar and his officer. The very 
circumstance that they produced certain abstract statements of 
the assets, credits and liabilities of the- firm, shows that they. 
have materials at their disposal which ought to be brought 
before the Court. It may further be pointed out that.as to a 
considerable portion of the sums advanced by the Chetlangis 
from time to time, the defendants Sircar and Biswas have a 
special responsibility ; the monies were paid out by the ban- 
kers on the authority of these two persons, and they are bound 
to prove that the sums so drawn, were applied by them for the 


_ 1) (1849) 1 Ha.and Tw. 390, 1 Mac. and G 294, 47 X, R. 1463, -19 L. J; 
Ob. 49, 18 Jur. 993. | 
. (2) (1878) 28 L. T. N, 8.188. i 
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purposes of the partnership business. It is clear from the 
proceedings that although an agreement in favour of the 
bankers was originally executed by all the partners, it was 
agreed that the sums advanced from time to time should be 
paid out on the responsibility of Sircar and Biswas; it is, 
therefore, obligatory upon them to explain . how these sums have 
been applied for the benefit of the partnership. If this is done, 
a considerable portion of the capital of the firm will be 
accounted for. As regards the expenditure, the materials on 
the record are in a state of considerable confusion ; it is alleged 
that the partners from time to time withdrew portions of the 
sums they had paid for the business, but there is a dispute as to 
what sums were actually paid and withdrawn. On this part of 
the case, the course adopted by the defendants in the Court 
below, was inexplicable ; they produced a rough statement 
marked “Exhibit, W. 1,” to show what sums were drawn out 
by Rohim Bux. It is doubtful whether the entire document 
is in the hand-writing of one person ; it is clear, however, that 
it was prepared under the directions of Sircar, and a part, 
at least, was written out by Hari Charan; when Hari Charan 
came into the witness-box, the document was not shown to him, 
and he was not called upon to explain when and from what 
materials it had been drawn up. On the other hand, it was 
proved by another witness Kali Prosanno. Whether the 
document, if proved, would be of any assistance to the defen- 
dants, we are not in a position to say; but it is clear that if 
it is alleged by the defendants that Rohim Bux or any other 
partner withdrew a part of the capital from time to time, the 
fact has to be established by trustworthy evidence. It has 
moreover, been suggested that the business resulted in a loss, 
because Rohim Bux and Dobay employed their own men and 


made payments which were not justifiable; no evidence, 


however, has been adduced in support. of these charges, which 
cannot be seriously considered unless proved beyond dispute. 
After remand, therefore, not only must the receipts of the 
partnership business be proved, but the manner in which the 
sums have been spent, must be established. This brings us to 
the consideration of a very important matter in connection 
with the management of the firm, after its dissolution by 
reason of the death of Rohim Bux. 

As we have alréady stated, when Rohim Bux died, although 


considerable progress had been made with the work of construc-’ 
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SEH, tion of the bridge, it had not been completed.: It is not 
1910. disputed that the dissolution of the partnership did not affect the 
Hazi Muhammad liability of the firm for subsisting contracts, and it was, therefore, 
a en the duty of the surviving partners to take all steps necessary 
Dwarka Nath for the completion of their unperformed engagements, 
pu Featherstonhaugh v. Fenwick (1, Anderson v. Weston (2), 
Aluokenjee, J. Cholmondeley v. Clinton (3): The surviving partners, in the 


case before us, acted within their powers and in discharge of 
their duty when, after the death of Rohim Bux, they performed 
their engagements with the Secretary of State. It appears, 
however, that a large sum of money was due from the 
Secretary of State, on account of work done. The surviving 
partners submitted their Bill, to which exception was apa- 
rently taken ; the result was that Sircar alone entered into 
an agreement with the Secretary of State to refer the 
matter to arbitration. This was done on the 27th November 
1905, that is more than six months after the institution of the 
present suit by the representatives of Rohim Bux against 
Sircar and the other surviving partners; the arbitrator made 
his award on the 28th April 1906, by which it was held that 
Rs. 77,788 was due on the Bill which had been presented for 
Hs. 1,27,124. This implied a loss of nearly Rs. $0,000 to the 

X firm. The Commissioner and the Subordinate Judge have both 
treated the award as binding upon the plaintiffs and conclusive 
against them. The plaintiffs challenge this position on the 
ground that the surviving partners had no authority to refer 
the matter to arbitration, specially after a suit had been com- 
menced for the dissolution of the partnership. In our opinion, 
this contention is well-founded, and must prevail, 

It is well-settled that it is incompetent to one of the 
members of a partnership, to bind the firm by a submission to 
arbitration. Stead v. Salt (4), ddams v. Bankart (5), Antram v. 
Chace (6). The reason which is usually assigned for this rule 
is, that the reference of disputes to arbitration, even though 
they relate to dealings with the firm, cannot be said to be an 
act done for carrying on its business in the ordinary way. 
Section 263 of the Indian Contract Act to which reference was 
made is consequently of no avail. The decision in Admins- 
trator- General v. Official Assignee (7), upon which reliance was 


(1) (1810) 17 Ves 298 (808) 84 E, R. 115. (4)(1825, 3 Bing 101, 28 R. R. 602. 
(2) (1840, 6 Bing. N. 8. 296. (6) (1835, 1 O. M. and È 681, 40 It, R. 670. 
(3) (1815) Coop. 80, 35 E, R. 434, (6) (1812) 15 East 209. 

(7) (1809) 1 L. R. 32 Mad, 462. 


—- 
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placed on behalf of the respondents, is also of no assistance to 
them ; that casé merely affrms the doctrine enunciated by 
Vaughan Williams L. J., in Zu re Bourne (1) that as between 
the surviving partners and the representatives of the deceased 
partner, there is an over-riding duty in the survivors to wind 
up the partnership assets, and to do such acts as are necessary 
for the purpose, and if it is necessary for that winding up either 
to continue the business, or borrow money, or to sell assets, 
whether those assets are real or personal, the right and the 
duty are co-extensive. The decision cannot be treated as any 
authority for the proposition, that one partner is competent 
without special authority, to bind the firm by a submission to 
arbitration. On the other hand, the cases of Ram Bharose v. 
Kallu Mal (2), and Datoobhoy v. Valle (3), follow the English 
decisions and recognise the doctrine that one of several partners, 
cannot bind the others by a submission to arbitration, as it is 
no part of the ordinary business of a trading firm to enter into 
a submission to arbitration. It is moreover clear from the 
decision in Hatton v. Royle (4), that when a partnership has 
been dissolved, and it has been agreed that one of the partners 
shall get in, the debts due to the firm, he has no power after 
bringing an action in the name of the firm fora debt due to it, 
to bind his co-partners, by a reference of all matters in differ- 


ence between the plaintiffs and the defendants. A similar os 
view has been adopted by the Supreme Court of the United,“ 


States in Karthaus v. Ferrar (5) and Hall v. Lanning (6) onthe 
ground that the rule is based upon sound principle, irrespec- 
tive of any doctrines peculiar to English Jurisprudence. The 
principle is lucidly explained by Story in his work on Partner- 
ship, section 114, where it is pointed out that one reason which 
has been assigned in support of the rule is, that reference to 
arbitration, is not within the scope of the ordinary business, 
or of the powers or authorities necessary or proper to carry on 
the business of the partnership. Another reason sometimes 
assigned is, that the award may call upon the partners to do acts 
which they might not otherwise be compellable to perform ; 
but the soundest reason seems to be, that as it takes away the 
subject-matter from the ordinary cognizance of the established 
Courts of Justice, which have the best means to investigate the 
(l) (1906) 2 Oh. 430, (4) (1858) 8 H. and N. 500. 


(2) (1899) I. D. R. 22 All. 135. (5) (1828) 1 Peter 223, 
(3) (1899) 1 Bom, L, R. 828. (8) (1875) 91 U, 8, 170. 
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merits of the case by proper legal proofs and testimony, and the 
means of arbitrators to accomplish the same purposes are very 
narrow and often wholly inadequate, it ought notto be presumed 
that the partners mean to waive their ordinary legal rights and 
remedies, unless there be some special delegation of authority 
to that effect, either formal or informal. Harrington v. Higham (1) 
and the notes to Chardon v. Oliphant (2) and Hutchins v. Fohnson (3). 
It is pointed out by Story, however, that although it is not 
competent to a partner without special authority, to make a 
reference to arbitration, he has ample authority to settle or 
compromise claims of or against the firm, and it is not easy to 
see in what respect the power to release or compromise a partner- 
ship debt, differs essentially from a submission to arbitration. 
It is suggested by the learned author that the compromise of a 
debt by taking less than its nominal amount, seems to be an 
incident to the collection of the debt, and may therefore be 
fairly deemed within the discretion confided to each partner, 
and indeed in practice, it is so ordinarily treated. This distinc- 
tion, though somewhat refined, is appreciable, and as pointed 
out by Story, was recognized by Roman Jurists, who admitted 
a release or discharge by one joint creditor as an extinguishment 
of the entire contract, and yet held that it was not competent 
for one of two creditors or partners to compromise a suit, or to 
submit a controversy touching their joint demands to arbitration, 
without the consent of the other (Domat on Civil Law, 1, 15, 
3, 11) We must hold, therefore, that the reference to arbitra- 
tion by the Sircar defendant, is not binding upon the plaintiffs, 
and this conclusion is strengthened by two circumstances ; in ` 
the first place, as already pointed out, the reference was made 
after the commencement of the present suit, and with full notice 
of the claim of the plaintiffs; in the second place, the partner- 
ship contract between the parties, expressly provided that no 
partner should, without the consent of the other partners, 
release or compound any debt owing to or claimed by the firm, 
and if any partner does so, he should, if required by the other 


' partners, make good to the firm the full amount of such debt or 


claim. Besides, if there was any urgency and speedy settlement 
of the claim against the Secretary of State was needed, the 
defendants might have got a receiver appointed, who might have 
wound up the business under the directions of the Court. 


(1) (1852) 18 Barb 660, (2) 11818) 6 Am. Dec, 572, 
(8) (1887) 80 Am, Dec. 623. 
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Under such circumstances, the conduct of the Sircar defendant 

was wholly unjustifiable. The result, therefore, is, that the award 
is not binding upon the plaintiffs. It is open, however, to the 
surviving partners to show, if they can, that what was paid by 
the Secretary of State on the basis of the award, was all that 
was legitimately recoverable from him ; in other words, that the 
claim which had been originally put forward and embodied in 
the bill submitted, was grossly exaggerated. If this is proved, 
the defendants would not be liable for damage on account of the 
reference to arbitration ; but if they fail to establish this position, 


they must be held liable for the loss which has been caused by ` 


the reference to arbitration. The burden is consequently cast 
upon them, of explaining fully the details of the claim against 
the Secretary of State ; that is, the grounds on which the claim 
was advanced at the original figure, and how a reduction could 
justly be made. This may involve a protracted investigation, but 
for this the defendants are entirely to blame, and asthey put 
forward the claim against the Secretary of State, they may 
legitimately be presumed to have in their possession, materials 
upon which their claim was based. 

We have now dealt at sufficient length with the main points 


in the case, and it is not necessary for our present purposes to 


examine minutely the criticisms which have been directed against 
the accounts, in so far as they have been produced. The con- 
clusion at which we have arrived is, that the accounts have been 
very perfunctorily taken, and that the defendants have not done 
their best, (as they were bound to do), to assist the Court in 
taking the accounts, and in winding up the partnership. When 
the case is taken up again, the matter must be thoroughly. investi- 
gated, and the parties may usefully remember what was said by 
Sir John Romilly in Gray v. Hate (1), namely that if an account- 
ing party does not produce the accounts or destroys them before 
the matters have been finally adjusted, the Court will presume 
every thing most unfavourable to him, consistent with the 
established facts. 

The result, therefore, is that this appeal must be allowed, 
and the final decree made by the Subordinate Judge, discharged ; 


the case will be remanded to him, in order that the accounts may 
be investigated and taken afresh on the lines indicated in this 


judgment. The defendants must, in the first instance, supply 


(1) (1856) 20 Beav, 219, 52 E. R. 587. 
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funds for payments, to be made to the Commissioner who will 
take the accounts ; the costs of the Commissióner will be dealt 
with by the Court below when the final decree is drawn up. 

As the appellants have substantially succeeded in this 
appeal, they are entitled to their costs in this Court; they will 
also be entitled to get Rs. 200 from the defendants, which was 
the amount of the fee paid by them to the Commissioner for 
the investigation in the Court below. 


A. T. M. Appeal allowed ; case remanded, 
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pion and disposseasion—Limitation Aot (1877) Sch. II, Arts. 120, 142, & 
144; See ohur land si 5 jur as d 978 - 


We 
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e. 
Aoccused's statement as to place of concealment, if admissible in evidence 


















































— Independent discovery by Police ; Ses Evidence Act, Seo, 27 as 183 
Acknowledgment of mother as wife by father—Presumption of marraige 

— Evidence ; See Mahomedan Law ... ia ʻi T 649 
Acquittal order—Erroneous view of law—Interferenoe by High Court 

at the instance of private prosecutor ; Bee Criminal Procedure Code, 

Beo. 258 ; NG is bs NA »: 118 
Act XIX of 1841, Penake an Bec. 8 ar e 22 521 
Act XI of 1859 Bec. 54 . .. m is ee ET 698 
Áct XLV of 1860 Secs, 104, 504 = i s z 118 

Becs. 149, 879 ^ ua E i Sus 410 

Becs 147, 804, 149 ,, d s Š 270 

Secs, 182, 211 ET m s e 111 

———— — ———— Sag, 216 ... WF eus js ave 108 
^ —— —— - Secs, 802, 114 saat a E T 278 
m Seos, 895, 411, 412 ; See DOLES nio of | z 182 
—— VII of 1870 Bec.:7 (4) (6) : es ss = E 158 
Boh, II, Art 11 zn e "T "S 641 

— XXIII of 18718ec.0  ... m es T 28] 
L—- I of 1872, Seca, 25; 107 ,,- t T "n "m 801 
—— Beo. 37 "e in e. "3 i 182 
See, 93°°° s sas "— ss ie 39 
- Béo, 107^ .. ^ .. "i ei Me 580 
E -21— Seo, 108 ur "m e " i 138 
—— IV of 1872, Bec. 94 n. ind e 5 i 443 
—— IX of 1872, Becs: 59, 00. .. t IL d 266 
——.— Beg 283 . uo "ER "T m" ee 236 
L— I of 1877, Sec. 9: oe. xn T ai we 484 
ie —— Bec. 21 (e) a aai os » ici 346 
— III of 1877, Beo, 17 id T wie bat m 22 
, Bec, 17 (wm) .. s ES mb, ae 551 
—— XY of 1877, Seo. 8 i d x EN de 84 
Sec. 280 n. ia "T i e 484 

Beo 92 a, Me 7 lg 5 ^4  — 220 

— — — —— — Boh. II, Arts 89, 115, 116 in P A 48 
ee Sch. II Art, 109 2 E d^ nu ae 641 
—— Boh, II Arta, 120, 124 a ae cis 804 

patie Arts, 120, 142, 144 " m: m 878 
MT MEE Art 179 (4)... ic A gau 83, 356, 857 
— XXVII of 1878, Secs, 12, 18 (f), 14... sigh a tas 164 
—— XVIII of.1879, Seo. 86 T T o" n 618 
—— V of 1881 Sec. 90 &ub-seo. (8) ZU EE x jc js 346 
—— XXVLof 18810804 n see ss? " ns 986 
—- IV of 1882 Secs, 50,88 — - Qe p a s 568 
— Bec, 68 (o) ... —€ one en sis : 186 
Le ee 74, 85 m TP see ee oe 551 
Sea, 90 — ,, ID bee ds) o c 628 

862 





Beo, Mbaka obtained by sarinomip—A ssets as 
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Act IV of 1882—( Contd.) < 
NDA ee Dah x Sec. 107 ane ass bis nee 
—— V of 1882 Sec. 258 ee oes T 
— XIV of 1882, Chap. XX es 
Seos, 15, 381 si 
——— Sec, 48 is us 
—— — —  — ——- Brea, 50 i i'à 5 
——— — ——~. — Seo, 82 res Sse 
—___-—_—-—- Sec, 102 n 
T Ka Secs. 156, 380, 800 e. 
— Bec. 206 .. T 
Seo. 282 ee ee 
Bec. 244 ... aia See 
— Becs. 244, 958 sii Gos i 
- Secs, 244 (c), 588 P, ees 
—— —— ———- Seos, 248, 311 aie, - 
Bec. 278 ua s ds 
Sec. 278 e m sas T 
Sec. 288 a sie oi 
——— Secs. 285, 295 vais is 
————— — — Neo. 810 A... una ‘es 
——-— — —— Sec, 810 A. Appeal when Hes—Test wee 
Seo. 878  ... iss ave i» 
— Beo. 81b uv- T zm 
—————— ——— Rec. 456 n’ oa Ve 
— m Beo, 474 u ga one T 
——————————-— Beo.488, a à m sea 
ea aka 520, 521, 525, 526 Se ssa "T 
Beo. 578 — .... Gs iis dà = 
—— — — — Beos 623, 624,626 .., io ur 
—— VIII of 1885 Oh. XIV, sale under se. sa T 
—— —— Seo, 20 (7), 29 TR Me see 
— ——— ——— Secs, 20, gu b-sec. 7, 29, cls, (a), (5), Proviso ; See Bengal 
Tenancy Act we 
—— Sec, 29 n — vis š 
——— ————— S ww ji ʻi 
— Seca 80 (5), 82 (a) s 
—— Seos. 48,180 (1) . .. I i 


——-— MGG; 00 


Muere e Na sce [B RUd Nn 


——— — —— — Sec. 87 das e: ~ 
—— — — Sag, 91 aes or ss 
— Se — Sec. 158 nee tay = 
—————— —— 800.167 .. ^^. v. 


— nn Beo; 174—Application | for withdrawal of appia 


under section 811 O. P. O, ib pending 


—— XII ot 1887, Neo. 19 sa, ^ . ove oes < 


. 418 
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Act VIII of 1890, Seo. 31... 2 - " e 0 19 
— [of 1894, Seo. 6, sub-secs, 1, 18. ... "T m — d ss 613 

Seo, 82 x T Kf - E 583 
—— —— Seo. 58 Su ius dag s is 420 


— X of 1897 Seo, 18—-Number—Measurement—Application by landlord 
—Lands of several tenants—One application against several tenants, 






































if maintainable; See Bengal Tenancy Act, Sec, 91 . i sae 216 
—— V of 1898, Seos. 133, 137, 140 sas i T 114 
——— — Beos. 148, 879 s s "T d 410 
—-— ———— Seo, 145 $6 Gi NS .. 419, 414 

Beo, 146, Chap XH sie d adi ix 417 

— ——— Bec. 190 (1) (e) A ixi 7 i 415 

————— ——— eos 195, 476 m s se 111 

mama — — Secs. 288, 234, 236, 239, 537 ; See dienes sajagad OE- uu 182 

————— —_—— Sec. 236 oe Si ids sea 418 

LÁ —— —-— Secs, 423, 487, 489 jn e sa ses 50 
Secs, 485, 489—Order under Seo. 3 of Disorderly Houses 

Act, if an order of Criminal Court i is 297 

—— III of 1907, Sees. 16, 46, 47 o ee: a ENS 435 

—— V of 1908, Beo. 24 os T DN D E 218 

Seo, 152 ses a 7 yi 159 

— Sec. 152, if controlled by O 45, R 18 ; See Decree, amendment of 16b 

O.1.R. 3 ^ m s sai 426 

O. I. R. 10 C1. (3) i: jus i 420 

O. 8. B. 6. zn T ees T" 406 

——————— 0. 20. R 11 Gi ane aa bios 431 

— 0. 21. R. 100 - ass is igi 61 

—— 0. 28, R.I p n me "E 512 

——— 0.47, B. 7 TEE one iat ids 161 

—— V of 1876 (B. 0.) Sec. 41 IT isi "T e 417 

—— VII (B. O.) of 1876, Sec. 26 "T pa ias D 147 

Seos. 78, 81 ve ie or 477 

— III (B. 0.) of 1884 Sec. 85 és 2088 yas a 524 

——————— eo, 116 cee, m I Tm 400 

— Y (B. O.) of 1895, Secs, 10, 12, 15, 17, 24, 20 . a a 254 
—, Secs, 12 and 15, applicability—Oertificate duly made, 

but subsequently satisfied ; See Certificate sale ese 254 

—— V (B. 0.) of 1897, Sec. 7, scopeof ... m ivi us 291 

— of 1907, Bec. 99 bes = és ast 136 

—— II (E. B.) of 1907, Secs, 2,8,5,6 —....- Vx 207 
Ad interim protection—8tay of proceedings—A ppeal—Ad interim TUNE : 

' Bee Provincial Insolvency Act, Secs. 16,46, 47... m "i 485 
Receiver, Ad interim protection— Btay of proceedings—A ppeal ; 

Sea Provincial Insolvency Act, Beca, 16, 46, 47. ‘ae sa 435 


Adjournment conditional upon payment of costs—Diswnissal of suit for inability 
‘to pay coks— Evidence on commission taken and on rocord— Merits, adjudication 
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Adjournment—(Coxéd. ) 
of the suit, on, if imperative— Opportunity to adduce evidenoe— Evidence on com- 


mission, tender of, if necessary— Laches— Practice — Ciril Procedure Code (Act 
XIV of 1882), Seos. 156, 389, 300. 


In the moffugi Courts the deposition of a witness examined on commission is 
treated as evidence in the cage even though it has not been formally tendered. 

This practice is not only perfectly consistent but is also in strict accordance with 
the provisions of the Code on the subject. Where the oiroumstances mentioned in 
rection 890 of the Code of Civil Procedure (Act XIV of 1882) which would exclude 
the deposition of a witness taken on commiasion from being read as evidence in the 
guit do not exist, there Ja no reason why the deposition should be formally tendered 
before it can be treated as evidence in the cause. There ig nothing in prinolple 
which makes it obligatory upon a party to tender a deposition formally at the trial. 
In the absence of any statutory rule that notice of intention to use a deposition at 
the trial should be given, this formality should not be insisted upon, The deposition 
forms part of the record and either party may use it. 


The Court is competent, in granting an adjournment, to make an appropriate 
order for costs; the second paragraph of section 156 of the Code gives the Court 
ample disoretion as to the particular directions to be given in the matter of costs 
ocoasioned by the adjournment. 


In the circumstances of this case, the Court might have adjourned the 
case to a subsequent date and made the hearing on that date conditional 
upon the payment of costs before that date. Such an order would have 
enabled the plaintiff or his legal adviser to comply with the order for costs, 
In the circumstances of this case, sufficient opportunity was not given to 
the plaintiff to enable him to carry out order of the Court and to produce 
his evidence. Dhanu Ram Mahto v. Murli Mahto en et 150 
Adjournment, laches, condonation ; See Process for witnesses ... ne 29 


Adjudication between defendants when operates as resjudicata ; See 

Resjudicata & 461 
Adjustment by unlawful "t by xdi 

trator to grant payment— Lease without leave of Court—Suit to set 

aside, maintainability ; See Civil Procedure Code (1882) Sec. 375 - 346 
Administering oaths to witnesses in proceedings under Secs. 2 and 8 of 

Disorderly Houses Act, if proper; See Eastern Bengal and Assam Dis- 

orderly Houses Act, Secs. 2, 8, 5, 6. ... yes 297 
Administration—Debtor’s property, if transferred — Punjab lass Act, Sec. 

24—Vesting order—High Court's power of adjudication ; See Insolvency 

Act, High Oourt’s jurisdiction under .. 448 
Administrative order—Order under Seo. 3 of Disorderly Houses me 

Judicial order ; See Eastern Bengal and Assam Disorderly Houses Act, 

Secs. 2, 8, 5, 6 . 297 
Administrator GEAT to ah seman lease without inis of Court 

Unlawful agreement—Suit to set aside compromise, maintainability of ; 

See Olvil Procedure Code (1882) Sec. 315 ass i 87b 
Admissibility in evidence—Accused’s statement as to pies of PTT 

ment— Independent discovery by police ; See Evidence Act, Beo, 27 «s 182 
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Admissible in evidence— Lease compulsorily registrable not registered ; See . 
Lease eon ace an a 548 


Admission, improper, of evidence, against others — Evidence Act, Beo. 25— 
Information—Oontfession ; See Trial by Jury |... ^ x s ` 801 
~- of evidence, T EE See Trial by 
Jury T ve bi ss Soya 801 
—— —— to be taken a8 sudes suit-Court's duty—Land, quantity ; 
, S28 Second appeal >  .. 7 T T 882 


uil suit setting up— Non-prv eee " account-books "— with the 
ceramony— Burden of proof. EC 

In the suit the allegation of the respondent that he was adopted 90 years before 
the trial was in issue. The parties were all Bohra Brahmins, who followed the business 
of money-lending. No effort was shown to have been made by either side to produce 
the account-books ; no search for them, or loss of them was proved ; no a 
given why they were not forthcoming : 

Held, that having regard to the well-known and often proved habits of the Indian 
people with regard to the keeping of accounts, recording their most minute transac- 
tions, the non-production of any book in which anything connected with the ceremony 
of adoption was entered, covered the respondent's case with suspicion. 

Held, also, that the burden of proving the alleged adoption rested upon 
the respondent, and that (on the evidence) he had failed to discharge it, 

Musammat Lal Kunwar v. Chiranji Lal = 172 
Adverse possession—Possession and dispossession, no allegation—Olaims 

to immovable property—Appearance of chur as island chur—Mainland, 

unity -‘with, - subsequent—Aceretion to parent estate—Settlement of 

tenants; See Ohur land  ... is i. 7 yas 878 
Adverse possession—Shebait, office of, right to; Ses Trust property... ^83 
uis aaa forcing his opponent to produce his own olient to enable him to 

eross-ecamina that olient. 

The sacs of advocacy tolerated by the Courts of law in India, in 
which the unworthy effort of the advocate on each side is to force his oppo- 
nent to produce his own client in order that he himself may have the 
opportunity of cross-examining that client, is a vicious practice, unworthy 
ofa high-toned or reputable system of advocacy. Such advocacy must 
embarrass and perplex judicial investigation, and may too often enable 
fraud, falsehood or chicane to baffle justice. Musammat Lal Kunwar v. 

- Chiranji Lal a 172 
Advocate forcing his opponent to produce his own olient to enable him to 

cross-examine that client ; See Advocacy t (€ T 172 
Affidavit, absence of evidence of—Order AE GRE NUN ad litem— 

Civil Procedure Oode (1882) Sec. 456—Presumption of regularity ; Sea 

Minors, representatives of .. 557 
Agar wala J aing—Twice yon ie Gaston See Hindu Law, dons ea 454 
Agent—Contract by—Money borrowed for benefit of prinoipal— Principal, 

liability of— Principal, disclosed and undisclosed ; See Contract Ren 
„s Bec, 283 jas fue ne "oe. 4 "ee 286 
Aponte member Bh & | joint famiy; not a certificata guardian 

—Mortgage-debt contracted by father—Payment made by one of the 
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Agent—(Oontd. ) 
Bong of the mortgager, if ex tends the period of limitation; See Limita- 
tion Act, Bec, 20 s 2s - 
Agradani Brahmin's right to Sradh gifta, offerings to the dead; Bee 
Hindu Law, Bradh gifts... (o T LE 
Agreement for lease— Document not secat des ases getting possession— 
Lessee, position of—Specific performance, See Lease TS is 
———— —— for lease, parol, enforcibility ; See Lease s eec 
to recognise tenancy ; See Settlement... sa - 


Ambiguous, instrument, construction—Testamentary ; See Gift intervivos 
Amend, power of Court to—Retrospective affect; See Mukhtearnama, 
^ amendmentof ,. JE 
Amendment, application for, where to be made-— High Gear Praatios 
- Division Bench; Ses Decree, amendment of i m 
Amendment—Not altering the character of suit— Limitation, running of 
—Limitation Aot (1877) Sec. 22; Ses Debatter estate, liability of .. 
Amendment of decree, after appeal, where to be made; See Olvil Prooedure 
Oode Sec. 208  ... ivi en 
Amendment of decree after grant of leave 3 appa to Privy Counoil— 
Which Court can do ; See Decree, amendment of |. T 7 


675 


81 


155 


Amendment of deoree—Jw«risdictien— Decree confirmed on andi Poss of the 


first Court to alter it—Joint deoree, amendment. of. 


The first Court has no IEEE HH to alter & decree after it had been affirmed on 


appeal by:the appellate Court, ` 

When a joint mortgaged deoree lisa. Ten amended without jurisdiction, 
the order`of- amendment ought to be disoharged as regards all the decree- 
holders, Lald Brij Narain v. Kunwar Tejbal Bikram Bahadur .. 
Amendment of decree, order for, if appealable—High.Qourt’s power of Re- 

vision; See Oivil Procedure Oode (1882) Seo, 206  .. sii T 
of muktearnama—Retrospective effect—Court’s inherent 
power ; See Muktearnama, amendment of ue T i 
of plaint, second appeal; See Limitation Aot (1877 TA 8 
without T effect of—Joint mortgage deoree ; Sea, 
Amendment of decree - ... m 


———s 








Amendment of decree by first court M dismissal of "m by High 


Court, if valid—Oivil Procedure Code of 1908, Sec. 152 ; See Maid 
amendment of .. TI TE e c F 
Amount payable to auction- -purchaser at revenue sale aleda to suit 
for ejectment—Assessmeñt of mesne profits—Notice-not given—Amount’ 


payable by whom ; Ses Mesne profits, assessment of ID ae 
. Amount of rent—Docree not in accordance with the admission of tenants— - 
Bengal Tenanoy Act, Seo. 158 ; See Second appeal . - vig 
Appeal ; See Review of judgment iei m: Lits mr 
——— after remand, maintainability. 


The fact that the appellant did not appeal from the order of the lower 
appellate Court remanding the case to the first Court did not have the effeot 
of his losing the right, of appeal from the final decision. K, §. Bonnerjee 

v. Rajchandra Dutt 


159 


882 


"6f 
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Appeal—( Conia. ) : 

— —— by defendants jointly—reversal of decree—Separaté seta of costs 
recorded in favour of defendante— Defendanta entitled to costs recorded 
in decree of first Court ; See Execution of decree ve 

—————— Btay of proceedings— Ad interim protection— Ad interim receiver ; 
Bee Provincial Insolvency Aot, Secs, 16, 46, 47 ... sa ane 

—— —, when lies—Test—Bengal Tenancy Act, seo. 174 order under ; See 


Civil Procedure Code (1882) Seos. 344, 311 ies T 
Appeal from final decision—No appeal from remand order; See PENA 
after remand, maintainability ove eee 


Appeal when lies—Test—Civil Procedure- Code (1883) Bec. 810 A., order 
under ; See Civil Procedure Code (1882) Secs, 244, 311 iva is 
Appellate Court, power of—Review, order granting appeal; See Civil Pro- 
cedure Oode (1908) O. 47 B. 7 S saé ace en 
Application for confirmation of sale, step in aid of execution—Decree- 
holder auotion-purchaser ; See Exeoution of decree ns "e 

— — — ——. for exeoution of decree—Deoree lost or destroyed—Secondary 
evidence of contents of decree, if allowed ; See Lost record T 

for execution of decree, if to be accompanied by copy of 
decree ; Ses Lost record... Vin m eec 

— —— —— for execution of deoree, when to be madè Timitation See 
Lost record... i aie d see Tm 
———-——— for measurement—one application against several tenants, 
if maintainable ; See Bengal Tenancy Act; Seo. 91 ove T 
-—— —  ——- for mesne profits made by way of restitution by defendant— 
Oourt-fees Act, Sch. II, Art 1l—Adralorem Court-fee; See Oourt-fees 
-—————— ——— to reconstruct a lost decree—step in aid of execution; Ses 
Lost record ... ave one T en reo 
——— —— —— under section 174 of the Bengal Tenancy Act, maintainability 
of—Application for leave to withdraw previous application under 

. Bec, 311 O. P. O. (1882, pending; See Oivil Proceedure Oode 
(1882) secs. 214, 811 tee. ys er T Sas 
Application for mesne profits made by way of restitution by defendant 
—Execution of decree—Olvil Procedure Code (1883) Secs. 2344 (o), 


amem 





583 ; See Courts-fees 955 ove mE was oes 
e Applies” meaning of—Bengal Tenancy Aot, Seo, 174; Bes Civil -Proce- 
dure Code (1882) Secs, 244, 811 T T s ids 


Apportionment of liability —Tenure-holders of different grades under 


the defaulting proprietor, if jointly and severally Mable for megn e 


profits— Revenue sale—Ejectment, suit for; See Mesne profits, assessment 


of bit abe abe ves wee "T see 
Appropriation by Collector—Debt under Public Demands Re covery Act— 
Contract Act, Secs, 59, 60 ; Ses Certificate sale, setting aside of ns 


Approval subsequent by Gadi, if effeotive—Mortgage of Wuq f property 
if valid—Subordinate Judge, if can discharge the funotion of Cadi; 

See Mahomedan Law—Wuaf of property s - 
Arable land —Holding— Assessment ; See Bengal Municipal Adi, Ben 85 .. 
Arbitration, pm agreement—Gourt’s jurisdiation to decide 


577 


161 


54l 


817 
624 
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Arbitration—/( Corta.) 
objection ag to Validity of award; See Civil Procedure Code (1882) 
Seos. 520, 521, 525,526... see ES es avs 
— —— — , submission to, by one of several partners without special 
authority, if valid ; See Partnership, dissolution of i es 
Arrangement authorising joint management of the office of shebait, 
if operative ; See Trust property ... ; e = 


——_———____-——-Person acquiring interest since mortgage—Release of part - 


of seourity—Transfer of residue to third person—Proportionate abate- 

ment; See Mortgage iu T T - se 
Assessment—Arable land— Holding ; See Bengal Municipal Aot, Bec. 85 

fresh—Raising valuation— Municipal assessment—Oivil Court's 

power; See Jurisdiction ... tes set m ids 


, munielpal—Oivil Qourt'a power to revise and correot valua- 
tion—Fresh assessment—Raising valuation ; See Jurisdiction T 
of mesne profits— Exeoution of decree, procedure in—Oivil 
Procedure Code (1882), Sec. 244 ; See Mesne profits, assessment of ais 
of mesne profits—Notice not given by auction-purchaser at 
revenue sale—Amount receivable by auction-purchaser antecedent 

to sult—Amount to be paid by whom ; See Mesne profits ; assessment of 
Assets, decree for—Transfer of Property Act, Seo. 90— Property obtained 
by survivorship—Assets— Decree against son—Father’s debt not immoral ; 

See Mitakshara family, son's liability ... s m "T 


—— —— Property obtained by survivorship — Decree for assets under section 
90 of the Transfer of Property Act—Father’s debt not immoral— Decree 
against son ; See Mitakshara family, son's liability i m 

Assignee, execution by—Notice to transferor and judgment-debtor—Oivil 
Procedure Code (1882) Bec, 282; See Exeoution of decree ... di 

Assignee's mortgage of the mortgage property as owner—Ed :table mortgage 

by the assignee—Suit for foreclosure by mortgages from Assignee— 
Equitable mortgagee not & party—Effect— Priority ; Ses Mortgage — ... 

Attachment before appointment of Recelver—Property, if can be sold 

in exeoution ; See Execution gale, setting aside of F T 





rd 





effect of—Enoumbrance—Revenue Sale Law, Sec. 54; See 

Lis pendens ... re ns m T sis 
———-— of property not mortgaged— Revenue sale—Suit under Sec, 

383 C. P. 0, (1882) pending—Question as to ownership ; See Lis pendens 
——, order of—Institution of proceedings—Magistrate, manager of 
Enoumbered Estate—Information to manager ; Sse Oriminal Procedure 
Code, Sec. 190 (1) (o) i ois is ss ai 





503 


415 


Attachment before judgment—Ciou Procedure Code, Sec. 483—Court to consider 


what— Conduct of defendant, 


In considering an application for attaohment before judgment, the 
Court is not restricted to the conduct of the defendant subsequent to the 
commencement of the action. It is open to the Court to look to the conduct 
of the parties immediately before the guit and to examine also the surround- 
ing circumstances and from these to draw an inference as to whether the 
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Attachment before judgment—( Contd.) 

defendant is about to dispose of his property, and, if ao, with what intention. 


: l Macgregor v. Tho Cawnpore Sugar Works Ld. - 19 
Attesting witness, party to a deed, if can be ; Ses Mortgage suit ee 568 
‘Attesting witness, who is an—Presence, meauing of ; See Mortgage suit 568 
Auction-purchaser—Option of, how exercised— Revenue sale—Avoidance 

of encumbrance of undertenure ; See Mesne profita, assessment of in 508 


— Revenue sale—Avoidance of encumbrance or under- 
tenure— Notice, if necessary—Option of the purchaser, how exeroised ; 
See Mesne profits, assessment of ga —- bis gra 503 
Stranger—Sale, if can be set aside after confirmation ; 
Ses Execution sale, setting aside of T s ri 489 
. Award—Agreement against publio policy—Object being to stiffle proeeou- 
tion of non-compoundable offence—Court’s juriediction to decide funda- 
mental objection going to the root of the matter; See Civil Procedure 
Code (1832), Secs 520, 521, 525, 526 ... " Ne ss 131 
Back land, how to be valued— Land taken for publie purposes; See Land 
" acquisition  ... us -— is »" s 893 
Benamdar—Right to sue for money ; See Right to sue sig - 47 
Bengal Civil Courts Act, Seo. 19—Valuation—J urisdiction— Proceedings 
under section 331 C. P. O., nature of— Statute, construction of—Resjudi- 
cata ; See Civil Procedure Code, Secs. 15,83 .. js js 478 
Bengal Municipal Act (JII B. C. of 1884), Seo. 85—Arable land— Assess menit— 
Court when can over-ride plain language of statute— Proviso, use of, 


A parcel of arable land, occupied as such, is a holding and liable to be rated under 
the Bengal Municipal Act, 1884. 
- In order to justify a Court in over-riding the plain language of statute by refer- 
ence to ita spirit and general tenor, the argument must be cogent and convinoing, 
A proviso may be used as a guide in the selection of one or other of two 
possible constructions of the words to be found in an enactment where there 
is doubt as to its soope or as to the proper view to be taken of it, Mohadeb 
Aon v. Chairman, Howrah Municipality m 524 
—__ =" — Beo 116—Assessment—Civil Court's power; See 
Jurisdiction ..,, jii Has ids sai a 400 
Bengal Survey Act, Sec. 41, order under—Oompetent Court—Attachment 
under Sec. 146 Or. P. O. after passing of order, if to subsist ; See Orimi- 
nal Procedure Code, Chap. XII e. ae wee T 411 
Bengal Tenancy Act, Oh. XIV, sale under— Decreo Sor entire rent by co-sharer land- 
lord registered as sole proprietor and deolared so by a competent Court for the 
time, effect of —Bengal Tenancy Act, Seo. 167—Inoumbrance, annulment of a 
subordinate, without anntlling a sépertor one, tf valid, 





rt 





A sale in execution of a decree for the whole rent obtained by a landlord who at 
the time of the suit is the sole registered proprietor and who has been placed and 
maintained in possession by a competent Court, operates as a sale under Ohapter XIV 
of the Bengal Tenanoy Act, even if it transpires ultimately as the result of litigation 
in a title suit that he is not the sole landlord and has co-sharers in the property, : 

It is not competent to a purchaser at a sale held in execution of a deoree 
for arrears of rent to annul under section 167 of the Bengal Tenanoy Aot, 
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Bengal Tenancy Act—(Ovontd.) : 
an inoumbrance upon the property, without annulling at the same time 
& superior incumbrance direotly subordinate to the interest purohased, 
Mafizuddin v. Asutosh Chakravarti eee 141 
, Seo, 20, sub-seotion 7, applicability of —Suit for roni la 
tion — Holding continuously for 12 years. 
Section 20, sub-section 7 of the Bengal Tenancy Act does not apply toa 
sult for rent whioh is not a proceeding under the Act within the meaning 





the section. Mulluck Chand Das v. Satis Chandra Das ... $m 58 
—————— , Secs. 20 (7), 29— Presumption ; See suit for rent .. ' 801 
———  — — —— , Bec. 29— Adjustment or settlement of rent by con- 

tract — Limitation for enhancement of rent, if applicable ; See stare decisis - 08 
——— — ————— Beo, 29, ols. (a), (b) proviso 1— Enhancement of rent — Healisa- 


tion for 3 years. 

Section 29 proviso 1 controls merely clause (a) and not clause (5) of 
the seotion. The fact therefore that rent at the enhanoed rate has been 
realized for three years is no answer to the defence that it has been illegally 
enhanced in contravention of section 29. Mulluck Chand Dase. Satis 





Chandra Das .. B8 
——..———— , Sec 29 (c)— Enhancement of rent—Improvement | 
— Onus of proof ; See Landlord and tenant sue sei T 1 





—— — Secs. 30, cl. (b), 82, el. (a)—Hnhancement—Decennial 

periods. i 
When a landlord applies for enhancement of rent of an occupanoy 
raiyat under section 30, cl. (5), of the Bengal Tenancy Act, on the ground 
of rise in the average local prices of staple food crops, the decennial periods 
taken as the basis of comparison under section 32, cl. (a), must be entirely 
distinct, and may not partially coincide. Annanda Prosad Bhatta- 

charjee v. Nibarani Dasi Y 880 

— Sec, 48 does not oontrol Beo. 180, sub-sec; (1)— i 
Increase of rent by unregistered instrument—Occupation id raiyat for 

less than 12 years ; See Chur land ... és 861 
ES , Sec. 43 does not control TÉ 180, — m- 
Baiyst—Occupation fu less than 12 years—Inorease of rent by un- 

registered instrument ; See Chur lands Y 364 
——, Beo, 60—Land Registration Act, Be: 20-—Un- 

expunged entry in kandahan of formal DE er i 2 














sult by ; See Rent, suit for Š EN ds 2 147 
, Bec. 86, sub-secs. (6) and (7 EE - 
transferable holding— Transfer of portion ; See Possession, suit for E ` 16 





[ p E 


Sec. 87—Abandonment—Re-entry by landlord— z 
Posaeasory suit by tenant—Specific Rellef Act, Sec. 9; Ses Due course i 
of law m T A 494- 
Sec. 91—One Dnm agaánst ied tenants, if main- 
tainable— General Clauses Act— Singular for plural. 
Under Sec, 91 of the Bengal Tenancy Act, a landlord can, in one appli. 
cation, include the'lands of several tenants having. holdings in the land 
whioh the landlord deeirea to measure, Haji Shah Momtaz Hossain v. -> 
Raghu Nandan Sahu s 216 





Ce — — d 
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Bengal Tenancy Act—(Oontd.) 
———— , Sec. l638—AÀ mount of rent deoreed not*in agoord- 











ance with the admission of tenant ; See Recond appeal e s.. e 883 
Beo. 160, Proteoted interest; See Bengal Tenancy 
Act eae $56 asa T eee RET 87 


——, Bec. 167—Incumbrance, annulment of.—Subordi- 
nate incumbrance, if can be annulled, without annulling superior in- 
cumbrances ; See Bengal Tenancy Aot, Chap. XIV, sale under em 141 
| Sec. 187—TInowmbrance—Land let out for Reclamation — Pro- 

gressice rent for sometime and then fived in perpetwity— Holding hereditary and 

transferable—Ocoupancy raiyat—Tenure, f 

Where land was let out to a tenant for purposes of reclamation ai. & progressive 
rate of rent,, which, when maximum, was fixed in perpetuity- and it was further 
provided that the land was to be held by the tenant from generation to generation 
who might transfer the same and oonstruot houses, &o, - 

Held, that the tenancy was in the nature of a tenure and therefore not a 
protected interest under section 160 of the Bengal Tenancy -Aot. Akhil 

Chandra Mandal v. Surendra Nath Dutt és BT 

, Seo, 167—Inoumbrance—Land let out Jor reclamation — Pro- 
gressive vate for sometimes and then rent fined in perpetuity— Holding heritable 
and transferable—Tenure— Ocowpanoy raiyat—protected interest, 

















Where land was let outto a tenant for purposes of reclamation at a progressive 
rate of rent which, when maximum, was fixed in perpetuity, and it was further 
provided, thatthe land was to be held by the tenant from generation to generation 
who transfer the same and make gardens, houses and tanks: 

Held, that the tenancy was in the nature of a tenure and -therefore not a 
protected interest within the meaning of section 167 of the Bengal Tenancy Aot, 

Per Mookerjee J.. (affirming Doss J.)—A raiyat at a fixed rate of rent, 
though he may hold his land for twelve years, does not become an oooupancy 
raiyat so as to make his holding a protected interest under section 167 of 
the Bengal Tenanoy Aot. Bhut Nath Nasker e. Manmatha Nath Mitra - 98 
, Bec. 174—Applioation, maintainability—A pplication 
for leave to withdraw previous application under Seo. 311 O.P.C. (1882) 
pending ; See Civil Procedure Oode (1882) Seos. 244, 811 ... are 202 
» Beo. 174—“Applies,” meaning of ; See Olvil Pro- 














cedure, Code (1882) Seos. 244, 811. ... s M d -- 202 
o ————, Bee, 174, order under—Appeal when lies—Test ; See 

Oivil Procedure Code (1882) Secs, 244, 311 m és sab 202 
Bonafide purohaser for value without notice in execution sale, right of ; 

See Certificate sale as in ee E dog 254 
purchaser for value without notice, title of—8ale under satisfied - 

decree, if valid ; Ses Certificate sale ; getting aside of is T 266 
Bonafide claim of right—Theft, conviction—Dishonest intention ; Sea 

Penal Code, Secs. 148, 879 "T iss tee s. 410 


Breach of trust— Lease in excess of authority of administrator—Probate 
and Administration Act, Sec. 90, Sub-sec. (3) — Specific Relief Act, Sec. 21 
(e)—Bpeoiflo performance of an agreement ; Sve Oivil Procedure Code 
(1882), Sec, 375 ki Ea - i S 346 


- 


Js 


yn 
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Building scheme—Future atility—Market value, determination of; See 
Land Acquigition Proceedings ae s T" .  - 612 

—, substantial, erection of, by a co-owner on a portion of joint pro- 

perty without the other oo-owner's consent, if ouster—Special facts ; See 











Oo-owners ad m ids 189 
Building lease—Homestead land-—Heritability ; : Bee Tenancy e. > 400 
Burden of proof ; See Adoption, sult setting up sis "" 172 

______.—Gradual re-formation ; See Chur land is Em 373 
— Identification of Chur lands as re-formation, if necessary ; 
See Chur lands isi ds e 7 878 


Cadi, Consent of—Mortgage of Wuqf property, je ball seu estoit ap- 
proval, if effective—Subordinate Judge, if can discharge the function 


of Cadi ; See Mahomedan Law—W uaf property ss 817 
—— funotion of—Subordinate Judge, if can PEN Montane of Wuaf 

property, if valid ; See Mahomedan Law—W ugf property T 817 
Cancellation of in part—Consent decree— Transaction where divisible— 

Test ; See Oivil Procedure Oode (1882) Seo. 375 ds 840 

Cause of Action—Mesne profits—Limitation Act (1877) Sch. II, Art, 109 ; 

See Court-fees su es ii 541 
Certificate duly made, but E aveid Pubit Demands Re- i 

covery Act, Secs. 12 and 15, applicability ; See Certificate sale a 254 
— — -— produced in appellate Oourt—Collector’s order referring the 

parties to civil auit—Suit, maintainability ; See Pensions Act, Bec. Ó ... 281 


Certificate Sale, if can be challenged by civil suit—Certificate and sale 
without jurisdiction— Bale, if under Public Demands Recovery Act ; See 
Qertiflicate sale, setting aside of sit ER " - 9866 
if under Public Demands ee Act—Oertificate and 
sale without jurisdiction—Sale, if can be challenged by civil guit ; See 














Certificate sale, setting aside of sie e aie oe 266 
not challenged—Secretary of State, if necessary party ; See 
Suit for possession es " T T idi - 885 


sale under satisfied scious Bonafe purohaser for talue 
without notics—Speowlatice  purohaser— Hardship— Public Demands Recovery 

Act, eos, 10, 18, 15, 17, 24, 26. 

A Bale held in execution of a certificate under the Public Demands Recovery Aot, 
after the certificate has been satisfied by deposit of the dues in the Treasury, is void 
as held without jurisdiction, even though the purchaser is a third party. 

lt oannot be affirmed as an inflexible rule of law that a purchase by a stranger 
at an execution sale is not liable to be set aside although satisfaction had been entered 
of the decree. 

Beotions 12 and 16 of the Publio Demands Recovery Aot apply only when a certi» 
fleate is sought to be oaucelled or modified on the ground that nothing was due or 
a smaller amount was due at the time when the certificate was made, Those sections 
do not apply when it isalleged that the certificate was duly made, but had been subse- 
quently satisfied. 

Authorities on the question of the right of bonafide purchaser for value 
without notice in execution sales reviewed. Janukdhare Lal v. Gossain 
Lal Bhaya Gaywal S 264 
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Certificate Sale—( Contd.) 

— — —, setting aside of —No sum due—Qertificat and sale without juris- 
diction—Oiril suit, competency of —Publio Demands Recovery Act (I of 1895 B.C.) 
—Debt—Contract Act (IX of 1872), Beos. 59, 60. 

When a sale has taken place on the basis of a satisfied deoree, the satisfaction of 
which has been certified to the Court, the sale is void and ineffective to pass any 
title even to a boxafide purchaser for value without notice. 

If circumstances are established which show that the sale has been held without 
jurisdiction, the sale cannot be rightly treated as one made under the provisions of 
the Act, and may consequently be challenged by a civil suit without recourse to the 
procedure provided by the Act ; in other words, in a case of this description, as there 
is no foundation for the exercise of jurisdiction by the revenue authority, the person 
injuriously affected is not deprived of his remedy by recourse to the ordinary law. 

A debt under the Public Demands Recovery Act is nothing but a debt and the 
general law laid down in sections 59 and 60 of the Contract Act applies to it, Where, 
therefore, an amount was paid in the Collectorate for discharge of arrears of June 1906, 
and the Oollector appropriated part of it to the satisfaction of earlier arrears, and 
issued a certiflonte : 

Held, the Collector had no jurisdiction so to do, andthe sale held under such 
certificate was void. Nandan Misser v. Harakh Narain via 266 
Certificate and sale without jurisdiotion—Sale if under Public Demands 

Recovery Act—Sale, if can be challenged by civil suit ; Sce certificate i 








sale, setting aside of - ss i wus T" 200 
Charge—Oo-mortgagor, satisfaction by— Interest on redemption money ; 

Ses subrogation, extent of, right of ..: T Ži 25 . 226 
drawn up—witness not cited—Becalling prosecution witness for 

cross-examination ; See Criminal Procedure Code, Sec, 256 ose 418 


Charger, migoinder of—Ecidence, misreception of—Criminal Procedure Code (Act V 

af 1898), Secs. 238, 234, 236, 839, 537, 

There is no misjoinder of charges where some of the accused charged 
under section 395 of the Indian Penal Code were also charged under sections 
411 and 412 of the Code on the strength of an incident which was part of the 
evidence against them on the charge under section 395. Janki v. Emperor . 182 
Charge of Misconduct not formally drawn up—Substance of charge 

understood by parties—Professional misconduct—Admission of oharges ; 

See Pleader ,.. T ias ee js vos 438 
Charter Act, Sec, 15, applicability of ; See Discharge, order of... ses 50 
Chur, appearance of, as an island chur—Mainland, unity with, subsequent 

— Adverse possession—Acoretion to parent estate—Bettlement of ten- 

ants—Limitation Act (1877) Soh, II, Arts. 120, 142, 144; See Chur land 378 
Chur lands— Occupation by raiyat for less than 12 years—TInorease of rent by wn- 

registered instrument—Bengal Tenancy Act, Seo, 43 does not control Geo. 180, 

Sudb-seo. (1). 

Section 180, sub-section (1) of the Bengal Tenancy Act is not controlled 
by section 43, so that a raiyat in oooupation of chur lands, who has not 
acquired a right of occupancy by continuous possession for twelve years, 
may enter into a valid agreement for increase of his rent from fime to time 
without a registered instrument under section 48. Jahandar Baksh 


Mulhk v. Ram Lall Harrah sai 361 
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Chur lands—Swit for possession on declaration of title—Reformations in situ—Identifi- 
cation of chur as re-formation, tf necessary—A ppearance of chur as ar island chur 
— Main land, wnity with, subsequent — Possession, adverse—Aocretion to parent’ 
estate—Bettlement of tenants—Limitation Aot (XV of 1877), Sch, TI, Arts. 120, 
142, 1d4—Gocernment, possession of —Court of Wards, position of—Release of 
Government, affect of —Gradual re.formation, burden of proof of. 


A plaintiff, in order to succeed. hag to prove and establish with certainty, the 
identification of the chur claimed by him as a re-formation of lands of the villages to 
which the ohur is alleged to be re-formation, 

Where the plaintiff makes no allegation of ever having been in possession or 
having been dispossessed, but olaims possession of immovable property, the suit is 
governed by Article 144 of Schedule II of the Limitation Aot (XV of 1877) which 
fixes the period of 12 years as commensing from the time when the possession of the 
defendant becomes adverse to the plaintiff, and not by Artiole 120 of that sohedule. 

The Government and the Court of Wards are in no sense identical and the Qourt 
of Wards cannot be regarded as merely a department of Government. The Court of 
Wards is a statutory body ; the Board of Revenue, in thia province, being the Court 
of Wards. It does not make the possession of Government the possession of the 
plaintiffs by the Court of Wards. 

The burden of proving that the reformation of a chur was gradual and 
that portions of ohur appeared above water within 19 years of the suit, and 
if so, which portions are of this desoription lies on the plaintiff. Guru Das 


Kundu Chowdhury v. Kumar Basanta Kumar Roy en 378 
Civil Court—Reference—Question for decision; See Land Acquisition 

Proceeding ... pi - ni is . 613 
Civil Court’s power to revise and correct valuation—Fresh assessment— 

Municipal asseasment—Raising valuation ; See Jurisdiction aa 400 


Civil Procedure Code, Chap. XX—Recefver— Order of Court under Punjab 

Laws Aot—Declaring debtors insolvent, effect of —Debtor’s property ; 

See Indian Insolvent Aot, High Court’s Jurisdiction under ... " 443 
(of 1882) Secs. 15, 33 1—J «risdiction — Valuation— Statute— 
Anomaly-— Bengal Cicil Courts Act (XII of 1887) Sec. 19—Res judicata—Procee- 
dings under seotion 33 T, nature of. ; 











When a claim haa been preferred under seotion 331 of the Code of Civil Procedure, 
it must be investigated by the Court exeouting the decree and no question of valuation 
arises for consideration. ~ Section 881 is not controlled by section 19 of the Bengal 
Civll Courts Act. 

Where a duty is imposed on a Court, there is also conferred on it a jurisdiotion to 
discharge such duty. 

No consideration of possible anomaly in the result should be allowed to prevail 
in the interpretation of statutory provisions, the terms of which are reasonably plain 
and are clearly mandatory. 

If a olaim be investigated under section 881 of the Oode of Civil Procedure by a 
Oourt of inferior jurisdiction in respect of property the value of which exceeds the 
limit of its pecuniary jurisdiction, the decision will not operate as res judicata in a 
subsequent title suit. * . 
_ The proceeding under section 331 js not in every respeot identical with 
asut. Kadambini Dasi v. Doyaram Das - T ST 478 


684 THE CALOUTTA LAW JOURNAL. [VoL. XT. 


Civil Procedure Code—(Oontd.) 
(1882) Sec, 43—Subsequent mortgage—Payment of 
prior mortgage—Suit on subsequent mortgage—Olaim for payment of 











prior debts ; See Registration Act, Sec. 17 ies wis TS 551 
————— (1882), Sec. 50— Minority of some of the plaintiffs 
—Limitation Aot, Sec. 8—Pleading ; See Limitation Aot (1877) Beo. 8... 84 





—— (1882), Sec. 82— Unknown person and his heirs to be 

made parties—Service on unknown person, how effected ; See Partition 

suit siy T ws eas "ga - 580 
— (1882), Beo. J09—8wi£ for two olaims—Dismnissal of one— Deoree— 
Abandonment of the second claim—Dismissal of the whole case for default, 


A suit was brought, praying, first, for a decree for the amount paid by the plaintiff 
to release certain property from attachment, and, secondly, for damages onthe ground 
of illegality of attachment. The first prayer was dismissed and the trial with 
regard to the second prayer was proceeded with. No decree was drawn up as regards 
the first prayer, and an application for drawing up a decree was rejected. The 
plaintiffs application to withdraw his claim for damages being refused, he did not 
appear and the whole suit was dismissed :' 

Held, that the dismissal of the first prayer was a decree and the Court 
had no power to dismiss the whole suit under section 102 of the Code of Oivil 
Procedure, Kanhaya Lal*.The National Bank of India, Limited, 

Delhi des 449 
o0———— — — — (1882) Seo, 166—Oosta, order for ; See Adjournment, 
Oonditional upon payment of costs ... E t eos 150 
Seo, 208—Decree—Appeal— Amendment. 

A decree, an appeal against which has been dismissed, cannot be amended by the 
Oourt which made it, The application for amendment must be presented to the 
Court of appeal, 

No appeal lies against an order amendinga deoree, but if such order has been 
made without jurisdiction, the High Court can set it aside on revision, 

An appeal may lie from the decree as amended. Kumar Rameswar 

Malia v. Bhaba Sundari Debi one 81 
(1882) Sec. 232—Deoree, assignment of—Execution 
by assignee—Notice to transferor and judgment-debtor; See Execution 





— à 











ĖS 








of decree nee T (| jsi en - 854 
—— (1882) Sec, 244— Procedure in execution of decree— 
Assessment of mesne profits; See Mesne profits, assessment of re 501° 
——— — —-— (1882) Secs. 244, 958— Payment wot certified within time, how 
proved, 


A payment not duly certified under section 268, Oivil Procedure Code, 
cannot be proved under section 244 where no application under the former 
section has been made within the period of limitation prescribed by Article 
173A. To hold otherwise would be to render the Article null and void, 
Kamini Debi v. Aghore Nath Mukerji ii 91 
—— —— —— — — (1882), Secs, 244, 811— Bengal Tenancy Act (VIII of 1885) 
Seo. 174— Appeal, if lies— Maintainability of application— Withdrawal of appli: 
cation under Seo. 311, Cicil Procedure Code. 
It cannot be affirmed asa general proposition of law either that ‘an order under 
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Civil Procedure Code—(Conéd. ) 
section 174 of the Bengal Tenancy Act or under section 310A of the Civil Procedure 
Code is or is not appealable. 

The teat is whether the question raised in the proceedings is one relating to 
execution, satisfaction or discharge of the decree, and if the question is of this 
description, whether it arises between the parties to the suit or their representatives. 
If it so arises, the order is appealable, 

An application under section 174 of the Bengal Tenancy Act is maintainable, 
when the leave of the Court has been applied for to withdraw a previous application 
under section 311 of the Civil Procedure Code, 

‘Applies’ in section 174, means ‘applies and prosecute&!' Sital Rai 

v. Nanda Lal I 202 
—— (1882, Secs, 248, 311—Execution Sale—lIrregularity— 














Notice—Sale void or voidable ; See Execution sale, setting aside of — ... 189 
— - Sec, 248— Notice, objeot of ; Ses Execution sale, setting 
aside of Rig RN ga bs Ss iu 489 
——————— (1882) Seo. 273—‘Deores for momey'— Mortgage-deoree, a 
decree for money. 
An ordinary mortgage-decree is not a deoree for money within section 
273 of the Code of Civil Procedure, Macnaghten r. Surja Prasad s 78 





——— (1882, Seo. 288, suit under—Revenue sale—Attach 
ment of ‘property not mortgaged—Question as to ownership ; See Lis- 
l pendens ee ova "» T ms TI 528 


(1882) Secs. 285, 295-—— Execution of deores simultaneously 
against same property— Rateable distribution—Claim to attached property —“Shall 
determine any claim thereto and any objection to tha attached property thereof,” 
meaning of. 

Conditions precedent to the applicability of section 295 of the Code of Otvil 
Procedure stated. - 

Although a decree may be exeouted in more than one Court, a decree cannot be 
executed simultaneously against the same property in more than one Court. 

Court's power under section 285 of the Oode of Civil Procedure stated. 

An application for-reteable distribution cannot be deemed to be an application 
for determination of any olaim to attached property or of any objection to the attach- 
ment thereof, 

` Bection 285 of the Oode of Civil Procedure is governed by the imme- 

diately preceding section with which it must be read, and the words “ shall 

determine any olaim thereto and any objection to the attachment thereof,” 

mean any claim or objection of the sort which can be summarily enquired 

into and decided in exeoution proceedings as provided in the immediately 

preceding seotion or elsewhere in the Code, as in sections 278 to 281. 











Ramjus Agarwala v. Guru Charan Sen 7 69 
—— — — —, (1882) Seo, 310A. order under—Appeal, when lies— 
Test ; See Civil Procedure Code Seos. 244, 311 us ive 202 








(1882), Seo, 310A—Sale, setting aside of— Notice necessary or 
noL — duction-purghaser entitled to notice, 
A sale in exeoution of a deoree ought not to be set aside under section 

310A of the Civil Procedure Code, 1882, without notioe to the auction-pur- 
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Civil Procedure Code—f Contd.) 
chaser and an opportunity afforded to him Ito contest the "validity of the. 
application. Kripali Singh v. Pairoo Raut — — X 86 
—— (1882) Sec. 811, applicability of—Sale held without 

service of notice under section 248 ; Ses Execution sale, setting aside of 489 








—--—— (1882) Sec, 373—Amendment of plaint after objection 
by striking out parties—Second suit against parties so struck out— 
Leave to sue, if necessary ; See Civil Procedure Code (1908), O 47, R. T... 161 


(1882), Beo, 375— Compromise, unlawjul— Administrator, powers 
of—Leass in excess of the authority of Administrator—Specifio perform- 
ance—Specifio Relief Act (I of 1877), Seo. 21, Cl, (¢)—Trustese—Trust, breach 
of — Decree— Consent deoree, cancellation of, in part. 

Under gectian 375 of the Oode of Civil Procedure (1882), the Court cannot sanction 

a compromise -of the suit by unlawful agreement, e.g., an agreement by an administra- 

tor to grant a permanent lease without leave of the Court which appointed the ad- 

ministrator, under section 90 Sub-section (8) of the Probate and Administration Act, If 
such a consent decree has been made by inadvertence, a sult lies to set aside the decree. 
A Court of equity will not enforce specific performance of an agreement which 
would necessitate a breach of trust, e. g., exeoution of a lease by a trustee or admins- 
trator in excess of his powers. 
A consent decree which is based in part on an unlawful agreement and 

is consequently set aside in part, will not necessarily be maintained asto the 

remainder. The test to be applied ia whether the transaction is divisible, or 

whether the parties intended that the agreement should be enforced, if at 

all, in ita entirety. Sarbesh Chandra Basu v. Khetra Pal Singh .- 346 

— — — —— (1882) Becs. 889, 890—Evidence taken on com- 

mission, on record—Formal tender, if necessary— Mofussil Court— 

Practice ; See Adjournment conditional upon payment of costs e 150 

(1882) Sec. 456-Order appointing guardian ad litem 

— Absence of evidence of affidavit— Presumption of regularity; See 

Minors, representations of.. gsi is "M ae 557 

(1882) Sia 474—Kabuliats aew in favour of 

two partiea— Suit for declaration as to which party has a right to the 


























disputed land ; See Interpleader suit ... iss i 577 
, (1882), Bec. 483, application under—Court to con- . 
sider what ; See Attachment before judgment... P NS 19 








——— Sees, 520, 621, 526, 526—Pricate arbitration — Award — Filing 
in Oowri—Stifling a oriminal  proseowtion— Agreement, invalid —Compoundable 
case— Publio policy, 

Section 526 of the Civil Procedure Code is not exhaustive, and does not affect the 
inherent jurisdiction of the Oourt to decide a fundamental objeotion which goes to the 
root of the matter, e. g., that the agreement on which the award is based, was agent 
public policy and not therefore enforceable in a Court of justice. 

The Court when invited to enforce the award 1s not limited to the ground men- 
tioned in sections 520 and 521 of the Civil Procedure Code. 

The same transaction may give rige to a civil as also to 2 criminal liability and 
a reference to arbitration for the settlement of the civil dispute alone would be valid 
but not if the object of the reference was to stifle a criminal prosecution also, 


* — 
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Civil Procedure Codg—(OCona.) 

But in order*to make the award invalid, it 1s essential for the defendant 
to prove that the criminal prosecution stifled was for a non-compoundable 
offence, that is for an offence of a character the compromise of which is 
regarded by the Criminal Code as forbidden by law or as against public 


policy. Rai Charan Purkait v. Amrita Lal Gain see T 131 
i ——— — —- —, (1882) Sec 526—Court, if limited to grounds referred 

to in Secs. 520, 521, in enforcing award ; See Civil Procedure Code (1882) 

Secs. 620, 621, 525, 520 <. s sio 181 


, (1882) Seo. 528, 1 not EA E Ka jurisdic- 
tion to decide fundamental objection going to the root of the matter 
—Agreement on which the award is based is against publio policy— 
Stifling prosecution of non-compoundable offences, object; See Civil 











Procedure Code (1882) Secs. 520, 521, 626, 020  ... is T 131 
———.-— (1882) Bec. 578—Remand order, no appeal from— 
Appeal from final decision ; Se^ Appeal after remand, maintainability ... 577 





—— (1882) Seo. 628—New matter or evidence to be in 

existence at the time of decree—“ For any other sufficient cause,” 

meaning and scope of ; See Review of judgment .. m 26 

—— (1908), Sec. 24— Transfer " sit — High Oourt— Subordinate 
Ootsrt-—Concurrent jurisdiction, 

Under section 24 of the Civil Procedure Code, 1908, the High Court and the 
District Court have concurrent jurisdiction to direct the transfer of a suit. The High 
Court can direct a transfer even after the application for the same purpose has been 
refused by the District Court, 

The Court of a Munsiff is subordinate to the High Court within the 


ees eee € 








meaning of section 24. Hari Nath Biswas v. Debendra Nath Biswas 213 
= ——— —— (1908), Bec, 152—Amendment by first Oourt after 
dismissal of appeal by High Court, if valid ; See Decree, amendment Of... 159 
—— — — — —-—- (1908), Sec. 152—No change of law ; See Decree, 
amendment of ... s a se i - 159 








(1908), Sec. 152 O. 45 R. 18—High Court, if can 

amend after grant of leave to appeal to Privy Council; See Decree, amend- 

ment of i $ " 155 

(1908), O. 1, R. 3—Pwrohaser— Mortgagse— Conditional sale— 
Party, addition of — High Court, recisional power of. 

A, a tenant under X executed a conveyance of his holding in favour of B. X 
sued to eject B onthe ground that the holding was non-transferable, A applied to be 
made a party to the suit, on the allegation that the conveyance was in reality a mort- 
gage by conditional sale, and that he himself was still in possession, The Court 
refused the application. 

Heid, that to prevent multiplicity of litigation, A should have been made a party 
defendant, 

Held further, tbat as the application of A bad been improperly refused, 
it was competent to the High Court to interfere. Dwarka Nath Sen v. 

S Kisori Lal Gosain — 428 

et (1908), O. 1, R. 10, olause (8j— Laxd Acquisition Act 

(I of 1894) Seo, 58—Party, addition of—Revenne-sale, purchaser of — High 
Quart, revisional power of, 
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Civil Procedure Code—( Contd.) 

During the pendency of proceedings before a Land Acquisition Collector, the 
property acquired was sold for arrears of revenue. The sale was confirmed after the 
Collector had made his award. At the instance of the defaulting proprietor, the 
Collector made a reference to the Civil Court, upon a question of apportionment of the 
compensation. The purchaser applied to the civil Court to be made & party to the 
proceedings, but his application was refused. l 

Heid : that the purchaser at the revenue sale was entitled to be made a m— to 
the proceedings, but he could urge only such objections as might have been taken by 
the defaulting proprietor, -His speoial rights, if any, asa revenue-sale purchaser must 
be asserted in a separate suit. 

Heid also: that when the Court below has improperly refused to join a 
person as a party to the proceedings, it is competent to the High Oourt to 








interfere. Promotha Nath Mitra r. Rakhal Das Addy ... e. 420 
(1908), 0. 8, R. 6—Right to sue joint and not 

several—Sum. ascertained ; See Set off T" ass 406 
— — — — —.-— (1908), O. 20, R. 11—Defendant hard pressed — 

Disoretion ; See Decree payable in instalment... d s 481 





(1908), O. 21, R. 100— Ciril Procedure Code (Act XIV of 

1882), Seo. 278-—Claim to attached property, dismissal of —Regular suit, dismissal 

of— Hindu Law-—Mitakshara joint family—Father, decree againsi— Execution 
sale, 

When in execution of a money deoree against the father of a joint Mitakshara 
family, property has been sold after a claim by the son has been disallowed and a 
regular suit by the son has also been dismissed for non-prosecution, an application 
by the son against the auotion-purchaser under O. 21, B. 100, Civil Procedure gode, 
objeoting to delivery of possession of the entire property, cannot be entertained, 

Quere: Whether any member of a joint Mitakshara family can predi- 
cate that he is in possession on his own account of a specific share of the family 
property and maintain an application under O, 2]. R. 100 in respect of such 





alleged share. Sankar Nath Pandito Madan Mohan Das e 61 
— (1908) O. 23 R. I—Leave to withdraw, when gran- 
ted ; Ses Suit, withdrawal of - - tee Suz 45 


oo (1908), 0. 23, R. 1—Swit, withdrawal of — Withdrawal, permis- 
sible under what ciroumstances. 

In O, 23, R. J, of the Civil Procedure Code, clause (b) of sub-rule 2 
must be read with clause (a) and subject to the limitations clause (a) sug- 
gests. A Court of Appeal therefore is not competent to permit a suit to be 
withdrawn when such suit haa failed in the Original Court for want of evi- 
dence. Mabula Sardar c. Rani Hemangini Debi iv nis 512 
— T7 (19084, O. 47, B. 7—Review, order granting— Appeal, scope of— 

Civil Procedwre Code (Act XIV of 1889), Sec. 373. 

When an appeal has been preferred under O. 47, R. 7, O!vil Procedure Code, 
against an order granting an application for review of judgment, if it is established 
that the application is barred by limitation or was presented to a Judge who had no 
jurisdiction to deal with it, the Court of appeal is bound to reverse the order.- The 
powers ofthe appellate Court in such an appeal are strictly limited to the grounds 
upon whích alone an &ppeal is competent, 
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Civil Procedure Code—(Oontd. ) 

When a plaint is amended by the omission of certain patties and prayer 
clauses in response to an objection that the suit as framed is bad for mis- 
joinder of parties and canses of action, leave under section 378, Civil Pro- 
cedure Code entitling the plaintiff to institute fresh suit against the omitted 
parties need not be expressly reserved. A second suit brought without such 
leave is not open to objection under seotion 373 of the Civil Procedure 
Code, Manindra Chandra Roy Chowdhury v. Balaram Das ave 
Claim for payment of prior debts—Payment of prior mortgage—Suit on 

subsequent mortgage—Civil Procedure Code (1882) Seo. 48; See Registra- 

tion Act, Sec, 17 is Va iss 
Co-habitation, prolonged— Prostitute nubr Laginaey Presumption 
of marriage ; See Mahomedan Law  .. € o 
Collateral agreement Mortgage bond— Means for satisfaction of mort- 

gage debt—Variation of term ; Sse Evidence Act, Bec, 92 ie 
Collector's order referring the parties to civil Oourt—Certiflcate reduces 
in appellate Court—Suit, maintainability ; See Pensions Act. Seo, 6 a. 


[e oon m 





power to partition when exists— Estates Partition Act, Sec. 7, 
scope of—Previous partition ; See Partition ‘a Kh ie 
Commission—Evidence on record—Formal tender, if necessary—Mofnasil 
Court—Practice—Oivil Procedure Code (1882) Secs. 389, 890 ; See 


Adjournment conditional upon payment of oosts Tm sae 
Co-Mortgagor, satisfaction by—Oharge—lInterest on redemption money; 
See Subrogation, extent of right of — ... ove gin ia 


Compensation, principle of—Land taken for public purposes—Market 
value—Luorative and advantageous way—Future utility ; Bee Land 
acquisition vee wal gas ose - 

Compensation money withdrawal br alienee from Hindu widow— 
Alienation without legal necessity—Court’s inherent power to compel 
transferee to bring money and direct investment ; See Hindu widow 

Competent Court—Order by survey authority under Sec. 41 of the 
Bengal Survey Act—Attaohment under Sec. 146, Criminal Procedure 
Code, after passing of order, if to subsist; See Criminal Procedure 
Code, Ohap. XII T ee m ss vis 

Compromise— Adjustment by unlawful agreement—Agreement by adminis- 
trator to grant permanent lease without leave of Oourt—8Suit, to set 
aside, maintainability ; See Civil Procedure Oode (1882) Sec. 376 ave 

Concealment, place of—Accused’s statement, admissibility—-Independent 
discovery by police ; See Evidence Aot, Bec, 27 - ai 


Concurrent jurisdiction— Transfer of suit—High Court and Subordinate 
Court—MunsifPs Court Subordinate to High Court ; See Civil Prooedure 
Code (1908) Sec. 24 — e ae T - 

Conditional order, under Seo. 183 of the Criminal Procedure Code, 
vague and indefinite—Final order under Beo. 137 of the Oriminal 
Procedure Oode set aside by High Court; See Oriminal Procedure Oode, 
Secs. 183, 187, 140 à 2 ses kê 

Confession—Information—Evidence Act, Seo, 25-—Improper daisson 
against others ; See Trial by jury due ies Pa aus 
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e 
Confession—(Contd.) < 
, retracted—Oorroboration—Indian Penal Code ( Act X LV of 1860), sections 
114, 302, conviction under—Charge under section 302, Indian Penal Code. 
Where a confession was taken by a Magistrate in jail with a Police officer 
in the next room and was subsequently retracted : 
Held, such a confession could not bo acted upon unless supported by very good 
corroboration. 
Quere : Whether. a person charged under section 802 as & principal can 
be convicted under sections 302—114 as an abettor. Sheikh Sohali r. 





The King-Emperor en 218 
Confirmation of sale, application for—Btep in aid of execution— Decree- 
holder auotion-purchaser ; See Execution of decree és en 866 
Consent deoree— Cancellation of in part—Transaction, when divisible—Test ; 
See Civil Procedure Code (1882) Sec. 876 das s ' B46 


———— of Oadi—Mortgage of Wuaf property, if valid—Subsequent ap- 
proval, if effective—Subordinate Judge, if can discharge the function of 


Oadi ; See Mahomedan law—Wuaf property am dsa se 317 
Construction of deed for provision for maintenance ; See Oudh Talukdar... 116 
of Sanad—Grant of soil of the village ; Ses Pensions Act, Sec. 6 281 














of Btatutes— Bengal Olvil Courts Act, Sec. 19 — Proceedings 
under section 331, Civil Procedure Oode, nature of— Valuatlon— Juris- 








diction ; Ses Civil Procedure Code, Secs, 15, 831 on n 478 

of will—Court's duty—Person claiming under instrument, if 
bound by the terms ; See Will, construction of bas 5a 461 

Contract—Incorporation of customary right by implieation ; See Land- 
lord and tenant is us svi dx vs 209 

, Bubsisting—Dissolution of partnership, effeot  ofÍ— Surviving 
partners, duty of ; See Partnership, dissolution of - sia 658 

— - —, written, to pay rent—Non-registration of landlord's name— 
Suit for rent ; See Land Registration Act, Seos, 78, 81 ssi 477 


Contract Act, Secs. 59, 60, applicablity— Debt under Public Demands 
Recovery Act—Appropriation of part by Collector for discharge of pre- 
vious debt ; See Certificate sale, setting aside of See a 266 


(LX of .1872), Section 238—Contract by agent—Principal, disclosed 
- and wndiselosed — Liability of principal—Agent, contract by 

The rules régarding the liability of an agent and of the principal in cases of 
contract by the agent are succinctly summarised in section 238 of the Contract Act, 

Where an agent borrowed a certain sum of money from a banker on & hand-note 
and simultaneously gave him a letter shewing that the money wns borrowed for the 
benefit of his prinoipals : 

Held, the creditor could hold the principals as well as the agent liable for 








the debt. Kumar Satya Priya Ghoshal v. Gobinda Mohan Roy ... 286 
Conviction on bypothitical state of facts not suggested by prosecution, 
how far sustainable ; See Indian Penal Code, Seos, 147, 804 149 um 270 


Co-owners—V/vint tenants— Ouster— Ejectment— Possession, Joint — Insunotion— Demo- 
lition of bwildings—— Justice, equity and good conscience. | 
It cannot be laid down as an inflexible rule of law that the sole occupation of a part . 
of the joint estate by one co-owner inevitably implies an ouster. of the. other. co-owner, 


= 
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Co-owners—( Conid.) 

It cannot also be laid down asa universal proposition of law, that the erection of a 
substantial building by one co-owner upon a portion of the joint property without the 
assent of the other co-owner is conclusive evidence of ouster, What constitutes ouster 
in a particular case must depend upon its special faots. 

Whether a co-owner seeks a decree for ejectment and joint possession against his 
co-sharers on the ground of ouster or asks for an injunction, perpetual or mandatory, 
to prevent the ohange of condition of the joint property or to reatore it to ite original 
condition, the Court is bound to decide the question on equitable grounds, The arti- 
ficial distinction between a common law action of ejectment and an equity suit for an 
injunction recognised in England should not be introduced in this country, where 
the Courts are bound, in all matters for which no specific rule may exist, to act accord- 
ing to justice equity and good conscience. 

The authorities on the subject of the rights of joint-owners reviewed. 

Dwijendra Narain Roy » Purnendu Narain Roy "T 189 
Corroboration— Magistrate taking confession— Police officer in next room ; | 

See Confession, retracted -~ s gah se is 273 
Co-sharer landlord —Begistered as sole landlord and declared so by com- 

petent Court at the time—Such co-sharer landlord getting decree for 

entire rent—Sale under suoh decree, effect of ; Ses Bengal Tenancy Act, 

Ohap. XIV, sale under... sie is i ma 141 
— —— —— of mortgagor dispossessing usufructuary mortgagee—Co- 
sharer obtainining hypothecated property on partition—Suit by usufruc- 
tuary mortgagee for money —Mortgagor ready and willing to put mort- 
gagee in possession of land allotted to him on partition— Without distur- 
bance by mortgagor or any other person— Estates Partition Act Sec. 09 ; 

Ses Transfer of Property Act, sec. 68 (c) ine abe i 136 
, purcbase of non-transferable holding in his own exe- 

oution, cannot raise question of transferability ; See Transferability, ques- 

tion as to ET m - - T cs 20 
Costs—Application for realisation from some of the judgment-debtors— 

Joint deoree—Step in aid of exeoution ; See Limitation Act (1877) Sch. 

IT, Art, 179 (4) ee e yis 2 gi 83 
— —— Land Acquisition Oase— Dismissal of claim— Withdrawal of olaim— High Court's 

General Rules and Ciroular orders (Civil) Okap. VI Rules 36 b), 87 (b). 

Full costs can be allowed in a Land Acquisition case only if the suit has been 
dismissed on the merits. Where the olaim is withdrawn, not more than half the full 
fees oan be awarded. Nanhilal Agrari Secretary of State for India 217 
Non-payment of— Dismissal of suit—Opportunity to carry out Court’s 

















order ; Sss Adjournment conditional upon payment of costs as 150 

of defending shebait's title—Shebait’s right of re-Imbursement ; See 
Debattar estate, liability of sis ec bee - 220 

of unsuccessful litigation—Father’s debt—Bon'a liability—Danda— 
!Yyayacharika? ; See Hindu Law—Mitakshara pê eee 599 

— — — order for—Oivil Procedure Code (1882) Sec. 156 ; See Adjournment 
conditional upon payment of costs ... T" eos eoo 150 





Parties when liable— Difficulties created by testator. 
Where difficulty has been created and litigation has been in a manner 
rendered necessary by the act of the testator, for instance, by reason of the . 


ae 
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Cogts—( Contd. ) 
ambiguity or Inconsistenoy in the provisions of his will, the Court orders 
costs of all parties to come out of the estate. Aghore Nath Mukerjee v. 

Srimati Kamini Debi  .. 461 
, Separate sets of, recorded in favour of defendants— Decree reversed 
on appeal by defendants jointly—Defendants entitled to costs recorded 





in decree of first Court ; See Execution of decree E m 207 
———— when to come out of estate— Difficulties created by — See 

costa Và T T i awe aes 461 
Court—Inherent power—Reconstruction of lost a Ses Lost record ... 248 


, Judicial proceedings—OCriminal Procedure Code, Sec, 476—False 
complaint to District Hegistrar—Offence committed before him or 
brought to his notice—Sanction to prosecute ; Ses Criminal Procedure 











Code, Secs. 195, 476 si is is ii Ill 
— ——, jurisdiction of, to admit evidence alte decree ; Sea Review of side: 
ment T T ove 26 
when can over-ride the plain language of Statute—-Statute, construc- 
tion of; See Bengal Municipal Act, Sec. 85 T 524 
Court's duty in selecting a person for the office of trustee ; Sis Mahomedan 
Law ae fus T 304 
— inherent power to amend A A A E ve effeot of 
amendment ; See Mukhtearnama, amendment of sive 285 
—————power under Sec. 285 of the Oode of Civil Procedure ; See divil 
Procedure Code (1882) Secs. 285, 295 = ad PES 69 
Court's duty—Pardanashin lady— Execution of deed ; See Mortgage suit... 568 
—-———————— Person olaiming under instrument; Beg will, construc- 
tion of is ius eee i in i 461 
Bent suit—Admission to be taken as whole—Land— 
Quantity ; See Second appeal i i 882 
—— Witness attendance of, enforcing ; Sec Process fa Tae 29 





Court-fees—Application for execution — Rextitution— Civil Procedure Code (Act XIV 
of 1882), Sec. 583—Court-fees Act (VII af 1870), Soh. II, Art. 11— Mesne profits— 
Limitation—Data of acorwal—QOawte of action—Limitation Act (XV of 1877), 
Soh. If, Art. 109, 


An application for mesne profits made not by the plaintiffs but by the defendants 
against whom the suit had been dismissed by way of restitution under section 583, 
Civil Procedure Code, is one under section 244(c) of the Code. Such application 
would be chargeable with Court-fees under Art. 11, Sch. II of the Act and not 
ad valorem. 

The eause of action for mesne profits arises on the day the rightful 
owner is restored to possession. Gangadhar Marwari «. Lachmun 

Singh bs 541 
Suit for amendment of record of rights and nent ot 

fair rent — Valuation—Suit for deolaration with consequential relief ; 

See Oourt-fees Act, Sec. 7 (4) (0) ts 158 
Court-fees Act (2870) Sec. 7 (4) (0)}—Reovrd of rights and taiga of fair rert— 

Suit for amendment— Court-fec— Valuation of suit— Court-fees on deolatory sxit— 

Ad valorem fees. 
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Court-fees Aot—( Contd.) 
The Court-fees payable on a plaint for amendment of a record-of-righta 
and for settlement of fair rents, must be determined under section 7 (4), 
(o) of the Court-fees Act, by the amount at which the reHefs sought are 
Valued and not at the sum of ten rupees required for a declaratory decree, 
Sreenath Chandra Pramanic v. The Secretary of State for 


India in Council - T 158 
— ———, Boh. IT, Art, 11—Ad valorem Court-fee—Mesne profits— 
Application by defendant—Restitution ; See Court-fees fus v" B41 


Court's discretion how to be exercised—Fnll sister and paternal uncle, 
preference between—Quardian of person and property—Mahomedan 
mother marrying stranger after father’s death not to be appointed ; Ste 
Guardianship s M IL m 632 
Court’s inherent power to iip transferee to bring money and direct 
investment—Oompensation money withdrawn by alienee from Hindu 
widow—Alienation withont legal necesalty ; See Hindu widow 58 583 
—_— power to regulate procedure ; See Partition suit ies 589 
Court of Wards, position of—Government, possession of —Effect of release 
by Government—Accretion to parent estate—Appearance of chur as 
island ohur— Mainland, unity with, subsequent—Settlement of tenanta 
—Adverse possession—No allegation of possession and dispossession— 





Limitation Act (1877) Sch, II Arts, 120, 142, 144 ; See Chur land ivo 878 
Court’s power to reduce high rate of interest ; Bee Mahomedan Law, 
Wuqf property 5 e ji T is 317 


Court to decide on equitable grounds—Co-owner sete a deoree for seat: 
ment and joint possession against his co-sharere—QOo-owner seeking for 
injunotion ; See Co-owners ves 189 
Covenant, performance of, third party if can claim—Waiver of benefit by the 
contracting party—Rate of rent leviable from raiyats—K has mehal lands 
— Enhanced rate agreed upon by ralyntg if recoverable ; See Settlement 
jumabandi | ... T ed ds 864 
Criminal Court—Order under Sec. 8 “of Disorderly Houses Act—High 
Court's revisional power ; See Eastern Bengal and Assam Disorderly 


Houses Act, Secs 2, 3, 5, 6 i sê 297 
Criminal Procedure Code, Sec. 138, nature of ee under; Sea oos: 
nal Procedure Code, Seca. 138, 187, 140 cus 114 


, Beca, 183, 187, 140, — Penal Code, “Seo. 188— Conditional 
order, "es and indefinite— Final order, scope of 
An order under Section 183 of the Oriminal Procedure Code must be such that 
persons against whom it ig directed can learn from its terms what itis that they are 
to do for the purpose of complying with it. 
Where & conditional order made under seotion 188 of the Criminal Pro- 
cedure Code was itself too vague and indeflnite, the High Court set aside 
the final order passed under section 187 of the Criminal Prooedure Oode and 
declined to send back the case for retrial on the ground that under the latter 
section the Magistrate could only decide on the reasonableness or propriety 
of the conditional order and was not competent to go behind it. Kali 
Mohan Kar r. Nakari Chandra Das s 114 
, Beo, 197 —Finel order, scope of ; Seo Criminal 
Procedure Code, Secs, 183, 187, 140 ... X i ] 114 


* 
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“Criminal Procedure Code, Chap. X1I—Competent Oourt—Survey authorities — 
Bengal Survey Aot (V of 1876 B. C.), Seo. 41. 
An order by the Survey authorities uuder section 41 of the Bengal 
Survey Act has the force of a civil Court decree and is therefore tantamount 
to an order passed by a competent Court aa provided for in Ohap. XII of the 
. Oode of Criminal Procedure. On such an order being passed with respect to 
any lands attached under section 146, Criminal Procedure Code, they should 
be released from attachment. C,T. Ambler v. Shah Somi Ahmed ies 417 
—— section 145—Jurisdiction of Magistrate in oase of 
dispute as to joint possession. 
A dispute not relating to possession of a share in the fishery but toa 
share in its profits may be dealt with under section 116 by force of sub- 
section (2). But where the dispute is with regard to possession of a share in 
the fishery, and the two parties are found to have joint righta in the game, 
neither of them can be considered as olalming exolusive possession and there- 
fore geotion 145, Criminal Procedure Code, is inapplicable. Bhabanath 











Chakravarti*. Peary Sarma... 412 
Seo, 145— Person. interested in property—Inter cerning — 
No dispute— Clause 5. 


Where proceedings have been drawn up under section 146, Criminal Pro- 
cedure Code, with respect to a certain plot of land, a person who is the tenant 
of a part of the property in dispute ought to be allowed an opportunity to 
show under paragraph 5 that there .is no dispute. In the matter of the 

petition of Haran Mandal ie - 414 
—— --Seo. 148. attachment under, if to subsist after 
"passing of order by survey authority— Bengal Survey Act, seotion 41, 

order under—Competent Cóurt ; See Oriminal Procedure Code, Ohap. XIT, 

Bec. 140 - sed Ge si ais sa 417 
-——— , See. 180 (1) (c)— Cognizance of offence by Magistrate— 
Information—Information in another capacity—Oompetence to issue process— 

Order of attachment, 

The Magistrate, who was also manager of the Encumbered Estates, received 
certain information in the latter capacity and on it instituted proceedings against 
the petitioner under section 426, Indian Penal Code, and ordered the attachment of 
certain timber. 

Held (Per curiam):—The order of attachment was without jurisdiction. 

Per Stephen J.—He had no authority to act as Magistrate upon information 
received as manager. 

Per Oarnduff J. —In so far as the above case Jays down that a Magistrate 
ig not competent to act under section 190 (1) (c) on any information which 
has been transmitted to him in another publio capacity, it goes too far. 

Under the Jaw, the Magistrate cannot himself try or commit for trial in any 
such case, but he may none the less, take cognizance and issue process. Lakhi 
Narain Ghosh v. The King Emperor si 415 

-—— —__—_ Secs. 195, £76—Sarction to proseoute— Complaint. toa 

District Registrar— Enquiry. held departmentally—Judicial proceeding—Penal 

Code (Act XLV of 1860), Seos. 182, 211. 

Where a person made a complaint to a District Registrar aguinst the conduct of a 
subordinate officer, a Sub-Hegistrar, alleging that the latter had misappropriated a 
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Criminal Procedure Code —(Coxtd. ) 
aum of money paid to him on accouat of fees for a commission, and the District 


Hegistrar after holding & departmental enquiry was satisfied as to the falsity of the 
oomplaint and made a report to himself as District Megistrate, and in this latter 
capacity passed the following order : 

“ Read report of District Registrar. Proseoution of E. B. under sections 211 and 
182 of the Indian Penal Code, sanctioned, Summon E, B. Sections 182 and 211, 
Indian Penal Code.” 

Held, it was not olear from the record whether the District Magistrate purported 
to act under section 195 or seotion 476 of the Oriminal Proosdure Code. 

If he purported to aot under section 195 then the sanotlon would be without juris- 
dioton as to seotion 182, Indian Penal Code, inasmuch as he was not the publie officer 
concerned or the publio offloer to whom he was subordinate ; and so fat as the sanction 
related to section 211, Indian Penal Code, it was equally without jurisdiction ag there 
was no offence committed in or in relation to any proceeding in Court. 

Nor could the District Magistrate take action under section 476, 

Oriminal Procedure Code, as the alleged offence or offences cannot be said 
to have been committed before him or brought under his notice as & Court 








in the course of a judicial proceeding. Eiahi Bux v. King Emperor 111 
: —————— —— , Becs. 239, 234, 236, 239, 537—Oharge under 
Sec. 895, Indian Penal Code—E videnoe disclosing charges under Secs. 411, 

182 


412, Indian Penal Code ; See Charges, misjoinder of - ie 
— eo, 266—Recalling prosevution witnesses for oross- 
ezamination — Drawing of chargé. 

The accused are entitled to have their prayer for recalling the prosecu- 
tion witnesses for cross-examingtion granted, where suoh prayer is made 
before the close of the oase, even though at the time the charge was framed 
they had not replied to the Magistrate’s question whether they would call 
any of the witnessess. Indar Rai vt. The Emperor - wai 
, section o58— Penal Code (Act XLV of 1860) sec- 

tions 104, 504 —Aoquittal, order of— Interference by High Court at the instnace af 

a private prosecution — Aoquittal on an erroneous view of the law-—Usuing abusire 

language— Right of pricate defence. 

Case where the High Court interfered in revision, on the application of a private 
rosecutor, with an order of acquittal passed on an erroneous view of the law. 

Seotion 104 of the Indian Penal Code can bave no application by way of 
ce toa oharge under section 504 of the Indian Penal Code, Rakhal 

Das Roy ~. Kailash Banu vee 118 

— —— —— ma, Sees. 807, £2i—Jadgment of the Appellate 


Court (other than High Oourt), what to contain; See Penal Code. 


Seos. 143, 379 * i Sis in m 410 


, Beca. 428, 487, A39—Revision-— Order of 


Presidency Magistrate ; See Discharge, order of en Py 50 
Secs, 435, 439— High Oourt’s revisional 


power—Order undef Seo. 3 of Disorderly Houses Aot; See Eastern 
Bengal and Assam Disorderly Houses Act, Becs. 2, 3, 5, 6. ee 297 
___—, Bec. 476—False complaint to District Regis- 


trar—Court—Judicial Proceeding—Offence committed before him 
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Criminal Procedure Code—( Cond.) ° 

or brought to his notioe—Sanction to prosecute; SesCriminal Procedure 

Code, Secs. 195, 476 a 7 * aii ais 111 
Criminal trial—Zocal inquiry— View of the place of ocourrence—Power of 

Magistrate. 

Held, (Per Woodroffe and Chatterjee J.J, Stephen J. dissenting)—A Magistrate 
eannot hold a local inquiry for the purpose of testing the credibility of the witnesses 
examined on either side, and for coming to a decision on the facts on the évidence of 
his own senses, 

Per Stephen J. Contra :—Thonugh there is no express provision in the Oode, 
authorising him so to do, a Magistrate has undoubted jurisdiction to make a local 
inspection and to act on the opinion formed by him from what he saw. 

Per Quriam :—A Magistrate may hold a local inspection in order to 
enable him to understand the evidence that is laid before him Babban 











Sheikh v. The Emperor - 385 
Cross-examination of party—Advooate forcing his opponent to produce 
his own client; See Advocacy iA - "e w 172 
Recalling prosecution witnesses—Not citing wit- 
nesses when charge drawn up; See Oriminal Procedure Code Sec. 256 ... 418 
— — ___.__— right of litigant as to—Testimony to be used against 
him ; See Probate proceedings os sit m . 124 


Custom, growth of—Üustom originated during putni, whether binding on 
zemindari after extinction of putni—Zemindar purchaser under Putni 
Regulation—Trees, right to out and appropriate; See Landlord and 











tenant M is Ses x T za 209 
——— —- — Jains, married, if can be adopted ; Ses Hindu Law, adoption... 454 
of negotiability—No covenant for repay ment— Hand-note ; See 
Negotiable Instruments Act, Seo. 4 T s Se 236 
——- originated during putni, if binding on zemindar after extinction 
of putni—Trees, right to cut and appropriate ; See Landlord and tenant 209 
Customary right—Origin—Oommon consent—Incorporation into contract 
by implication ; See Lendlord and tenant sis es - 209 
to cut and appropriate trees —[ncumbrance—Olaim by 
hereditary and resident cultivator— Bonafide engagement; Ses Landlord 
and tenant iss we T T I 209 
' Danda,’—Oosts of unsuccessful litigation—Father's debt—Son’s liability ; 
See Hindu Law—Mitakshara ake m i5 à 599 
Death, precise time of—Presumption—Evidence Act, Seo. 107 ; See Partition 
guit «s aaa T Ss en m 680 
Presumption, when arises ; See Evidenoe Act, Sec. 108 ... ii 138 





Debottar estate, liability of—Shebait's right of re-mbursement Trust, property, 
preservation of—Oost of defending shebait's title—Performance of obligation 
imposed by trust deed — Trustees. right of indemnity—Shebait’s expenditure in 
excess of actual income, where justified —Limitation, time of running of—Amená- 
ment— Limitation Act (XV of 1877). Sec. 22. . 

The exeoutors of a deceased shebatt of a debottar estate, brought a sult to recover 

a sum of money alleged to be due to the deceased in his capacity as shebait either 

from the debottar estate or from the principal defendant, the appellant, personally. The 
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Debottar estate—-&Conid.) 

instrument by which the endowment was made was a will which provided for the 
order of succession to the office of shebait among the testator's own descendants, and 
all the surviving descendants of that testator were made defendants of whom the 
appellant, who had been appointed Receiver of the debottar estate, was sued both in 
his capacity of Receiver and in his personal capacity. Under an order of the High 
Court remanding the suit, the prayer of the plaint was amended six years after the 
date of the death of the shebait so as to raise directly the question as to the right 
to the office of shedait, and the representation of the debottar estate : 


Held, that the amendment directed by the High Oourt did not alter the character 
of the suit and no new defendant was brought on the record ; that the period of 
limitation was the period of six years from the date of the shebait's death; and the 
suit could not be said to be instituted on the date of amendment. 

Held, also, that the estate of a deceased shebatt was entitled to be reimbursed (i) 
all sums properly expended by him in the preservation of the trust estate, as, for 
instance, all moneys paid in respect of Government revenue and the like ; (ii) all 
moneys properly expended by him in defending his position as shebatt which was 
challenged unsuccessfully, and (iii) all moneys properly expended in performing the 
obligations imposed upon him by the instrument creating the trust or endowment. 

Held, further, that the right of indemnity was incident to the position of a trustee, 
and that the liability in respect of that indemnity was the first charge on the trust 
estate. 

Where in the instrument creating the trust there was no foundation for the con- 
tention that the shebait for the time being was not j ustified in spending more than he 
actually received as income from the trust estate and that he ought to have managed 
the trust go economically, that at his death, whenever it might happen, there should be 
no outatanding claim against the trust estate, and it was not unreasonable to expect 
that, on the cessation of certain wrongful acts, to which alone the diminution of 
income from the trust estate was due, or on the interposition of the Oourt which 
the shebait Invoked, the income from the trust estate would be sufficient to defray the 
expenditure incurred in the meantime in maintaining the religious observances 
prescribed by the founder of the trust : 

Held, that the shebait was justified in spending more than he actually 
received, and that his executors were entitled to be re-imbursed from the 
trust estate. Raja Peary Mohan Mukerji *. Narendra N ath 

l Mukerji - 220 
Debtors Property; if transferred— Punjab Laws Act, Beo. 24— Administra- 
tion—-Vesting order—High Court's power of adjudication ; Ses Indian 

Insolvency Aot, High Oourt's Jurisdiction under i e 443 
Debt of the father, not immoral— Decree against son— Decree for assets 

under section 90 of the Transfer of Property Act—Property obtained by 

survivorship—Asseta ; See Mitakshara family—Son’s liability E 362 
— ——— under Publio Demands Recovery Aot—Contraot Act, Secs. 59, 60— 

Appropriation of part by Collector for discharge of previous debt; 

See Certificate sale, setting aside of ... v T a 266 


Decennial periods— Partial coincidence—Rise in prices of staple food 
orops— Enhancement of rent; See Bengal Tenancy Aot, Secs. 
T 80 (5), 82 (ez) oan ese wee ee use 880 


` 
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Decision based eolely on local enquiry, if proper— Local enquirf by Magis- 
trate for the purpose of testing the credibility of witnesses examined í 





See Oriminal trial m E «ni e "^ 335 
erroneous in law, when operates as Tesjudicata ; See Resjudicata ... 461 
Decirions, old and unchallenged, over-ruling of ; See Stare decisis T 109 
Declaration, suit for, maintainability— Probate Court— Deolaration of 
reversionery interest ; See Resjudicata E 623 


Declaratory suit—Coneequential relief— Suit for amendment of record of 
rights and settlement of fair rent— Valuation—A mount at which relief 
valued— Court-fee ; See Oourt-feeg Act, Sec. 7 (4) (c) ; E 158 


Decree, amendment of, by first Court, after being affirmed on appeal and after dis- 
missal of second appeal under Seo. 551 C. P. O.—Qiril Procedure Oode(Aot V 
of 1908), Sec. 152. 
A Oourt of first instance has no jurisdiction to amend a deoree on the 

ground that it does not acoord with the judgment when such decree has been 

affirmed on appeal by the Subordinate Judge and an appeal against the 


High Court, Seotion 162 of the Oode of 1908 has not in this respect 
altered the law. Abbas Khan v. Nibarani Dassi ` T b 159 


» amendment of — High Üowrt, power of—Dirision Zench— Same Judges— 
Leare to appeal to His Alajesty in Council — Amendment after grant of leate— 
Deoree of lower Cowrl— Confirmation in appeal—Ciril Procedure Code (Act V 
af 1908), Sec. 152, Order XLV, Rule13, 

An application for amendment of a decree need not be made to a Court com- 
posed of the same Judges who heard the appeal. The settled practice of the 
High Court is io allow applications of this character to be made to the Division 
Bench ín charge of the group to which belongs the gage. 

Order 45, R. 18 of the Civil Procedure Code, does not restriot the operation of 
section 152. The High Court may amend a decree even after leave hag been granted 
to appeal to His Majesty in Council, more so where the transcript record has not been 
sent to England, 

It issettled law that after a deoree has been confirmed, reversed or 
varied in appeal, the decree of the appellate Court is the ultimate and 
only decree in the oase, If an amendment is to be made, the application 
must be to the appellate Court and not to the Court below. Aghora 

Kumar Ganguliv, Mahomed Musa M 166 
, amendment of, after the &ppeal— Decree appealed agalnst— 
Application where to be made; Sese Oivil Procedure Qode (1882) 

Bec. 206 "T € T iss ets er 81 

assignment of Execution by assignee— Notice to transferor 

and judgment-debtor— Oivil Procedure Oode (1883) Sec. 232; Bee 

Exeoution of deoree da s Vis en fos 354 

for assets under seotion 90 of the Transfer cf Property Act—Pro- 

perty obtained by survivorship—Assets—Father’s debt not immoral— 

Decree against son ; See Mitakshara family—Son’s liability s 882 

for rent not in acoordanoe with the admission of tenants— Ben. . 

gal Tenancy Act Bec. 153; See Second appeal +e. MR A 382 
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Deoree—(Contd. ) i e 
if binds party disclaiming all interest in property— Party rais- 
ing question of construction of will ; See Resjudioata kisi = 461 
lost or destroyed— Application for execution of decree—Secondary f 
evidence of contents of decree ; See Lost record l 2 ji» 218 
—————-, reversal of an appeal by defendants jointly—Separate sets of 
costs recorded in favour of defendants—Defendants entitled to costs 
recorded in decree of first Court; See Execution of deoree nx 207 
setting aside— Maintainability of suit — Fraud— Forum. 
A guit lies to set aside a decree on the ground of fraud. Buoh suit may 
be brought in the Oourt within whose jurisdiction the fraud was perpe- 
trated or within whose local jurisdiotion the defendant ordinarily resides or . 
personally works for gain. Abdul Hug Chowdhury v. Abdul Hafez .. 63 
—— ——Suit for two claims—Dismissal of one—Abandonment of the 
second olaim— Dismissal of suit for default ; See Civil Prooedure Oode, 
Bec. 202 és js " 410 


— — ——, suit to set aside, on the ground of non-sercice of summons, maintainability— 
Non-service of summons, defence of, if oan be raised. 

A decree can be set aside either under section 108 of the Oode of Civil Proae- 
dure on the ground of non-service of summons, or on review or by a regular suit on 
the ground of fraud. Non-service of summons alone is not a ground for setting 
aside a decree by suit. 

If the question of non-service of summons cannot be raised by suit, it 
cannot be raised as a defence to a suit. Narsingh Das v. Bibi Rafikan... 250 
— ———— under Bec. 90 of the Transfer of Property Act—Attachment of 

property not mortgaged—Revenue sale—Suit under Sec. 283, Civil 

Procedure Code (1882) pending—Question as to ownership; See 

Lis pendens  ... dh ds 528 
Decree for rent ata poao less ERE A in paee 

of lesser area— Decree in accordence with the admission of tenant; See 





Second appeal... 2 ie ius - A 382 
Decree-holder suction- parar Ari SANGA for confirmation of ji 
Step in aid of execution ; See Execution of decree T 856 


Decree i in accordence with the admission of tenant—Tenant in possession 
of lesser area—Deoree for rent at a proportionately less amount; See 


Second appeal T 382 
Decree of appellate EE E E E doi T to be Hide 
See Decree, amendment of T i^ zi Ms 155 
Decree payable in instalments— Ciril Procedure Code (1908) O. 20, R. 11— 
Disoretion. 


The discretion vested in a Court under O. 20, R. IL to make a decree 
payable ín instalments must be judicially and not arbitrarily exercised. 
The mere fact that the defendant is hard pressed is not by itself a suffi- 
cient reason to justify a deoree for instalments spread over for many 
years. Balgobindram Bhakat v. Chhedilal Saha ER 481 
Deed, execution of—Pardanashin lady— Proof, necessary ; See Mortgage suit 563 
, showing rents payable—Commutation of rent—Immovable property, 
interest in— Registration ; ; See Dowl ab ds us 22 
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Heed—(Contd.) 

—— — —, When compulsorily registrable ; See Dowl ... iad is 22 

Default— Dismissal of suit— Suit for two claims— Dismissal " of qne— 
Decree—Abandonment of the second claim; See Olvil Procedure 


Code, Sec. 102. ` sisa T tee ‘as sais 449 
Defence of non-service of summons—Suit to Set aside decree; See Decree, 

suit to set aside sa. is T" sie 250 
Defendants, adjudication between, in Operates as saa ika See 

Besjudioata iss ees is T 46 


Delivery of possession, objection to, by son, if can be entertained—-Mitak. 

shara joint family— Father, decree against—Claim by son to attached 

property, dismissal of—Regular sult, dismissal of ; Sse Uivil Procedure 

Oode, (1908) O. 21, E. 100 sih - a 61 
Delivery of possession, application for—Step in aid of oroe iia 

tion Act, 1877, Sch. II, Art 179, Ol. (4) ; See Execution proceedings, 

fraudulent T id ng 367 
Deposit ix Quum ss nda Band Gama — Interest, 

The principle that a mortgagee is not bound to accept any sum in part satisfaction 
of his decree, applies only to cases wherc there is no dispute as to what is due. 

Where a mortgagor brought into Oourt the whole su m found due by the Court of 
first instance, and upon an appeal by the mortgngee, the appellate Qourt determined 
a large sum to be due: 

Held, that the sum deposited operated as a payment protanto and interest would 
run after deposit only upon the difference, D igambar Das. Harendra 

Narain Panday - 226 
Diseharge, doctrine of, where applicable—Joint tort-feasors—Release of 

one ; See Mesne profits, assessment of i e tee 508 , 
———, order of, by Presidency Magistrate., setting aside of-—Further enquiry— 

High Court's power of revision—Criminal Procedure Code, Secs. 498, 487, 489— 

Charter Aot, Sec. 15. 

The High Court has full power under the Criminal Procedure Code to set aside an 
order of discharge passed by a Presidenoy Magistrate and to order a further enquiry. 

Interference under seotion 15 of the Oharter Aot is limited to cases 
where there is an error that affects jurisdiotion, either want of jurisdiction 
or a refusal of jurisdiction, or an illegality in the exercise of jurisdiotion, 





Malik Pratap Singh v. Khar Mahomed ... 50 
Discovery by police, independent— A ooused's statement, as to place of oon- 
cealment, admissibility ; See Evidence Act, Seo. 27 am ee 182 
Discretion— Defendant hard presssd—Civil Procedure Code (1908) O, 20, 
R. 11 ; See Decree payable in instalments Zn a en 431 
Dishonest intention—Theft, conviction—Bonafide claim of right ; See 
Penal Code, Secs. 148, 379 us Ds e ecc 410 
Dismissal of claim— Land Acquisition case; See Costa "m a 217 
— — -—— of suit for non-payment of costs—Opportunity to carry out 
Court’s order ; See Adjournment conditional upon payment of costs... 150 


. Dismissal of suit for default—Suit for two claims— Dismissal of one— 
Decree—Abandonment of the second claim; See Qivil Procedure Oode, 
Sec, 102 aue vas eae eye aye ° aq 449 
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Dispossession of usufructuary mortgagee by mortgagor's oo-sharer—Go- 
sharer obtaining» hypotheeated land on partition— Mortgagor ready and 
willing to give mortgagee possession of land allotted to him on parti- 
tion—Without disturbance by mortgagor or any other person— Estates | 
Partition Act, Seo. 99; See Transfer of Property Act, Seo. 68 (o) sis 136 

Dispute as to share in the profits of fishery ; See Oriminal Procedure Code, 


Sec. 145 jas "an 7 - T T 412 
Dissolution of partnership, effect of—Subsisting contract—Surviving 
partners, duty of ; See Partnership, dissolution of ese i 658 


District Repivirar, false complaint to—Departmental enquiry—District 
Registrar making a report to himself as District Magistrate—Public 
officer concerned or the Public officer to whom he is subordinate— 
Indian Pens] Code, Sec. 182 ; Seo Criminal Procedure Code, Seca, 195, 


416 aa. 2*9 es eee est ese 111 
Doctrine of suspension of entire rent— Partial eviction procured by 
landlord— Reclamation lease ; Ses Rent, suit for eee m ons 591 
Dowl—Zease or agreement to Ho rent— Registration Aot (III of 1877), 
Sea, 17, 


In considering whether a dot! is compulsorily registrable or not, the question to 
be decided is whether it embodies a special agreement between the parties, If it does 
it requires registration ; if it does not, registration is not needed, | : 

Where, as in this case, the dowi (a. memorandum showing the rents 
payable by the tenants, bearing their signatures) merely evidences that there 
has been a commutation of rent, that the rent whioh was previously payable 
partly in kind and partly in cash would henceforth be paid in cash, it is not 
an instrument relating to an interest in immovable property and does not 
require registration, Hara Prasad Das v. Ram Narain Chowdhury ... 22 
Due course of law—Spevisio Relief Act, Sec, $— Bengal Tonanoy Act, Seo. 87. 

A landlord who proceeds to: take possession of a holding after service of 
notice under section 87 of the Bengal Tenanoy Act, on the allegation that 
there has been an abandonment by the tenant does so at hisown risk, He 
cannot be said to take possession in due course of law, so as to bara suit by 
the tenant for recovery of possession under section 9 of the Specific Relief 
Act. Suresh Chandra Mookerji v. Srimati Nesa Bibi s 184 

‘Eastern Bengal and Assam Disorderly Houses Act (ZZ of 1907 E, B.) 

Secs. 2, 8, 6, 6— Magistrate ’—Judicial order— High | Court— Power to revise 

— Criminal Procedure Code, Seos, 435, £39. 

The Oourt making an order under section '8 of the Eastern Bengal Dis- 

. orderly Houses Aot is a Oriminal Qourt within the meaning of the Criminal 
"Procedure Code and is theréfore subject to the revisional Jargon of az 
High Court. 
An order under Beotion 8' of the Act is an administrative and not a judicial 

order. A i 
Semble, in proceedings under sections 2 and 8 of the Act oaths 
ought not to’ be administered to the witnesses, In re Rajani - 
A Khemtawalli -. 7 297 

Kjectmót, suit” for, against tenant’s transferee—Tenant- transferring : 
non-transferable holding—Tenant not a party to suite-Tenant. . 
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e 
ji Ejectment ~(Ovned. J 
praying to be made eee eee addition of ; Ses* Civil Pro- 
eeedüre Code (1908) 0.1. B. 3 T. T P m 
| ——, salt  for—Notice not given by  anuotion-purchaser at 
revenue sale—Hncumbrance or under-tenure, when avoided ; See 
Mesne profits, assessment of - i ih ane 
“Ejectment, and joint possession, suit for, by: a co-owner —Contt to 
decide on equitable grounds ; See Oo-owners 


Emblements, law of —Standing Crops, who is entitled to—Tenancy, 
expiry of,—Re-ontry, 

Per Mitra J. (on second appeal) There is no law of emblements 
in this country, On the termination of the tenanoy the right of 
the landlord to re-enter accruing, he is entitled not only to take 
possession of the land but also of the standing crops on it. 

= _ Akhil Chandra Mandal v. Surendra Nath Dutt 


Gana EE EN effect a Sale Law, Seo 54; 
See Lis pendens ave ies - i 

, if ipso fidi avoided—Auction-purchaser at revenue 
' sale suing for avoidance of encumbrance—Notice, if neceesary— 
Option of the purchaser, how exercised ; See Mesne profits, assess- 
ment of es yn "E - ree ‘is 
, When avoided—Hjectment, sult for—Notice not given 
by auction-purchaser at revenue sale ; See Mesne profits, assessments of... 
Endorsement on mortgage—Non-extinction of mortgage—Transfer of 
Property Act, Sec. 74; See Registration Act, Sec. 17 jx im 
‘Engagement, bona jide—Hereditary and resident cultivator, claim 
by—Inoumbrance—Customary right to cut and appropriate trees; 

Sea Landlord and tenant iu s se és 
Enhanced rate agreed upon by raiyats, if recoverable—Waiver of 
benefit—Third party, if can claim performance of covenant—Bate 

of rent leviable from raiyats—Khas Mehal lands; See Settlement 














jumabandi wee Onn I ana * es ese" 


‘Enhancement of rent, limitation for—Adjustment or settlement of 

rent by contract—Bengal Tenancy Aot, Seo. 29; See Stare decisis 
of rent—Rise in prices of staple food crops—Decen- 
“ial periods—Partial coincidence ; Ses Bengal Tenanoy Act, Sec. 80 











. c 7(0), 82 (a) x da T vu es en 
— -———, Improvement—Onus of proof— Bengal TENANG 
a TAoh Seo, 29 (o) +; Bes Landlord and tenant — .. iid 
——— ; Realisation for three years; Soe Bengal 
n! it Tenancy Act, Seo. 29 Ols, (a). (b) and Proviso 1 iss 
Enquiry, Scope of, under Buocession Property: Protection Aot; See 
snopes on Property Proteotion Act Ms T er 





Tar or multifariongness, objection as to —Prejudice ; See Legal Practionera 
Act, Beo, 80  .. e e en “ate ate 
Entire..rent;-suspension of, doctrine of—Partial eviction procured by 
landlord—Reclamation lease ; Ses Rent, suit for eee oe 


under Seo. 86 of the Legal Practioners Aot, nature of—Misjoinder ` 


426 


603 


189 


87 - 


528 


551 


106 


613 


591 


Vou. XI] .  ,. INDEX OF OASES. | 


Equitable grounds, Court to decide—Suit for ejectment and joint posses- . 
sion againgt co-sharers by one-co-sharer ; Ses co-owners... dint 


Equitable mortgage by the assignee— Assignee’s mortgage of the mortgaged 
property as owner—Suit for foreclosure by -mortgagee, from assignee— 
Equitable mortgagee not made party—Foreclosure decree, het of— 
sub-mortgage—Priority ; See Mortgage S 54 ei 

Equity of redemption, purchase of. by mortgagee, by private or execu- 

















tion sale—Mortgagor and Mortgages, relation between; See Mortgage 633 
Erection of substantial building by one co-owner on a portion of joint 
property without the other co-owner’s consent, if ouster—Special facts ; 
Ses Oo-owners .. te i des . 189 
Estates Partition Act, Sec. 7. scope wa NE 5 8 - 
power to partition when exists ; See Partition ... we 291 
, Beo. 99, scope of— Mortgagor's E obtaining 
hypothecated P à on partition—Usufructuary mortgagee suing for : 
money, without disturbance by mortgagor or any other person— Mort- ] j 
gagor ready and willing to put mortgagee in possession of land allotted. .- - 
. to him on partition ; See Transfer of Property Act, Sec. 68 (o) ji 136 
Estoppel—Findings essential to sustain judgment—Judgment ; See Res- | 
judicata iss m I sg we e 461 
Eviction by grantee of jin eee B agency or procurement—Suspension | "n 
of rent—Rent, apportionment of ; See Landlord and tenant ies 601 
—— partial, procured by landlord—Suspension” of entire rent— 
Tenant recovering deoree for possession and mesne profits for the 
period ; See Rent, suit for bee ove ave ave 591 
` Eviction of tenant—Interference with possession—Bona fide belief of 
right to eject—Lawful process—Suspension of rent ; See landlord and 
tenant ii e e e € 606 
Evidence, admisibility-— Leaso T rpglstroble nee registered ; 
Bee lease u AE s : "648 
, disclosing charges under eos, 411, 412, Indian Penal Oode— E 
Charges under Sec. 395, Indian Penal Oode ; See charges, misjoinder of 182 
—— — —— improper admission of, against others— Evidence Act, Sec. 25— 
Information—Oonfession ; See Trial by jury ih sis os 801 
, improper admission of —Misdirection—Retrial ; See Trial by jury . 801 
, understanding—Local enquiry by Magistrate ; Ses Criminal 
trial V. tage vis T .. 885. 
Evidence- Act, Sec. "26-—Information—Confesston—Imprope admission— l 
Evidence against others ; See Trial by jury. iis - . BOL 
——— ——., Beo. 7 — Btatement of acouted as to place of — 
discovery by Police —Statement as to conduct, M 
A statement made by the accused to the Polioe officer after the discovery 
was made, as to the place where the stolen property was concealed, is admis- pos 
sible in evidence under section 27 of the Evidence Act ; but the reception of | 
the statement as to the pointing out by the accused the place of coricealment; i = 
though not illegal, is improper. Janki v: Emperor " ero 2182 


——— Boo, 92— Oral evidenoe— Collateral agreemoni— Mortgage deed — Varia- 


>> 77 77 Hon of lerms— Mode of payment. 


ot he 
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Evidence Aot—(Coxta.) : 
Oral evidence of agreement providing means for satisfaction of mort- 
gage debt is admissible, Kamala Sahai v. Babu Nundan Mian kat 89 
— ——, Beo. 107—Presumption—Precise time of death; See Parti- 
tion suit s ses oe m T ‘ea 580 


Beo. 108 —Presuniption as to deat, 

The presumption of death under section 108 of the Evidence Aot, isa presump- 
tion that the man was dead when the question was raised, that is, at the date of suit 
and not at any earlier period, 

The English law is otherwise. Narki v, Phokia xi via 138 
Seo. 167 — Betrial—Misdireotion ; See Trial by jury ji 801 
Evidence on record —Witnesses examined on commission —Formal tender, 

if necessary—Mofussill Court—Practioe—Oivi] Procedure Code (1882) 











Seos, 889, 890; Ses Adjournment conditional upon payment of costs ... 150 
Exclusive possession—Joint right— Possession of share in fishery; Bee 
Criminal Procedure Code, Seo, 145 ... ose 412 
Execution by assignee—Notice to transferor and judgment—debtor—Otvil 
Procedure Code (1882), Sec, 232 ; See Execution of decree ... - 354 
- of decree—A pplication, if to be accompanied by copy of decree ; 
See Lost record is es - "T we 1248 


———— of deoree— Limitation — Revitor —Step in aid of excoutton—Limitation Act 
(XV of 1877), Sch. II, Arts, 179, 150— Payment not certified to Court —Oicil 
Procedure Code (Act XIV of 1882), Secs. 244, 258, 

To constitute a revivor of the decree, there must be expressly or by ER 
a determination that the decree is still capable of exeontion and the deoree-holder isg 
entitled to enforce it. 

On an application for execution being made, the judgment-debtor objected that 
the decree was barred. This objection was over-ruled and it was decided that the 
decree was not barred by limitation : 

Held, the effect of the order was to entitle the decree-holder to proceed with the 
execution and to revive the deoree, i 

Even if the decree-holder did not then ohooge to proceed with the execution and 
the case was struck off, any subsequent application for execution made by him within 
time would ‘not be barred. 

To an application to execute an order of His Majesty in Council, which 
confirmed a deoree of the Court below, Article 180 is applicable and appli- 
cable to the entire application, Kamini Debi v. Aghore Nath 

Mukherji bs 











91 
— ——procedure in--Civil Procodure Code (1883), Bec, 244 ; 
See Mesne profits, assessment of - - ‘ve 501 
of deed—Pardanashin lady—Proof necessary ; Beo Mortgage 
guit . "e ee T oe 663 
—_— R E PA in earlier E binding only on party 
having notice—Resjudioata ; See Execution proceedings, fraudulent ., 857 
Simultaneous against same property, in more than one Court, 
_if legal; See Civil Procedure Code (1882), Secs, 985, 296 ... 69 


of decree—Assignment of decres—Excoution by designee —Notioe to 
transferor and to judgmont-debtor—Ctvil Proosdwre Gods (Aot XIV af 1882), 
Beo, 338, 
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Execution of decree—(Contd.) 
No exeoutiom of a decree can proceed at the instance of an assignee 
from the judgment-creditor unless notice has been served both upon the 
transferor and the judgment-debtor. The provision as to such notice in 
section 282 is imperative and makes such service a condition precedent to the 
execution. It is not enough if notice has been served upon the judgment- 
debtor alone. Sreenath Das v. Achutananda Mahanti  .. “re 954 
—  (Qosts, separate sets of, recorded in favour. of defendants — Deoree 
reversed on appeal by defendants jointly— Dofendants entitled to coste recorded in 
deoree of first Court. 

A decree in favour of the plaintiff recorded the costs of the geveral defendants 
separately, each being oredited with full pleader's fee This decree was reversed on 
appeal preferred by all the defendants jointly. The appellate decree ordered the plain- 
tiff to pay the defendants the costs of the appeal, the details and amount of which 
were given, and the costa incurred by them in the lower Court : 

_ Held, that the defendants were entitled to the separate costs as entered 
in the deoree of the first Court. Raghunandan Lal v. Rajendra Prosad 





hi Narain Singh zs 207 
an man aan — —— Restitution—Applieation for megne profits by defen- 
dant—Olvil Procedure Code (1882) Seos 244 (o), 583 ; See Court-fees ... 541 


Exeoution proceedings, fraxdulent— Res judicata— Order, in earlier proceedings, 
binding only on party hating notice—Delivery of possession, application for, if 
step in aid of execution —Limitation Act (XV of 1877), Soh. II, Art. 179—Step in 
aid of emeoution. 

The principle that an order made at one stage of execution prooeed- 

ings, cannot be questioned at a later stage of the proceedings, has no 

application when the party sought to be bound by such, order has no notice 

of the proceedings ; when, therefore, exeoution proceedings are shewn to be 

fraudulent, the prineiple in question ‘has no application. Maazzam 








Husson Mandal v. Sarat Coomari Debi i i 357 
—— sale—lrregularity—Civi| Procedure Code (1882), Bec. 248— 
Notice—Sale, void or voidable; Bes Exeoution sale, setting aside of 489 
———— Purchase of equity of redemption—Mortgagor and Mort- 
gagee, relation between ; See Mortgage oes - es 639 





-, setting aside of—Civil Procedure | Code (Act XIV of 1882), 
Secs, 944, 248, 811—Notics Wader Beo. 248 not serced—Property in the 
hands of Haeceicer — Receiver— Foreclosure deorea—JIrregwlarity —ÁAwotion-pur- 
chaser, stranger—Sale, if can be set aside after confirmation—Statule, mandatory 
or directory, test. 

Property in the hands ofa Receiver is exempt from judicial process, except 
to the extent permitted by the appointing Oourt. 

Even though an attachment be levied on property before the appointment 
of the Receiver, it is within the sound discretion of the appointing Court to 
refuse to permita sale of the property thereunder. Hence property in the hands 
of a Receiver, though subject to 8 paramount jadgment, cannot be sold under 
execution without leave of Court. A purchaser of such property at an execu- 
tion sale buys at hie peril, and the sale may be cancelled upon an appropriate 
application to the execution Court. ; 


pa Nana nini 
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Execution sale—(Oona.) SUR A 
A Receiver of lands does not take actual possession but only receives the 
rents ; and he does so, not by virtue of the estate vested in him, but merely as 
an officer of the Oourt authorised to colleot the rents upon the title of persons 
who are parties to the action. ; l 


Henoe the direction to the Receiver to take possession of the movable pro- 
perty and of the rents and profits of the immovable properties includes hig 
appointment in respeot of the foreclosure decree obtained by one of the parties, 

The case of Malkarjun v. Narahari is an authority for the proposition 
that a sale held without issue of a notice under section 248 of the Code of 
Civil Prooedure (1882) i8 not a nullity and cannot be ignored by the party 
whose property has been sold as if the sale had never taken place; but such 
omission is a serious irregularity which makes the sale voidable, 


Section 311 of the Code of Oivil Prooedure (1882) is not applicable to sales 

held without service of notice on the judgment-debtor under section 248 as 
that section refers to the publication or conduot of the sale, that is to the pro- 
clamation- of the sale under section 987 and to the action of the officer by 
whom the sale is held. The application for setting aside the sale held under 
such ciroumstances wlll be a proceeding under section 244. 
. The objeot of a notice under section 248 of the Oode of Olvil ‘Procedure 
(1882) is not merely to give the judgment-debtor Opportunity to show cause 
why the decree should not be executed, because, for instance, it ig time-barred 
or has been adjusted, but also to give him an opportunity to satisfy it before 
execution issues, ; 


The tule that the grant of the sale certificate cures all irregularities in the 
proceedings antecedent to the sale, has no application where the person 
affected hag no notice of the proceedings and is thus prevented from attacking 
the legality of the proceedings before the sale is actually held, 

If there are good grounds for reversal of the sale under section 244 or BII 
of the Code of Civil Procedure (1882), the sale can be set aside even though the 
&uction-purchaser be a stranger to the proceedings. i ox 

No general rule can be laid down to determine whether a pro- 
vision in ‘a statute is absolute or directory, and although the lang- 
nage used may be mandatory, it is by no means conolusive. The test 
to be applied ig whether party may waive the benefit of the parti- 
oular provision. If it can be waived, a sale held in contravention 
of such a provision, is not a nullity ; it stands good tillit has been avoided 
by an appropriate proceeding. Livinia Ashton v, Madabmoni Dasi 489 
False complaint to District Begistrar—Departmental enquiry—Dis- 

trict Registrar making a report to himself as District Magistrate 

— Public officer concerned or the public officer to whom he is subordinate 

—Indian Penal Oode, Sec. 182; See Criminal Procedure Code, 


'Becs. 195, 478 ... T = sh d m" 111 
Father's debt—Oosts of unsuccessful litigation—8on's lability— - 
- 4 Danda "—" Vyavacharika "; See Hindu Law—Mitakhshara - s 599 


——— ; Debt not immoral—Decree against  sbn— Decree 
“far -assets under seotion 90 of the’ Transfer of Property Act— ` 


— = + - m a æ - - - 
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Father's debt—( Conta. ) 
Property obtained” by survivorship—Assets ; See Mitakshara family— 
Son’s liability e = id iu .. c 8607 
— ———, Mortgage—Payment by one of the sons of the mort- 
gagor, if extends the period of  limitation—Payment by uncertifl- 
cated guardian—Managing member of joint family—Agent ; See 
Limitation Act, Seo. 20 on $ See 484 ` 
Father's Sister's son, if ordered heir—8Btep oir. if heir ds ; 
the estate of step-son—Gotraja ic MEUM CS See Hindu 
Law—Mitakhshara ^  .. s. e e 588 
Final order under Seo 187 of the E Procedure Code, set m 
aside by High Oourt—Conditional order under Bec. 188 of the 
Oriminal Procedure Code, vague and indefinite; See Oriminal 








Procedure Cede, Secs, 183, 137, 140 .. MT er 114 
Findings essential to sustain jdgment—Jdgment—Bstoppa See 
Resjudicata ` a 461 
First charge—Liability in pm ot denai- Tries p Debat- ` 
tar estate, lability of ‘se awa aes se sais 220 
Fishery, dispute asto share in the profits of ; See Oriminal Procedure  . 
Code, Bec. 145 T o D S e 412 
, possession: - of iare: woni right—Exolusive possession ; See 
Criminal Procedure Code, Sec l45  ... Vs T Des 412 
‘For any other sufficient cause’, meaning and scope of; Bee 
Review of judgment o ai es ec 20 


Foreclosure decree, effect E Bubinbrtgage—Maultabte mortgage by the 
assignes—Assignee’s mortgage of the mortgage property as owner—Sult 
for foreclosure by mortgagee from assignee—Equitable mortgagee not 
made. party—Foreclosure deoree, effeot of—Priorjty; See Mortgage ^... 166 
—— Beceiver— Dlrection to take possession of movable - 
property and rents and profits of immovable property ; See Execution 





sale, setting aside of is T€ dis i we 489 
Fraud, suit to set aside decree for, when to be brought; See Decree, getting | 
aside sas ma ose sos are i 636 


Fraudulent execution proceedings—Bes-judicata—Order i eio pro- 
ceedings, binding only on party having notice; See Executon proceeding, 


fraudulent 4 eee bis e 0 957 
Fresh assessment— — Baising vim unison assessment Civil 

Courts power ; See Jurisdiction aia - - 400 
Front and back land—Valuation—Proportion ; See land "Asquistibu 

prooeeding " bis 612 


Full sister and paternal -— of & Mahomedan, saken between — 
Guardian of person and property—Oourt’s discretion how to be exer- 
cised_—Mahomedan mother marrying stranger after father’s death, not 


to be appointed ; See Guardianship e. ane s.. T 632 
Future utility—Hypothetical building scheme—Market value R 
tion of ; See Land Acquisition proceeding ave oe iss 613 





——, Lutrative and advantageous  way—- Market value— 
Land taken for. public purposes—Compensation, principles of; Ses 
Land Acquisition ai M ove e - | 893 
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e General clauses Act, Sec. 18—Number—Measurement— Application by. 
Jandlord—Lands of several tenants—One- application against several . 


©% 


tenants, if maintainable ; Ses Bengal Tenancy Act Sec, 91 is 216 


Gift aaa a kh property—Oudh Estates, Act, Seos, 18, 10, I/—Ambign- 
ous insirument —OConsiruotion. 
Immovable property in Oudh is not transferable by gift inter vivos otherwise 
- than by a registered deed. There is no ootradiction in sections 16 and 18 of the 
Oudh Estates Act, and a gift in contravention of section 16 is not valid in case tlie 
object of the gift is exempt from the operation of section 18, and the gift, therefore, 
is subjeot to the additional fetter imposed by that section ; and a deed of gift must 
be registered as required by section 17 of that Act, 
In ascertaining the meaning and effect of an instrument, dated the th 
of May 1887, which was neither very clear nor altogether intelligible, their 
Lordships looked at the matter broadly and agreed with the lower Appellate 
Court in holding that it was testamentary and could not be construed as 
-a gift inter ticos, . Udai Raj Singh v. Raja Bhagwan Bakhsh Singh 387 
l Government, possession of—Accretion to parent estate—Appearance of 
' chur as island ohur—Mainiand, unity .with, subsequent—Bettlement of 
tenants—Adverse possession— No allegation of possession and disposses- 
sion—Release byGovernment, effect of—Limitation Act (1877) Sch. II 
Arts 120, 142, 144; See Ohur land D ie “esa . 978 
release by, effect of—Government, possession of—Accretion to -> 
parent estate— Appearance of ohur as island chur—Main land, unity with, 
subsequent—Settlement of tenants—Adverse Possession—No allegation 
of possession and dispossession—Limitation Act (1877) Sch. LI Arts, 120, 





142, 144; See Ohurland . as m is eee 878 
. Grant of the soil of the alege Sand construction of; Sas Pensions 2 
Act Seb, 6 een eon one eee as 281 


Guardian of person and property—Mahomedan aiher marrying stranger 
not to be appointed—Ful sister and paternal uncle, preference between 
—Court’s disoretion how to be exercised ; See Guardianship eS 899 


. Guardianship— Guardian of person and property—Mahomedan—Peternal wnole— 
Mother who married stranger after the ‘death of father—Switable persons— Interest 
of minor. 

- ^ A Mahomedan mother who has married a stranger after the death of her first 
husband is not entitled to be appointed guardian, muoh less to claim preference over 
-@ peternal uncle of the minor, A full sister of the infant, who is of age and is ahle 
to take charge of her, is entitled to preference over the paternal unole. 

Neither a paternal uncle nor a mother is entitled as of right to be 
appointed guardian of the property of the infant, The Court may appoint 
a suitable person as guardian of the property, and before a selection is made, 
the Court must have regard to the fitness of the persons available and also 

‘ consider what, under the circumstances of the case, would be to the best 
interest of the infant concerned. ` Yakub Sheik v. Nafrujai Bibi us 682 
, Guardian adlitem, order appointing—Oivil Procedure Code (1882), Seo.. 

450— Absence of evidence of ELLE E of regularity ; See 
Minors, representations of. js " - 


-Guardian and Wards Act, ' Ses, $1—Sabatantial eod nitens with- the 


-t 
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Guardian and Wards Act—(Oontd.) 
provisions of the eeotion—Order not reciting the e for the loan 
— Petition ‘containing the requirements; See Mortgage by guardian, 
validity of ila - T 
Habits of people—Aococount Boki keeping endon. of account 
books connected with ceremony of adoption; See Adoption, suit set- 


ting up ses we es See aoe 
Hand-note—No covenant for repayment—N égotisbilliycz netos ; See 
Negotiable Instruments Aot, Sec. 4 . sss 


Harbouring or concealing a en ME for the pürpose er 
enforoing punishment ; See Penal Code, Seo, 216 aé 

Hereditary and resident cultivator, claim by—Inoumbrance—Ousto- 
mary right to cut and appropriate trees—Bona fide engagement; See 
Landlord and tenant ies site T m 

Heritability— Homestead land—Interest in andi intention ot parties— 
Lease for fixed term or for building and residential purposes ; Sea 


Tenancy 
High Court—Power to amend acres after grant of T to ered to Privy 
Council ; See Deoree, amendment of a 


-——————— revisional power of—Improper refusal to join a person as a 
party to proceedings ; See Oivil Procedure Oode (1908) O. 1, R. 10, 
Cl. (8) s.. a ve -— T 
—— —— —— revisional power P S refusal to join a person asa 
party to proceedings; See Civil Procedure Code S) O. 1, R. 10, 

OL (3), is - - tee 
——— —— When can interfere—order under Sec. 36 of the Legal Practi- 
tioners Act—Revision; See Legal, Praotitionera Act, Sec. 86 ses 
High Courts’ power of ipa ena ea Prossdurs laid down under Succession 
Property Protection Act not followed ; See Succession property Protec- 


tion Act it a sia 
—__—_—_——— power of Sesto Order re decree ; Ses divil Proce- 
dure Code (1882) Geo, 208 ee tee eee 


power to set aside final andes under Beo, 137 of the Criminal 
Procedure Oode— Conditional order—Sec. 133 of the Oriminal Procedure 
Oode; See Criminal Procedure Code, Secs. 183, 187, 140 
revisional power—Order under Sec, 3 of Disorderly Honses 
Act—Oriminal Court ; See Eastern Bengal and Assam Disorderly Houses 
^ > Aot, Becs. 2, 3. 5, 6 i T 
High Court’s power to PCs ions system established by 
- 11 and 12 Vict, Ch. 21—Official Assignee ; See Indian Insolvency Aot, 
High Court's Jurisdiction under, cee a 
High Court’s general Rules and circular order (Civil) Chap VI 
Rules 36 (b) 87 (c)—Land Acquisition Oase—Withdrawal of claim— 
Dismissal of claim ;. See Costa eR ^ iss 
-Hindu Law—Adoption—Jains, married, if can be PA Castine 
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. 197 


165 


420 


426 


518 


521 


81 


114 


442 


217 


By the general Hindu Law applicable to the twice-born classes, a boy cannot be 
adopted after his matriage, To this rule there is an exception in the case of parsons 
governed by the Mayukhs, and othar exo2ptions have been held to exist by custom, 


T7243 
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° Hindu Law—/ Contd.) - 


The Agarwala jaing belong to one of the twice-born classes gnd are 
governed by the ordinary Hindu Law (which is the Mitakshara Law), unless 
and until a custom to the contrary is established. Lala Rup Chand v. 


[Vor. XT. 


Jambu Parshad o 454 
—————-—— Nitakshara—Father’s debt — Liability of sons—Oosts of unsuccessful 
D litigation—' Danda '— Vyaraharika.’ 


In a Mitakshara family, the sons are liable for the amount of costs decreed against 
their father, since deceased, the unsuccessful party to a litigation. 


Such costs are neither “Danda” nor within the meaning of ‘not 


Vyavaharika.’ Prayag Sahu v. Kasi Sahu 


te 


——— Hitakshara—Inheritance—Step-mother— Gotraja 
eistor'8 son, 

Under the Mitakshara, as interpreted in Bengal, a step-mother is not entitled to 
succeed to the estate of her step-son either as a Gotraja Sapinda or in preference to 


the father’s sister's son. She is nota Gutraja Sapinda. 
She is however entitled to mafhtenanoo out of the estate of the diceased 
step-son. Tahaldai Kumari». Gaya Pershad Sahu 
Sradh—Agradani Brdhmin—Gift—Offerings to the dead. 
A Brahmin of the 4gradani olass who is invited to the sradh ceremony 





Sapinda— Father's 


and acts there, does not thereby acquire a vested interest in the offerings, 


If, therefore, the performer of the sradh gives away the articles to other 
“Agradani Brahmins, he has no cause of action agaiust the latter, though 
he may be entitled to remuneration from the person who employed him. 


Hari Charan Agradani v. Sasti Charan Agradani 


money and direct investment, 


b 


599 


588 


275 


Hindu widow—Alienation without legal necessity—Oompensation money withdrawn 
by alianse from Hindu widow—Cowrt’s inherent power to compel transferee to bring 


A, a Hindu widow, sold to B without legal necessity a Portion: of ‘the lands 


-" inherited by her from her husband, The portion so transferred was acquired under 


the Land Acquisition Aot and the compensation money deposited was withdrawn by 
B, The reversionary heirs brought a suit for declaration that the transfer was not 
operative against them and to compel B to bring the money into Court for investment 

Held, that the Oourt has inherent power to compel B to bring the money into 


Court and to direct its investment in Government or other approved seourities. 


Seotion 82 of the Land Acquision Act applies to cases where land in possession of 


& Hindu widow as heiress of her husband is acquired. Mrinalini Dasi *. 


Abinash Chandra Dutt 
Hindu wife, if a necessary party—Husband absent ; See Partition suit ... 


Hindu wife’s right to maintenance, nature of; Bee Partition suit 


“ Holding— Arable land—Assessment ; Ses Bengal Municipal Act, Seo, 85 ... 





by ; See Transferibility, question as to 





, non-transferable—Co-Sharer landlord purchaser—Mortgagee, suit 


; non-transferable— Transfer of portion— Incembrance— Bengal 


tenancy Act, Sec 86, Sub- -8608, (6) and (7) ; See Possession, suit for 


=, non-transferable, transfer of—Suit for ejectment against transferee 
—Transferor not made party in the suit—Transferor prhying to be 
made party—Allegation of possession and mortgage ; See Civil Procedure 


Code (1908) 0,1, R. 8 


A 


gus 


mo = 


16 
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Holdings, several, held by one tenant—Rent, suit for, maintainability of—Deoree, . 
. nature of — Extoution — Purohaser, right of. 


It is open to a landlord to include in one suit olaims for rent of several 
holdings held under him by the tenant defendant. The decree in such 
a suit however can be enforced only as a money decree and the execution 
purchaser, does not acquire the holdings with power to annul incum- T 
brances. Mulluck Chand Das rv. Satis Chandra Das e 56 
Hemestead land—Heritability—Interest~in land —Intention of parties— 
Lease for fixed ter or for building aud Npesidential purposes; See 














Tenancy P d is ia ar 401. 
Hypothetica|]/Case not get up by parties—Qonvietid 1; See Indian Penal 
Code, Bećs. 147, 149, 304 es gs E 270 


Identificafion of chur lands as reformation, it necessary—Burden of 

proof j See Ohur lands ig ei aes 878 
Immovabf 6 property in Oudh, how 65 be trangfered by gift—Object of 

gift outside the operation of Sec. 13 of Oudh Estates Act—Oudh Estates 

Act, Bgo. 18, 16, 17 ; Ses Gift interciros s 387 
Improper admission of ovidence— Misdirectióf.— Retrial ; "m Trial by 


Jury us ve iy 301 
Improperirefusal to join as ode to prooeedin] High basta power of 
revisiod ; Sae Civil Procedure Code (1908) Ò. Ñ c ie 









eeding— Bevislonal Power 
of High Court ; See Civil Procedure Code (1908) O. am 
Improvemey Ka of rent—Onus of proof— Bengal Tenancy 
Act, Seo.{29 (o) ; Se» Landlord and tenant es ^ 1 
“In accordance with Jaw”, meaning of—Exeouting with ene of 
Oourt—Application for realisation of costs from some of the judgment- 
debtors | 6 Limitation Aot (1877) Soh.-II, Art 179 (4) 








5 i 83 
Incorporatipn of customary right by implication—Oontraot; See Land- 
lord and tenant si zai as 209 
Increase of rent by unregistered A a A by raiyat for 
less than |2 years—Bengal Tenanoy Act, Sec. 48 does not control fr 
Bec, 180 Süjb-Beo. (1); See Chur land ae " - 364 WA 
Tie ben gan annulment of—Snubordinate incumbrance, if can be annulled 
without ampulling superior ER See Bengal Tenancy Act, 
Chap, XIV, ale under  ... ies 141 
——. Out fomary right to eut T DDR. neon by here- . 
ditary and résident cultivator— Bona fide engagement ; See Lapdlerd—————7 
and tenant  |-- vds oii mM ea 209 
——. Nongransferable hold&mg-— Tansfer of portion—Bengal Ten- 
ancy Aot, Sec] 86, Sub-seos, (6) & qd (7) ; See Possession, suit for ME 16 





—. Protéoted Interest —Land | let out for reclamation-—Progresslve 

rate for sometime and then fixed fh perpetuity—Holding heritable and 

transferable Occupany~ Taya Tenure; See Bengal Tenancy Aot, 

Sec. 107 a n m 87, 98 
Indemnity, trustPegcrighie et Liability in Kanan of indemnity— First 

charge ; Sse Debuttar estate, liability of jx vis one 220 
oo eens Act: (11 and 12 Viet. C. 81) High Courts Jurisdiction —In- 


- = - 
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Indian Insolvency Act—(Conid. ) . 

solcenoy Jurisdiction under Punjab Laws Act (IV af 1878)—Power of the Court 

under Reo. 24— Order of a Court in the Punjab declaring debtors insolvent, affect 

of —Civil Procedure Code (Act XIV of 1882) Ohapter 20— Receicer— Transfer of 
debtor's property—Bubsequent order of the High Court adjudicating tho debtors 
insolvent — Vesting Order made by the High Court, effect of, on the debtor $ estate— 

Official Assignee. 

The Indian Insolvent Act (11 and 12, Vict. C. 21), conferred upon what are now 
the High Courts in the Presidency towns in India, jurisdiction for insolvency pur- 
pose extending over the whole of India, and for many purposes over much wider limits. 

The system of insolvency created under the Punjab Laws Act (IV of 1872) In a 
series of sections beginning with seotion 22 was effective only within the Punjab. The 
Insolvent Estates Court at Amritsar, in the Punjab, in the presence of four out of the 
five members of a debtor firm, made an order declaring them insolvent, and: requiring 
them to furnish security, and to put in lists of property, creditors and debtors. Subse- 
quently the High Court of Bombay in its Insolvency jurisdiction made an order ad- 
judicating all the members of the said firm insolvent under 11 and 12 Vict, O, 21, and 
at the same time, a vesting order, vesting the property of the debtors in the Official 
Assignee of Bombay : 

Held, that the Civil Procedure Oode (Aot XIV of 1882), Chapter 20, has no appli- 
eo and that the property of the debtors in the Punjab had not vested in a Be- 
™ ceiver appointed by the Court at Amritsar: 

Heid, also, that under the insolvency system established by 11 and 12 Viot. C. 21, 
the High Court, if unimpeded by any other Court, oould effectually administer the 
estate of the Insolvents, including that in the Punjab, and when an adjudication was 
made by the High Court, the estate of the debtors vested in the Official Aseignee, and 
he was to administer it ; 

Held, finally, that under the Punjab Laws Aot, seotion 24, on whioh the 
power of the Court at Amritsar depended, what was entrusted to that Oourt 
was merely administration ; that under that Aot no transfer of property 
took place ; and that the property of the debtors in the Punjab had not 
vested in that Court soas to exolude the operation of the Bombay vesting 
order. The Officia Assignee, Bombay ». The Registrar, Small 


Cause Court, Amritsar iis 443 
Indian Insolvent Act, scope of ; See Indian Insolvency Act, High Court's 
jurisdiction under T se T 443 


Indian Penal Code, Sec. 104, applicability—Oharge under Sec, 504 of the 
Indian Penal Code—Using abusive language—Right of private defence; 
Ses Criminal Procedure Code, Sec. 258 T is "d 118 
(Act XLV of 1860), Secs, 147, 304, read with Seo, 149-—Oonviotion 
upon a hypothetical state of facts, not suggested by the prosecution, how far sustain- 
able— Hypothetical case. 
In cases of rioting it often happens that the Court may consider that 
the story told by the proseoution is false in some of its details, but is never- 
theless sufficient to prove the guilt of the acoused ; but it is not permissible 
to base a conviction upona hypothetical state of facte, which, is quite un- 
supported by evidence, which was never put forward by the prosecution and 
was never suggested to the accused as being the case they had to meet. te 2 
Banga Hadua v. The King Emperor vee 270 
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Indian Penal Codes- (Contd.) de: 
—t—, Bec. 182, Public officer concerned or the Public officer to 

whom he is so beri ak Malos complaint to District Registrar making a 
- report to himself as District Magistrate ; Ses Criminal Procedure 











, Bees. 195, 476 .. ss ^ m Itl- 
—————— ———-. Beo. 211— Proceeding ’ in Court ‘False complaint to 
District Registrar—District Registrar making a report to himself as Dis- ~ E 
`  triot Magistrate—- Departmental enquiry—Sanction to prosecute ; Ses 
Oriminal Procedure Oode secs. 195, 476 is ss 111 
— , Sees. 302, 114—Peison charged as principal under Sec. 
302, if can be sin kad as.an abettor ; See Confession, retracted ts 978 





———, Secs. 895, 411, 412, charges under— Evidence disclosing 
charges under Seos. 411, 412, Indian Penal Oode ; See Charges, misjoin- 
, Bec. 504, charge under—Using abusive language— 
Right of private defence—Indian Penal Code, Bec, 104, applioabilty ; See 


ee Ae 
r 





Oriminal Procedure Code, Sec, 258  ... os ii 113 
Information—Confession—Evidenoe Act, Seo. TN. admission of 
evidence aganist others ; See Trial by Jury s T ec 801 


to manager— Magistrate, manager of Encumbered Estate— 
Institution of proceedings—-Order of attachment ; See Oriminal Pro- 


cedure Code, Sec. 190 (1) (0) s sis je 415 
Inherent power—Oourt’s power to regulate Diogen See Partition 
. guit vis s sis Sis 580 


Tideri Gi cssc Gotai ik E if heir to the estate of step- 
son—Father’s sígter's son, if preferential heir ; See Hindu Law—Mitak- 
shara T i en T T^ 688 
Insolvency jurisdiction inda Punjab Laws Act—Order of Court de- 
claring debtor's insolvent, effect of— Debtor's property—Civil Procedure 
Code, Chap. XX—Recelver ; See Indian Insolvenoy Act, High Court's 


jurisdiotion under ee one en (e iss 443 
Insolvency system established by 11 and 12 Viot. Ch. 21—High Conrt's 

power to adjudicate—Official Assignee ; See Indian Insolvency Act, p oo 

. High Court’s jurisdiction under "is — T 443 


Institution of proceedings —Information to LEE manager 
of encumbered Estate— Order of attachment ; See Oriminal Procedure 


Code, Beo, 190 (1) (c) e s ive 415 
Intention of parties—Homestead land— Heritability ; Sea enims - 401 
Instrument, Ambigvous, construction —Testamentary ; Sea Gift inter vivos 387 


Interplender guit—Appeal after remand, maintainability—Ciril Procedure Code 

(Aot XIV of 1882). Seo. 578. 

- Plaintiff gave two kabuliats to two parties of landlords and brought a suit praying 

“ that the Court may be pleased to declare which defendant has what right in which 
of the disputed lands, and in what right the plaintiff holds which of the said lands and 
under whom and for what amounts of rent the plaintifl is liable to which defendant for 
which land, and to»declare that one of the two parties claiming the rents of the sald 
land is not entitled to the same,” 

Held, the suit was not one by way of interpleader, The plaintiff was 
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e 

Interpleader guit—(Costd.) ; , i 
not a stake-holder, there were not two persons Claiming the same payment or 
money adversely to one another and the anit was not maintainable. 





K- 8. Bonerjee +. Rajchandra Dutt 5 577 

Interest, high rate of—Oourt'g power to reduee; See Mahomedan Law— 
Wuqt property e a si - bu 817 

on remdemption mouey—(o-mortgagor, satisfaction by—Oharge ; 
See Subrogation, extent of, rightof ... a T aes 226 





- to run on difference—Mortgag or depositing the amount found due 
by first Court— Payment protanto—Larger amount decreed by appel- 


late Court ; See Deposit in Court  .. iis T ss 226 
Interest in land—Heritability—Homestead land—Intention of parties ; 
See Tenanoy .. es us vis iu ES 401 


Investment—Oourt's inherent power to compel transferree to bring money 
—Oompensation money withdrawn by alienee from Hindu widow— 


Alienation without legal necessity ; See Hindu widow es sas 538 
Irregularity.—Exeoution sale- Civil Procedure Code (1882) Sec. 248— 
Notioe— Sale voidable or void ; See Execution sale, setting aside of — ... 489 


Island chur, appearance of chur as—Mainland, unity with, subsequent— 
Accretion to parent estate—Rettlement of tenants—Adverse possession— 
No allegation of possession and dispossession—Limitation Act (1877) 





Sch. II, Arta 120, 142 , 144 ; See Chur land eee -— Tt 378 
Jains, married, if can be adopted—Oustom, See Hindu Law—Adoption ... 454 
Joint decree—Application ‘against some of the J udgment-debtors—Step in 

aid of execution ; Ses Limitation Aot (1877) Sch. 1I, Art. 179 (4) “as 88 

—— - If can be passed against all— Release of some from liability 

— Wrong-doers ; See Mesne profits, assessment of T s "508 
Joint family, member of, lending joint family money in his own name = 

Bes Right to gue iis ves TA 47. 


Joint liability of wrong-doers in tort where inapplicable—Revenue sale 
—Kjectment, guit for— Tenure holders of different grades under the de- 
' faulting proprietor, if jointly and severally liable for mesne profits—A p- 


portionment of liability ; See Mesne profits, assessment of ., o 508 
Joint mortgage decree Amendment without jurisdiction, effeot of ; Ses 

Amendment of decree iie. s = ive e 560 
Joint owners, rights of ; Ses Oo-owners T is is 189 
Joint right—Possession of share in fishery—Exclusive possessiou ; See 
^ Criminal Procedure Code, Sec. 145  .., 5 s oa 412 
Joint tort-feasors—Release of one—Dootrine of discharge where appli- 

cable ; Ses Mesne.profita, assessment of is a i 503 
—— — —— Release of one, how far discharges others ; See Mesne profits, 

assessment of .., ses kii se. vos 2 503 
J udgment.—Estoppel—Findings essential to sustain judgment ; See Res- 

judicata - vs 461 


-——— ——- in appeal in Criminal cases (other than of High Court), what 

to contain—Oriminal Procedure Oode, Secs, 367,1424 ; See Penal Code, 

Seca, 143, 879 ... " M m ROT 4IO 
Judicial ordey—Administrative order— Order under Seo, 8 of of Disorderly ' 
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Judicial order — (Contd.) 


Houses Agt ; Ses Rastern Bengal and Assam Disorderly Houses Aof, 


Sccs, 2, 3, 5 and 6 "T ge m - zs 

Judicial proceedings—Oourt—Criminal Procedure Code Sec. 476— Offence 
committed before him or brought to his notice—False complaint to Dis- 
trict Registrar—Sanction to prosecute ; See Criminal Procedure Code, 
Becs 195,476 .. a bá e T 


111 


Jurisdiction—Bengal Municipal Aot, Seo, 116— Municipal Von ES Kai assess- 


ment —Oivil Court's power to revise and correct valuation. 


The Civil Court has no jurisdiction to decide the correctness or otherwise of the 
amount of assessment made by a Municipality, It can only interfere when the 


assessment is witira vires, 

Where a Municipality have the power to make a fresh assessment every 
three years and merely raise the valuation, the Civil Court has no power to 
revise the valuation but is bound to aooept it as conolusive, Chairman, 

Municipal Board, Chapra ». Basudeo Narain Singh - 
——-—— ———Üourts power to deoide fundamental objection going to 
to the root of the matter—Oivil Procedure Qode, Sec, 526—Agreement 

on which the award is based is against public policy—object being to 
stifle prosecution of non-compoundable offence ; See Oivil Procedure Oode 

(1882), Seos. 520, 521, 525, 526 - a A T 
—— — — ——- of first Court to alter a decree after its confirmation by appel- 

late Court ; Ses Amendment of decree T - s 
— — — — subordinate Court—High Court, powers ot Makten convicted 
of oriminal offence implying defect of character—Initiation of pro- 
ceedings ; See Legal Practitioners Act, Seos, 12, 13 (7), 14 TM 
Rent Oourt—Maintenance, payment of ; See Oudh Talukdar.. 
Valuation— Proceedings under section 831, Civil Procedure 

Oode, nature of— Bengal Civil Qourts Act, section 19—Statute, construc- 

tion of—Resjudicata ; See Civil Procedure Code, Beos. 15, 881 m 
Kabuliats exeouted in favour of two parties—Suit for declaration as to 

which party has a right to the disputed land ; See Interpleader suit ... 
Khas mehal lands—Rate of rent leviable from raiyata—Enhanoed rate 

agreed upon by rafyats, if recoverable— Waiver of benefit—Third party, 
if can olaim performance of covenant; See Settlement jumabandi gis 








131 
560 


164 
116 


478 


577 


364 


Land acquisition— Compensation— Valuation— Market value— Futuro utility— Front 


and baoh lands. 


In valuing land which has been taken for public purposes under the Land Acquisition 

. Act, the first and most favourable principle of compensation is to enquire what is the 
market value of the property, not according to its present disposition but laid out in 

the most lucrative and advantageous way in whioh the owner could dispose of it, 

The most lucrative and advantageous way is to be determined with reference to ita 


future utility ; but it must not be entirely conjectural. 


There is no hard and fast rule that the back land is to be valued at half the front 


land, 

In the ciroumstances of this case, the back land was valued at one-fifth 
the front land. Alanl Hug v. Secretary of State for India in Council 
, legality of, question as to, if can be raised—Reference 
to civil Court ; See Land Acquisition proceeding aes aka 





893 


612 
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Land &cquisition—( Cond. ) 

———— proceeding—Sale for arrears of revenue pending Land 
Acquisition proceeding—Revenue-sale-purohaser if entitled to be made 
party-—Land Acquisition Act, Beo, 53; See Civil Procedure Code (1908) - > 
O. 1, R 10, C1. (8) " i sae ens an 420 

—— —— — Valuation—Lands within a Municipality. 

In valuing lands within a Munioipality. one-sixth of the Municipal 
assessment for the whole area should be deducted for road-cess and other 

costa ; taxes and ground rents should also be deducted and the balance esti- 

mated at 20 years’ purchase. "Tulshi Makhania, Mussumut Ramia *, .. 

Secretary of State for India in Council en 408 

Land Acquisition Act, Sec. 6, Sub-sec, 1—Legality of acquisition, 
question as to, if can be raised—Reference to civil Court, scope of; 

Ses Land Acquisition proceeding ... ias 612 
, Beo b3— Party, addition pce sale pur- 
. chaser,’ if entitled in be made party—Revenue sale pending—Land 
l Acquisition proceeding—Objection, nature of, to be urged by Revenue 











sale-purchaser ; See Oivil Procedure Oode (1908) O, 1 R. 10 Ol. (8) ... 420 
——— , Referance, scope of; Sea Land Acquisition 
proceeding st a i wee ae 612 


. Land Acquisition Case—Dismiassal of clam — Withdrawal of claim ; Seo 


Costa aw. ace eon are een een 217 


-Land Acquisition proceeding—Zand Acquisition Aot (I of 1804) Sec. 6, Sub- 


section 1—Legality of acquisition, question as to, if can be raised — Acquisition for 
purposes not contemplated by the Aot— Valuation, ‘principle of—Statute, construo- 
tion of. l 
When statutory rights of an exceptional character have been created, 
the conditions presoribed by the Statute for the exercise of such rights must be 
strictly fulfilled, and if an attempt is made at merely nominal compliance with the 
provisions.of the Statute in the exercise of such rights, the Courts are not powerless 
to afford relief to a person who is aggrieved by the adoption of such a course. a 
^ The scope of the reference made at the instance of a olaimant, under section 18 
of the Land Acquisition Aot, is of a limited character. The question of the legality 
of the acquisition does not form the subject of enquiry by the Land Acquisition 


Judge. ~The questions whioh may be determined by tho Court upon the reference 


relate to valuation, to apportionment and to other matters of & like: nature, 
To determine the market value of the land, one has to find out the price which 
would be obtainable in the market for the concrete parcel of land with its particular 


` advantages and its particular drawbacks, both advantages and drawbacks to be esti- 


mated rather with reference to commercial value tban with reference to any abstract 
legal rights. In other words, the future utility must be estimated by prudent business 


: calculation, and not by mere speculation and impracticable imagination. 


A hypothetical building scheme, considered as the basis of market value, affords 
generally evidence of a remote, speculative and conjectural character. 

When evidence is adduced of prices realised at sales of neighbouring lands, it is 
not possible to obtain instances precisely parallel, in all their ofroumstances, to the 


‘particular land acquired ; differences, small or great, exist in varfous conditions, ‘and 


what precise allowance should be made for these diffsrences, is not a mutter whioh can 


cra — E 1 J 
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Land Acquisition- (Contd. ) . ST 
be reduced toe any hard and fast rule, At the same time, the instances produced, 
must relate to lands which, on the whole, have the same conditions of quality and 
situation as the land acquired. 

The mode of valuation by division into belts. is artificial, and does not always 
afford a reliable guide to the ascertainment of the market value. 

No hard and fast rule can be laid down as to the proportion between 
the value of front- -land and baok- land. Raghunath Das v. Collector 


"E T of Dacca i 012 
Landlord—One application for measurement against several tenants, if 
maintaintable ; See Bengal Tenancy Aot, Beo, 91 iis ow  . 210 
Landlord’s name, non-regístration of— Written Contract to pay rent—Suit 
for rent; See Land Registration Aot, Seos. 78, 81 - e A 
— —  ——. remedy—Partial eviction procured by landlord—Suspension of 
rent; See Rent, suit for ... - m o ay 591 


Landlord and tenant—Crstomary right—Oustom, growth of —Putni—Inowm brance— 
Qustom originated during putni, whether binding on comindar after extinction of. 
putni—Trees, right to cut and appropriate. 

. A customary right owes its origin generally to common consent, and when fully 
developed, may be treated as incorporated into a contract by implication, 
When such a customary right becomes annexed to an agricultural contract is 

. implication, ita legal operation and effect are no higher than that of an express term 

of the contract. -When, therefore, during the continuance of a putni, a customary 

right grows up by which the ralyats become entitled to eut and appropriate trees on 
their holdings, and subsequently the remindar purohases the putni at a sale under 

Reg. VIII of 1819, the customary right can be claimed against him by the raiyats 

only if the right, if expressly granted by the putnidar, was of such a nature as to be 

UN on the zemindar, 

. A eustomary right to cut and appropriate trces may amount to an incumbrance 
on the property. 
Such a customary right, however, when claimed by hereditary and resi. 

dent cultivator, may stand on the same footing as a bona fide engagement 

with them and is, therefore, not liable to be ignored by a purchaser at the 

putni sale, Maharaja Sir Prodyot Coomar Tagore v. Gopi Krishna . 

Mandal - 209 


a Enhancement of rent—Improvement—Onus—Bengal  Tenanoy 
Act (VIII of 1885), Seo. 88. 
Where a landlord sues for enhancement at a rate more than that indica- 
ted in section 29, clause (c) on the ground of improvement, it is incumbent 
on him to shew that the improvement has been effected and that it exists 
and ND, produces its estimated effect in respect of the holding. 
Rama Nath Hudati v. Jote Kumar Mukerji en 1 


Interference of possession of tenant— Suspension of rent—Bona 
flde belief of right to eject— Lafal process. — 

Where a tenure-holder is not in a position to colleot rents from his own 
subordinate tenants owing to wilful Interference o? the landlord, the latter is 
not entitled to recover his own dues from the person whom he has prejudiced, 
Even if the landlord was under the bona fide belief that he could lawfully 


et, 





ey pk 
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Landlord and tenant—( Contd.) * 
take possession of the tenure, he is not entitled to rent if he nehi to *take 
possesion not lawfully through the Courts of law but forcibly. Zeannulla 
Mian v. Sukhiannessa Bibi - 606 
—— ——Laendlord, if entitled to take possession of accreted 

land—Accretion to raiyat's d M E XI of 1825, Seo. 4; 

See possession, suit for... sis 140 
——— a — — Partial eviction procured by “Tamra Reclamos 

leage—Suspension of entire rent, doctrine of—Landlord’s remedy ; See 

Rent, suit for .., ys Mss xus de ai 591 
————— ——— — Wrongful dispossession of tenant — Eviction by grantee of the 

lessor— Lessor's agency or proourement—Rent, apportionment of—Rent, suspension 

of. 

The law will not apportion rent in favour of a wrong-doer, and, there- 
fore, if the landlord wrongfully dispossesses his tenant of any portion of 
the demised premises, the rent is suspended for the whole; but an eviction 
by the grantee of the lessor without the lessor’s agenoy or procurement does 
not debar him from recovering rent for that portion of the premises remain- 
ing in his possession. Rasheswari v. Saurendra Mohun .. 601 
Land Registration Act, Sec. 20.—Bengal Tenancy Act, Sec. 60—Registered 

proprietor, suit by—Unexpunged entry in register, of former mort- 

gagee ; See Rent, suit for “i 147 
(VII of 1876 B. C.) Beos. 78, 81— Rent, swit pie and: 

lor@s name sot registered— Written contract, 

A landlord who has not had his name registered under the Land Regis- 

, tration Act is not precluded from recovering rent from his tenant who has 
“taken a lease of the land in writing, which document contains a contract to 
pay rent. Section 78 of the Act is controlled by Section 8], Bhugwan 
ad Das ». Raghunath Sahai a 477 
Land taken for public purposes—Market value—Compensation, principle 
of—Lucrative and advantageous way—Fature utility; Ses Land 

Acquisition... A 893 
Land within a Municipality—Valuation ; See Land ‘Acquitaition me 408 
Lease— Agreement to lease—Specific performance—Transfer cf Property Act (IV of 

1882), Seo. 107. 

In India a perfectly valid agreement for a lease may be made by parol, and a 
verbal arrangement, though void as a lease, is capable of enforcement as an agrce- 
ment for a lease. 

When in pursuance of an agreement for a lease, the intended lessee has taken 
possession though the requisite documents have not been executed, hia position is the 
game as if the documents have been executed, provided that specific performance . 
can be obtained between the same parties in the same Oourt and at the same time as 
the subsequent legal question falls to be determined. 

The principle of Walsh v. Lonsdale is applicable in India, not- ` 
withstanding section 107 of the Transfer of Property Act, Singheeram 











Poddar v. Bhagbat Chunder Nundi sé 548 
compulsorily registrable, not registered, evidence—Suit for specific 
performance of agreement to lease ; See Lease . 548 


=- CXC Of aathority of administrator—Proba te and Administration 
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Tease —(Contd.), 
Act, Beo, 99, Sub-sec, (3)— Unlawful compromise—Suit to set aside, 
maintainability of ; Ses Civil Procedure Code (1882), Beo. 875 wan 346 
——— sc d Performance— Registration, want Wake, admisst- 


bility of. 
When a lease which is compulsorily registrable has not been registered 
and inadmissible as a lease, it may nevertheless be admitted in evidence in 
a suit for specific performance of the agreement to lease, Kedar Nath 





Joypooria rt. Poora Sundari Dasi ia 518 
Reclamation—Partial eviction procured by landlord—Suspension of 
entire rent, doctrine of ; See Rent, suit for iss - 591 
Lease for building and residential purposes—Homestead land—Heritabt. " 
lity ; See Tenanoy see ie wae nee 40] 
Lease for fixed term—Heritability—Homestead land; Ses Tenanoy ... 401 
Leave to appeal to Privy Council granted—application for amendment 
after—High Court's power : See Decree, amendment of 7 - 155 


Leave to sue, if necessary—Amendment of plaint after objection by 

atriking out parties—Second suit against parties so struck out; See 

Civil Procedure Code (1908), O 47. R, 7 TA ds 55 161 
Leave to withdraw, when granted ; See Suit, withdrawal of.. via 45 


Legal Practitioners Act of 1879, 8eos. 12,13 (f), 14—Subordinate Court, jurisdic- 
tion of —High Court, powers of. 


When a muktear has been convicted of any criminal offence implying a defect of 
character, it is the High Court alone which can take proceedings under section 12 of the 
Legal Practioners Act, A subordinate Court has no jurisdiction to initiate proceedings 
in such a case. 

Gaære, whether section 13, cl. (4), applies to such a case, and whether section 14 
applies to a case under section 13 cl. (f). In the matter of Kali Prasanna | 

Chowdhury v. Kali Kumar Chowdhury, D 164 
, Beo. 13 (7), 14, scope of ; See Legal Practioners Act, 
Sec. 12, 18 (f) 14 " wr a ys es 164 


— —— Seo, 36— Tout — Procedure—misjoinder—mulitfariousness—High 
Court, powers of — Revision, nature of jurisdiction in. 

It cannot be affirmed as an inflexible rule of law that an enquiry under otio 
86 of the Legal Practioners Act cannot comprehend within its scope the case of more 
than one person alleged to be a tout. 

An enquiry under section 86 of the Legal Practioners Act is neither & suit under 
the Civil Procedure Code nora prosecution under the Criminal Procedure Code. The 
objection of misjoinder or multifariousness does not, therefore, apply, unless it is proved 
that the petitioner has been prejudiced by the procedure adopted at the enquiry. E 

An objection on the ground of misjoinder may be waived, and if not taken in the 
Original Court, will not be entertained on appeal or revision, unless the merits of the 
case or the jurisdiction of the Court have been affected. 

The revisional jurisdiction under which the High Court can interfere with 
an order under section 36 of the Legal Practioners Act is of a very special 
nature, and cannot be invoked exeept in furtherance of justice. Hari 

Charan Siroar *. District Judge of Dacca a 678 
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Legitimaoy,—Prestitute mother—Prolonged co-habitation—Presumption 
of marriage; &ee Mahomedan Law se " s EET 649 
Lessee, getting possession under agreement for jus ponant nob executed 


—Lessee, position of—Specific performance ; Ses Lease us "T 543 
——-, position of—Agreement for lease—Document not executed—Lesses 
^-^ getting possession—Specific performance ; See Lease Pe wee 548 
Liability, spportionment—Tenure-holders of different grades under the 

proprietor, if jointly and severally liable for mesne profits—Revenue 

saloe— Ejectment, suit for; See Meme profits, assessment of 503 
~ Trust property; See Trustee dealing with trust property for his 

benefit gue ese $.. "9 etit s.. 461 
Liability of Wrong-doers in tort—Joint lability where inapplicable— 

Revenue sale—Ejectment, suit for—Tenure-holders of different grades 

under the defaulting proprietor, if jointly and severally liable for mesne 

profits—Apportionment of liability ; See Meme profits, assessment of ... 508 
Limitation—Application for execution of decree, when to be made; See 


Lost record 255 see s Pus ie 25 243 


Limitation Act (1877), Sec. 8— Minority of some of the plaintiffs— Plead- 

ings— Civil Procedure Code, Section 50— Plaint, amendment of, in second 

appeal, its see eet eni M ss 8 

Courts are bound not to dismiss as barred & sult which on the face at it is not 
barred. 

Where one or more of several plaintiffs is or are a minor or minors, if the provisions 
of section 8 of the Limitation Act apply, it would not be necessary to expressly claim 
in the plaint exemption from the law of limitation as prescribed by the concluding 
paragraph of section 60 of the Civil Procedure Code. 'The fact 18 patent on the record. 

The propriety of allowing an amendment of plaint in second appeal 
discussed, Gangadhar Sarkar v. Khauja Abdul Aziz - a 84 
Bec, 20—Agent—Managing member of joint family—Not 

certificated guardian—Mortgage debt contracted by father—Sons, adult 

and minor—Lisbility 

The managing member of a joint family, even though he is not the guar- | 
dian of his minor brothers, is their ‘agent’ within the meaning of section 
20 of the Limitation Act, A payment of interest by him saves limitation as 
against his brothers also. 

When a mortgage debt is contracted by the father, the debt on his death 
descends to all his sons, and any payment made by one of them extends the 





period of liimitation as against al. Barada Charan Chakravarti v. 


- 
" 


Durgaram De Sinha i 484 
Sec, 22,—Amendment not altering the character of 
the suit—No new defendant brought on the record—Time, running of ; 








Ses Debattar Estate, liability of ips — 220 
—, Sch II. Art. 89—Refusal—Neglect to comply with semanas 
Bes Account, suit for i 48 
— ——— —— Sch, II, Art. 100—Meme uec Cue of actioni Bae 
Court- fees T ern T 641 


—, Arts. 118, 116 Céntzat to MTM yearly accounts j See 
Account, suit for pi s 5 as - 48 
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Limitation Act Contd.) . ; j 
— M ——3á-— Sch. YI. Arts. 120, 124, applicability —Ólaím to offics - 
and to property appurtenant thereto ; See Mahomedan Law—Wuqf sa 304 





Arts 120, 142,  144—No allegation of 
possession and dispossession—Adverse posseasion—Appearance of chur 
as island chur~—Majin-land, unity with, subsequent—Acoretion to parent 
estate—Settlement of tenants; See Chur lands  ... m "" 
LÁ = Att 144, applicability of—Olaims:to immove- 
able property—No allegation of possession and dispossession—Adverse | 
. possession—Appearance of chur as island chur—Mainland, unity with, 
subsequent—Accretion to parent estate—Settlement of tenants; Bee 
Chur land sis a EP T is sis 878 
ee Art 179 (4)—" In accordance with law” meaning of 
— Fivecuting with permission of Court—Application for realisation of cats from some 
of the judgment-debtors—Joint decree—Applioation for eneoxtion against some, 


if affective 

The words in “accordance with law” relate to the execution of the decree and it 
cannot be said that a person who executes a decree with the permission of the Court, a 
‘permission which the Court is expressly empowered to give, is not doing Bo in 
accordance with law. An application to realize costs from some only of the judg- 
ment-debtors is in accordance with law. 

Where a decree or order has been passed jointly against more persons than 
one,the application for execution of the decree, if made against any one or 
more of them, or against his or their representatives, shall take effect 
against them all Barada Kinkar Chowdhury v. Nabin Chandra 

Dutt ie 88 

— — ——-—$tep in aid of execution,— ] 
Delivery of possession, application ‘for ; See Execution proceedings, 
fraudulent T A T sai cae ae 857 
- —— e m — — 8ale, confirmation of, applications for 

Deoree-holder, auction-purohaser. 

An application by a decrée-holder aüotion-purchaser for confirmation of 
the sale, is not an application to the proper Court to take a step in aid of 
execution within the meaning of Schedule II, Article 179, Clause (4! of 
the Limitation Act. Panchanan Chowdhury ». Nrisingha Prosad 


873 








——— a €— MÀ 
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Roy n^ 356 

—— — Arts 179, 180...8ee execution of decree és 89 
— —— ed T we RA ii.) 01 

l Lispendens, doctrine of—Applicability to sales in invitum ; Ses Lispendens 528 


Lis pendens—Rerenus sale—Decree under Seo, 90 of the Transfer of Property Act 
(2V of 1882)—Ciril Procedure Code (Act XIV of 1882), Beo. 283—Olaim to pro- 
gerty— Attachment, effect of—Revenue Sale Law (Aot XI of 1859), See. 54— 
Haoumbranoe., 

Certain property was attached in execution of a decree under section 90 of the 

` Transfer of Property Act. There was & claim bya third party and the question ds to 

ownership was made the subject-mater of & suit and subsequent appeal Pending the 
appeal, the property was gold for arrears of revenue and purchased by a stranger ; 

Held, the doctrine of lis pendens applies to sales im fatitum, But tis pendens 


iv 


would nof apply where property not’ mortgaged had been attached and -th8 “only 
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Lis pendence,— Contd. 
question pending before the Court was '' who was the owner of the property ?" 
Held further, the attachment did not secure any lien in the nature of 
an encumbrance to the plainfiff under Act XI of 1859. Mahadeo Saran 
Saha v. Thakur Prasad Singh - m 528 
Local Enquiry by Magistrate for the purpose of testing the credibility of - : 
witnesses examined-~Decision based solely on enquiry, if proper; see 

Criminal trial ... "T IT T en dnt 835 

by Magistrate to understand evidence ; *ee Criminal trial ... 885 
Lost record— Record burni— Decree, execution of — Limitation Aot (XV of 
1877), Boh. II, Art, 179, Clawses (1) amd (4)—Reconstruction of lost reoord— 
Inherent powor—BStep in aid of execution. 

A Court has inherent power to re-construot its records when they have been lost 
or destroyed. 

An application for execution of a decree need not be accompanied by a copy of the 
decree. When, therefore, the decree has been lost or destroyed, it is competent to the 
decree-holder to apply for execution and to obtain relief upon proof of the contents of 
the decree by secondary evidence, 

An application toa Court to re-construct a lost decree, is not a step in aid of 
execution, as it is needless for the decree-holder to have the decree restored before he 
applies for execution, which must be done within three years from the date when the. 
judgment was pronounced. 

Quere: Whether, when a record has been destroyed, the decree-holder 
is entitled to bring a fresh suit or whether he must apply for execution of 
the lost decree and prove its contents by secondary evidence. Raj Gir 





Sahaya v. Iswar Dhari Singh si 249 
Magistrate—Local enquiry—Testing credibility of witnesses for understand- 
ing evidence ; see Oriminal trial a 335 
—— ——local enquiry by, to understand idit See Criminal trial... 835 
—-————-.-— manager of encumbered estate—Information to manager— 
Institution of proceedings, order of attachments; See Criminal Proce- 
dure Code, Sec, 190 (1) (c) xui iss jo T 415 
——— — ——— taking confession—Police officer in next room—confession to 
be supported by good corroboration ; ses Confession retracted a 278 


Mohamedan mother marrying stranger after father’s death not to be appoint- 
ed—Guardian of person and property—Full sister and paternal uncles, pre- 

ference between-—Court's discretion, how to be exercised ; See Guardian- 

ship kah 682 
Mahomedan Dp noun S M pay en co-habitation—Pre- 

sumption of marriage—Father acknowledging the mother as his wife—Evidence. 

Where the question was whether the appellant, a Mahomedan, was to be regarded 
as the legitimate son of his father : 

Hold, that prolonged oco-habitation might give rise to a presumption of marriage, 
but that presumption was not necessarily strong, and did not apply in a case where 
the mother, before she was brought to the father's house, was a prostitute, there being 
no evidence of marriage between the parents of the appellant. 

Certain instances in which the deceased father was said to have acknow- 
ledged the mother as his wife, and the fact that two of the appellarrt’s sisters, 
whose legitimacy was as much open to question as his own, were married to 
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Mahomedan Law.—tContd.) 

respectable men, and the marriages were conducted with due formalities, did 

not establish that the appellant was born in wedlock and was legitimate, 
Ghajaffar Ali Khan v. Kaniz Fatima avs 649 

Wuqf—HMutwali, if can vacate ofice—Cour i's power to select 

trusteo—Limitation Act, 1877, Soh. I1, Arts. 120, 124, 

The Court in selecting a person for the office of trustee will, in the exercise of its 
judicial discretion, have regard to the wishes of the. author of the trust expressed 
in or plainly deduced from the instrument and if he has declared a particular person not 
fit to be appointed trustee, the Court will refrain from appointing him, 

A mutwali, in the absence of any authority in the deed of appointment cannot 
Appoint a successor or vacate the office in favour of another, 

The renunciation by a mutwali of his office is entirely distinċt from his determin- 
ation to act by a deputy. 

A claim to office and to property appurtenant thereto may be barred by 

limitation, If the office is not hereditary, Article 120, Schedule II of the 

Limitation Act is applicable ; if, on the other hand the office is hereditary, 


Article 124 governs the matter. Salimullah v. Abul Khair M. 
l Mustafa T 804 


Wagf property, mortgage of, if talid— Cadi, consent of —Subsequent 
aprrocal, if affective —Swbordinate Judge, if can discharge the functions of a Cadi— 
High rate of interest, Court's power to reduce—Receiter. 


Property which has been validly dedicated as wugf cannot, unless the mutwali is 
expresaly empowered by the deed of endowment to do so, be ordinarily sold or mortgaged. 
If, however, necessity is established and the permission of the Cadi is obtained, such 
alienation is valid, The consent of the Cadi is essential whenever he is available; and 
approval subsequent to the transaction is effectual In the case of a mortgage the 
proper course to follow is to appoint a receiver, so that the mortgage-debt may be paid 
out of the income, 

An approval by a Subordinate Judge of a transaction by which wuaf property 
is mortgaged, provided he has jurisdiction over the wuqf property, may be quite as 
effectual as a sanction by a District Judge, The analogy that the District Judge or a 
Judge of the High Court in its original jurisdiction is ae to discharge the duties 
of the Cadi, is more or less artificial, 

Where the mutwali effected a mortgage of the wugf property to avert a sale by 
Government for costs of partition, which were made a charge on the property, it was 
held that the mortgage was valid. 

Where the principal sum advanced on mortgage of wuqf property was Ra, 1,000 
the rate of interest was 12 per cent, per annum with quarterly rests, tho 

Court allowed interest at a reduced rate of 9 per cent. per annam, Nemai 





Chand Addya v. Mir Golam Hossain oe BI? 

— s wife's right, nature of : See Partition suit ... ». 080 
payment of—Rent Court, jurisdiction of: See Oudh Talukdar  ,.. 116 

, provision for, construction ; See Oudh Talukdar iei as 116 

ı Btep-mother—Btep-son" s estate ; See Hindu Law.—Mitakshars .. 588 





Manager of encumbered estate, Maeliisolo- Tja on to manager— 
Institution of procgedings—Order of attachment; See Criminal Procedure 
Code Sec, 190 (1) (c) bas beh tes * 909 des 414 
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Managing Member of a joint family, not a certified guardian—Agent—Mort- 
gage debt contracted by -father—Payment made by one of the sons» of the 


mortgagor, if extends the period of limitation ; Sse Limitation Aot, Bec. 20 484 
Market value, compensation, principle of—Land taken for publicipurposes— 

. Lucrative and advantageous way—Future utility; See Land acquisition ... 893 

, determination, !of—Future utility—Hypothetical building scheme ; | 

. See Land Acquisition proceeding is i "S SÉ, ~ 612 
———— , determination of— Valuation— Division into belts; See Land 





Acanor proceeding s xm iis ae we, O12 
Measurement—application by Landlord—Lands of several tenants—one =` | 
application against several tenants, if maintainable; See Bengal Tenancy 

Act, Sec. 91 ids "T i e a 216 
Mesne profits, application for, made by way of restitution by defendant— ' 

Execution of decree—Civil Procedure Code (1882), secs, 244 (c), 583 ; 

See Court-fees ... iis ies eF ids 541 
— —, assessment 2 ere of deores-—Resjudicata— Civil Prooidure 

Code (1882) Sec, 244, 

The assesament of mesne profits Hioni done by the executing Court is not & 
procedure in execution of a decree, as it results in the final decree, Section 244 would 
not therefore apply. 

The principle of res judicata aplies to question decided in execution 
proceedings. The binding force of such a judgment depends upon general 


v 





principles of law. Sarat Chandra Roy Chowdhury; v, Khalil Mondal... 501 
—, assessment of— Partial eviction procurd by landlord— Suspen- 
sion of entire rent; see Rent, suit for  ... ‘ie "e - 591 





————— —, assessment of — Revenue sale—Knoumbranoe or under-lenure, tf ipso 
Sacto avoided —J oint and several liability—J oin tort-feasors, liability of— Release 
of one wrong-doer, if releases all—Doctrine, applioability—Splitting wp olaims— 

‘Joint decree, tf can be passed, 

An encumbrance or under-tenure is not ipso facto avoided by the sale of an estate 
for arrears af revenue, and is only liable to be avolded at the option of the purchaser 
‘at such sale, The law does not require any notice as a necessary preliminary to a suit 
to avoid an under-tenure, but the option of the purchaser may be exercised by insti- 
tution of & suit within the time allowed by law. 

Where no notice was given by the purchaser before the commencement of the suit 
for ejectment, the tenure or encumbrance was not annulled till the date of the institution 
of the suit; for the period antecedent thereto, the auotion-purchaser is entitled only 
to such sums as represents the rent payable by the tenure-holders of the first degree 
for this sum can be made only against such of the defendants as held the tenure 
directly under the defaulting proprietor and not agalust all the tenure-holders jointly 
Bae severally, 

“The . ability of wrong-doers in tort is, as a general rule, joint and several, 
The rule, of joint liability is inapplicable where the general principle that where acts of 
several persons by design or by.conduct tantamount to conspiracy, contribute to thé 
commission of a wrong, they are jointly liable, is not applicable, Hence the’ tenure: 
holders af different grades ‘defendants) who held posseasion of ¿he property under thé 
defaulting proprietor till the purchaser ‘plaintiff; made his election and who had not 
: combined or conspired to keep the purchaser out of possession, are not jointly -and 
severally liable for the meane profits, which:must be apportioned according to the labi- 
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Mesne profits—( Cofta.) 
lity of the various defendants, i. e., according to the share of the profits E 
by each defendant. 

A release of one without any intention to release the other joint tort-feasors, 
but only as a partial satisfaction, discharges the others only pro tanto. 

.The doctrine that release of one joint tort-feasor operates as a release of all applies 
only i in cases of joint liability. 

Where the plaintiff has released some of the wrong-doers from liability, 
his claim against the others has been Bplit up by his own conduct and 
consequently & joint decree cannot be passed against all the defendants. 





Ram Raten Kapali v. Aswini Kumar Dutt I 503 
Cause of action—Limitation Act (1877), Sch. II Art. 109 ; 
See Court-fees ee ase eee tee ae 541 





Restitution—Application by defendant—Oourt-fees Act, Sch. II. 
Art. Il—Advalorem Court-fee ; Sse Court-fee l ut we | BAL 
Mineral rightg—Permanent tenant; See Zamindar.. m n 653 


Minors, representatives of — Ci cil Procedure Coda (1882), Sec 456—Order appointing 
guardian ad litem. 

In a case where the question was whether certain minors were properly represen- 
ted at the hearing of a suit in which the decree now impugned was made, the order 
appointing a guardian ad litem of the minors was on the record, but no affidavit 
required by section 456 of the Civil Procedure Code (Act XIV of 1882) was forth- 
coming : 

Held, that it must be presumed, in the absence of evidence to the con- 
trary, that everything was regularly and properly done; and that the minors 
were properly represented by the guardian ad litem appointed by the Court. 


Munshi Munnu Lal v. Ghulam Abbas e OBI 

Minority of some of the plainliffe—Pleading ; Sae Limitation Act (1877), j 
Misconduct, charge of, not formally drawn up—Substance of charge understood 

by parties—Professional misconduct—Admission of charges; See Pleader 438 


Misdirection—Improper admission of evidence—Retrial ; See Trial by Jury 801 
Misjoinder, objection as to, when can be taken in appeal or revision— 
Waiver; Ses Legal Practitioners Act, Sec. 36 ie " o 513 
or multifariousness, objection as to—Enquiry under Bec. 86 of ihi 
Legal Practitioners Act, nature of—Prejudice ; Sea Legal Practitioners- 


Act, Bec. 36 a 513 
Misrepresentation of fiot read Permian to pakai i TN 
See Mortgage by guardian, validity of . ii — ds 197 


Mitakshara family— Son's an Mortgage by father—Dedt not immoral— 
Decree against son—Deores for assets under section. 90 of the Transfer of Property 
Act (IV of 1882)—Property obtained by survivorship liable. 


The son as legal personal representative of his father is liable to have a decree 
passed against him for his father’s debt, not being immoral ; he is liable to satisfy it, 
not only out of property which has descended to him but out of property which he has 
acquired by survivorship. 

Where a decree under section 90 of the Transfer of Property Act excludes the 
person and other property of the judgment-debtors (sons'of the mortgagors) but 
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Mitakshara family—(Oontd. ) : 

makes.the assets of the mortgagor amenable to the realisation of the amount decreed, 
the property which has come to the son by survivorship is liable for: the decretal debt 
of the father, if not tainted with immorality. Ram Lal Singh v. Maharaja 


Paswati Bejaipati Gaja Pati Ray Chinto Sultan Bahadur es 362 


.Mitakshara joint family- Father, decree against—Claim to attached 


property by son—Dismissal of regular suit—Delivery of possession—Objec- 
tion to by son, if can be entertained ; See Civil Procedure Code (1908), O. 21 


R, 100 ‘i "T dis are d M 61 
Member, ifcan be in possession on his own 


account—-Delivery of possession, objection to, if can be entertained ; 


See Civil Procedure Code (1908), O. 21 R. 100 ... = 61 
Mixed question of law and fact—Construction of will ; See Regjudicata ‘ae 461 
Money borrowed for benefit of principal—Principal, disclosed and undisclosed 

—Agent, contract by—Principal, ability of; See Contract Act, Sec. 233 236 


Mortgage—Person ‘acquiring interest in mortgaged estate since mortgage — Arrangement 
— Proportionate abatement— Mortgages not a trustee — Equity of redemption, purchase 
of, by mortgages, effect of — Debt, appointment of — Release by mortgages in facour of 
subsequent purchaser of portion of mortgaged property, affect of. 

As a general rule, the rights of persons who have acquired an interest in the mort- 
gaged estate since the mortgage, cannot be defeated or impaired by any subsequent 
arrangement to which they are not parties. If, therefore, a mortgagee with notice that 
the equity of redemption ina part of the mortgaged property has been conveyed, re- 
leases any part of the mortgaged estate he must abate a proportionate part of the mort- 
gage debt as against such purchaser. But this rule does not apply where the mortgagee 

releases a portion of the mortgaged property before the residue is transferred to third 
persons, ‘If he does so release, he diminishes his security ; but, as subsequent purchasers 
can only take subject to the mortgage, the inorigugee may throw the whole burden of 

‘the mortgage debt ori the residue. 

It is not open to subsequent purchasers of mortgaged property to compel the mort- 
gagee to grant them a proportionate abatement of the mortgage debt, unless it is estab- 
‘lished that such a defence would have been available to the mortgagors themselves. 

The effect of the purchase of part of the mortgaged property by the mortgagee is 

"not to extinguish his’ mortgage security in its entirety. 

The relation between the mortgagor and mortagee is not so far analogous to that 
between a trustee and cestwi gue trust, as to preclude a purchase of the equity of redemp- 
:tion by the mortgagee. This rule is subject to the qualification that the Courts, if called 
upon to scrutinise the transaction, will look upon it with jealousy, and will set aside 

18, purchase made by the mortgagee when, by the influence of his position or by construc- 

‘tive fraud, he has gained an unconscionable advantage, and has purchased the property 

for such a low price as may be taken to be fairly indicative of fraud or undue influence. 

The effect of a transaction is to be judged by its nature. If the sale was intended 
to be one of the equity of redemption merely, the mortgagee acquired the property sub- 
ject to his mortgage, and in such a contingency, while there ig no extinguishment of his 
right to enforce the mortgage against the remainder, the mortgage is extinguished to 
the extent of the amount fairly chargeable upon the property purohased by him, Ifon 
the other hand, the gale was of the property freed of the mortgage, and the intention of 
the parties was that the mortgagee should hold the portion transferred to him freed from 
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Mortgage—( Contd. ), s 

the mortgage debt and the purehase money should Bs applied in reduction of his dues, 
the mortgagee will not be bound to apportion the debt. In this latter contingenoy, 
unless the purchase might be successfully impeached on the ground of fraud or undue 
influence, the mortgagee is not bound to allow credii fora larger sum than what was deli- 
brately settled as the price of the portion purchased by him.. Cases on.the subject re- 
viewed: 

A mortgagee may, at an execution sale, purchase a portion of the mortgaged property 
free of his mortgagee. The distinction is not so much between a private sale and an exe- 
cution sale, as between a purchase of the equity of redemption and a purchase of the 
entire interest in the property. 

As between the mortgagor and mortgagee, the latter is entitled to release a portion 
of the hypothecated property and diminish his own security to that extent.. It is not 
obligatory upon him to proceed against all the properties rateably or to exhaust them 
for the satisfaction of his debt. ; 

A mortgagee who has a security upon two or more properties which, he 
knows, belongs to different persons, cannot release his lien upon one so as to 
increase the burden upon the others without the privity and consent of the 
persons affected. But this doctrine has no application to a case, where the 
release took place at a time when the purchaser of the mortgaged properties 
had not purchased any interest in the mortgaged premises and the mortgagors 
alone were affected by release’ Mir Eusuff Ali Haji +, Punchanon 

| Chatterji is 689 

, non-extinction of— Endorsement on mortgage bond— Transfer of Pro- 
perty Act, Sec. 74 ; See Registration Act, Sec. 17 ... is 551 
, of Wuaf property, if valid—Cadi, consent CM OR val. it 
effective—Subordinate Judge, if can discharge the function of Cadi; 
See Mahomedan Law—Wuaf property one 817 
prior payment of—Suit on Mise. m for 
payment of prior debts— Civil Procedure Code (1882), Bec. 431 ; See Regis- 
tration Act, Bec. 17 i — MT re sian 561 

Priority—Assignes’s mortgage of the ‘mortgaged property as owner— 
Equitable mortgage by the assignee by deposit of title desds—Foreolosure, suit for, 
by mortgagee from assignes— Equitable mortgages not a party to the suit—Kffeot of 
the foreclosure deoree on the equitable mortgagee—Sub-morigage—Practice— 
Remand. . 


A party is not bound or affected by a decree in n mortgage suit to which 
~ he is not made a party. When two parties held a mortgage of the 
same property and each enforced his security without making 
the other a party, any question of priority between them must be 
determined in a suit to which they or their representatives are 
both parties. Maung Tha Hnyin t. Maung Mya Su .. te 166 


, subsequent suit on—Olaim for payment of prior debts 
— Payment of prior mortgage—Civil Procedure Code (1882), Sec. 431 ; See 











Registration Act, Sec. 17 T iss en I 551 
Mortgage Bond, endorsement on—Non-extinction of mortgage— 


Transfer of Property Act, Sec. 74 ; See-Registtation Act, Sec. 17. TN 557 
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Mortgage by guardian, validity of—Gwardian and Ward? Act (VIII of 1800), 

|. Beo 31— Order, if to substantially comply with the procisions of the seotion—Order 
gbtained on misreprosentativn of fact and ot by fraud— Mortgagee, entitled to 
amount advanced, 

A mortgage executed by a certificated guardian of a minors property in pursuance 
of a permission obtained on misrepresentation of fact and not by fraud is a 
valid mortgage, even though the permission ought not to have been granted. 
A mortgagee is not bound to go behind the order of the Court permitting the 
mortgage, where no case of fraud exists. 

An order granting permission to the guardian to transfer is sufficient if it substanti- 
&lly, though not ín form, complies with the provisions of section 81 of the 
Guardian and Wards Act. Thus an order not reciting the necessity for 
which the loan was required is valid, if the petition on which the order was 
granted contained the requirements provided in section 31 of the said Act. 

A mortgagee is not entitled to recover any larger sum than what he has 
actually advanced. Maharaja Sir Rameswar ERES Bahadur » 

Dhunpat Singh. Y ids 197 

Mortgage debt contracted by father—Payment made by one of the sons of 

© the mortgagor, if extends the period of limitation—Payment by uncerti- 

. fled guardian—Managing member of joint family—Agent ; See Limitation 








Act, Sec. 20 iis ; 484 
Mortgage decree, direction e eni eer to be “paid out of 
the surplus sale proceeds, if valid ; See Mortgage! suit E 563 
-— — ——., form of—Direction that subsequent mortgagees to be ai 
out of the surplus sale proceeds, if valid ; See Mortgage suit 563 
, if money decree ; See Civil Procedure Code (1882), Sec 278 178 


- Mortgage gnit Trana of Property Act (IV of 1882) Secs. 59, 88—Attestation— 

Party to a deed if can be attesting witness—Purdanashin lady, exeowtion of deed by 

— Proof wecessary— Mortgage decree, form of —Subsequent enoumbrancer, if entitled 

tu relief. 

A person who isa party toa deed cannot be regarded as an attesting witness. 

An attesting witness is a person in whose presence the instrument is executed; 

‘tho expression presence involves two ideas, namely, mental cognition of the act and 
physical contiguity. 

Where, according to the custom of the country, purdanashin ladies are unable to 
appear before male witnesses, a document which by independent testimony is conclu- 
sively proved to have been executed by a purdanashin lady may reasonably be deemed 
to have been attested by witnesses who were present outside the pwrda, and who before 
attestation, satisfled themselves that there was no fraud, and that the document had 
been actually executed by the lady screened off from their gare, 

The Court should be careful to see that the deeds taken from purdanashin women 
have been fairly taken and that parties executing them have been free agents and have 
been duly informed of what they were about. 

À mortgage decree which directs that the second and third mortgages to 
be paid out of the surplus of the sale proceeds realised in execution of the 
decree obained by the first mortgagee is 4 valid one. Sururijigpr Begum 

v. Baroda, Kant Mitter 563 
Mortgage property, part of, purchase of, effect of ; See Mortgage " 639 
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Mortgagee, if can realise larger Bum than advanced ; See Mortgage by 

guardian, falidity of er m ser TP 

, rights óf—Securities on two or more —À belonging to 

different persons—Releuse of portion of mortgaged property ; See Mortgage 

Mortgagor depositing the amount found due by first Court— Payment 

protantu—Larger amount decreed by appellate Court—Interest to run 

on difference ; See Deposit in Court EN T s 

and Mortgagee, relation between—Purchase of equity of 

dant by private or exeoution gale ; See Mortgage .. - 

Mukhtear convicted of oriminal offence implying defect of mal 

Which Court has jurisdiction to initiate Ws ; See Legal Practi- 
tioners Aot, Secs. 12, 18 (7), 14 








639 


639 


164 


Muktearnama, amendment of—Amendment, power "e of TER 


retrospectivo effect of —Inherent power of Court to amend. 

When an application for execution of decree has been presented by a 

muktear who was in fact authorised to file it, but whose name had been 

omitted by mistake from the muktearnama, the Oourt has inherent power 

to allow the muktearnama to be amended upon discovery of the mistake. 

The amendment when made, validates the proceedings, for purposes of limi- 

tation, with retrospective effect from their commencement. Chhayeman- 

nessa Bibi v. Kazi Basirar Rahman T. 

Municipal assesgment— Civil Court's power to revise and correct valus- 
tion—Fresh assessment— Raising valuation ; See Jurisdiction 

Munsiff’s Court subordinate to High Court—Transfer of suit— Concurrent 
juriediction ; See Civil Procedure Oode (1908), Sec. 24 

Mutuality— Bight to call for account—Partnership—Waiver ; See Partes. 
ship, dissolution of ; 

Mutwali, if can vacate office—Deed of ! appointment See Ngina 
Law—Wuqt ove 

Necessary party—Trustee, E as of Wil, suit for orein 
of ; See Resjudicata ds aa Les 

Negotiable Instruments Act, See. ica. 


658 


304 


2 


Where a hand-note contained no covenant for repayment to the creditor or to hi» 
order and there was no evidence that by any custom or usage, instruments of this 


deseription were negotiable in the locality : 

Held, it was not a negotiable instrument within the meaning of sec- 
tion 4 of the Negotible Instruments Aot, illustration (5) to that section 
notwithstanding. Kumar Satya Priya Ghosal v. Gobind Mohan Roy 
Negotiability—No covenant for repayment—QOustum—Hand-note; See 

Negotiable Instruments Act, Sec.4 ... bs 
New tenancies, creation of—Intention of nm. ; See Bub-division of 


tenancy i T 
Non-production of account by TK party, effect TN UNA 
See Partnership, dissolution of i» - «i wee 
Non-Begistration of landlord’s name—Written contract to pay rent— 
Suit for rent; jee Land Registration Act, Becs, 78, 81 ... oo, 
Non-Service of summons, defence of—Suit to set aside decree ; See Decree, 
suit to set aside sie ae ` am $^ ver 


236 
236 
“66 
668 
677 


250 
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Non-service—( Contá:) 

of aummons-—Suit to set aside decree ; See Decree, suit to set 
aside jà ats - 

Kon ranieri holding, Dandie of—Snuit for ejectment sakal transferee 
—Transferor not made party in the suit—Transferor praying to be made 
party ; Bee Civil Procedure Code (1908), O. I. B. 3 ibe 5n 

Notice, if necessary —Revenue sale—Auction-purchaser—Avoidance of en- 
cumbrance or under-tenure— Option of the purchaser, how exercised ; 











See Mesne profits, assessment of eee ià s 
, party having— Order in earlier proceedings binding—Resjaðienta | 
See Execution proceedings, fraudulent as 


— served on judgment-debtor, if sufficient—Assignee, execution bes 


Decree, assignment of—Oivil Procedure Code (1882), Sec. 232 ; See Exe- 
cution of decree se ss 

to auction-purchaser, if necesgary— Sale, sitis aside eT See Civil 
Procedure Code (1882), Sec. 810A. 2 
to transferor and Nodewientedubigr- Rafgdi ent of dius Raconüon 
by assignee—Civil Procedure Code (1882), Sec, 282 ; Ses Execution of 
decree iis rai ar d vu TE 


Oaths, administration of, to witnesses in proceedings under Seca, 2 and 8 of 
Disorderly Houses Act, if proper ; Ses Eastern Bengal and Assam Dis- 
orderly Houses Aot, Secs. 2, 8, 6 and 6 


Objection, fundamental, going to the root of the matter—Court's power to 
decide—Civil Procedure Code, Sec. 526 —Agreement on which the award 
is based is against public policy— Object being to ‘stifle prosecution of 
non-compoundable offence ; Sese Civil Procedure Code (1882), Secs. 520, 
621, 525, 526 |, f 

, nature of, to be E Bor arrears of revenue awe — 
ency of Land Acquisition proceeding —Revenue-s2le-purchaser, if entitled 
to be made party ; See Oivil Procedure Code (1908), O. I., R. 10, cl. (8) 

Obligation imposed by trust-deed, performance of, money spent for—She- 

* bait's right of re-Imbursement ; Sse Debattor estate. liability of 











Occupancy raiyat—Land let out for reclamation— Progressive rate for some- 
time and then rent fixed in perpetuity— Holding heritable and transfer- 
able— Holding at a fixed rate of rent for 12 years—Tenure ; See Bengal 
Tenancy Act, Sec, 167 ... s= se e" as 

Suit for rent—Presumption—Holding continuously for 
12 years ; See Bengal Tenancy Act, Seo. 20, Sub-sec, 7, applicability of 

Occupation for less than 12 years—Raiyat—Inorense of rent by an unregis- 
tered instrument—Bengal Tenancy Aot,Seo. 48, does not control Beo, 180, 
Sub-sec. (1)—Ooccupation for less than 12 years ; See Chur lands 

Offence committed before him or brought to his notice—Criminal 
Procedure Code, Seo. 476—Court—Judicial proceeding—False complaint 
to District Registrar—Sanotion to proseoute ; See OCrimininal Procedure 
Code, Secs. 195, 476 Vis : 

Offerings to the dead—Agradani Brahmin’ 8 claim ; Ses Hindu law, Sradh 
gifts sia T e es ae iss 


250. 


426 


508 


854 


86 


354 


297 


I81 


420 


220 


56 


864 


111 


275 
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Office, hereditary, cldim to, and to property appurtenant thereto—Limitation 





. Act (1877), Soh. II Art. 124; See Ma&bomedan.Law—-Wugf ... eee 804 
, non-hereditary, claim to and to property appurtenant thereto— Limi- 
tation Act (1877), Sch. II, Art, 120 ; See Mahomedan Law—Wuqf S 804 
Office of mutwali, renunciation—Acting by Deputy ; See Mahomedan 
Law—Wuqgf .. ‘ee e is 304 


Official Assignes—High Goats power to Ga aa BAEN system 
established by 11 and 12 Viot. Ch. 21 ; Seo Indian Insolvenoy Act, High 





Oourt’s jurisdiction under T € 443 

. Onus of proof—Inprovement- Enhancement of KE Tenanoy 
Act, Sec 29 (c) ; Ses Landlord and tenant iss ons 1 

Oral evidence.—Collateral agreement, varying terms of mortgage ee 

See Evidence Act, Sec. 92 = sii bee 39 

Order for amendment of deoree, if KENAN A Oourt’s power of re- 
vision ; See Civil Procedure Code (1882), Sec. 206 bs a 81 

in earlier proceedings binding only on party having ETT 
Resjudicata ; Ses Execution proceedings, fraudulent vee - 857 





not reciting the necessity for Joan —Petition containing the require- 
ments of Sec. 81 of the Guardian and Wards Aot—Substantial compliance; 





See Mortgage by guardian, validity of - 197 
of the Collector referring parties to oivil Gara eka producen 
in appellate Court—Suit, maintainability ; See Pensions Aot, Sec. 6 281 


under Sec. 8 of Disorderly Houses Act, an administrative order and 
not a judicial order ; See Eastern Bengaland Assam Disorderly Houses 
Act, Seca. 2, 3, 5and6 ... ase ive 297 
under Seo. 3 of Disorderly Houses Act—Oriminal ‘Court—High 
Court's revisional power ; See Eastern Bengal and Assam Disorderly 











Houses Aot, Secs. 2,3, 6 and 6 $a rs eos 297 
under Seo. 36 of the Legal Practitioners Aot—Revision—High Court 
when.can interfere ; Sês Legal Practitioners Act, Sec. 36 . 518 


Order appointing guardian ad litem—Oivil Procedure Qodé (1882), Bao: 
D46 —A bsenoe of evidence of affidavit-—Presumption of regularity ; See 
Minors, representations of is i or is 557 


Order of Court under Punjab Laws Act declaring debtors insolvent, effect 
of—Debtor’s property—Oivil Procedure: Code, Ohap. XX—Receiver ; See 
Indian Insolvency Act, High Oourt's jurisdiction under .... T 448 


Ordering a person to be apprehended for an offence. meaning of ; See 
Indian Penal Code, Bec. 216 22: EM i id E 109 


Oudh Estates Aot, Becs. 18, 16, 17,—Immovable property in Oudh, how 

to be transferred by gift—Object of gift outside the operation of Sec. 18 

of Oudh Estates Act—Oudh Estates Act, Secs. 13, 10, 17 ; See Gift inter- 

vivos, bs SA — cee x wie '887 
Oudh Talukdar—superior proprietor —sub-proprietor— Maintenance, provision for— 

Rula of the British Indian Association of Oudh, construction of—Swit in a Rent 

Court—Jurisdietion— Maintenance, payments made on account of. 

A provision for the maintenance of certain Oudh Talukdar’s relatives contained 
the following : 


t || 
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Ondh Talukdar—( Contd.) c , 
.. “ This class will remain in possession of what they actually had at annexation 
“rent-free” during their life-time, but subject to payment in the second generation of 
25 per cent. to the Talukdar, and in the third 60 per cent., and will not have transfer- 
able rights, If such persons pay the Government Revenue, plus 10 per cent. to the 
Talukdar, they will have heritable righta in addition : 
Held, that the bulk sum out of which the percentages were to be struck was the 
assumed rental, of which 50 per cent, was the Government revenue. 
Held also, that it wasnot within the province of a Rent Court to 
determine whether maintenance was or was not payable, and, consequently 
that certain payments made on acconnt of maintenance to the respondent by 
the Court of Wards, whioh represented the appellant during his minority, 
could not be opened up by the appellant in a guit brought ina Rent Court by 
hím after he attained his majority. Thakur Nawab Ali Khan *. Wahid 
Ali ss 116 


Ouster—Erection of substantial building by a co-owner ona portion of $ 
& joint.property without other co-owner’s oonsent—Special facts ; See 








Co-owners T s : -189 
One co-owner’s sle—Dompaton of part — Speofal oe Bee Qo- 

owners e ik 189 

Pardanishan jady enton of deed — ee duy s See Mortgage di . 563 
. Execution of deed— Proof necessary ; See Mortgage 

guit Ss P ss 25 S 568 

Parol agreement for lease, it onorabla Ses Lease T We 543 


Partial coincidence—Decennial perloda—Rise in prices of staple food 

crops— Enhancement of rent ; See Bengal Tenanoy Aot, Secs. 30 (bj and 4 

82 (a) PUN s wes x 380 
Partial eviction procured by padid Sapine of entire rent—Ten- 

ant recovering decree for possession and mesne profits for the period ; 

» See Rent, suit for. T. mes 591 
Parties, necesito an person aid his haba oke iade — eee. 

i vice of notice on unknown person, how effected—Civil Procedure Code  . 

= (1882), Sec. 82 ; Sea Partition suit - 680 
Partition-—Absent DRaa share, if oan be adek over to us ; See Par- 

tition snit S sis a Sie ‘ae et 580 


Estates Partition Act (V. of 1807 B. C.) Beo. 7—Previons aptis fas 
contemplated, 
Seotion 7 of the Estates Partition Act evidently contemplates a formsl division 
of the lands of an estate, by metes and bounds, agreed to by all the co-owners and a 
possession of separate lands held in severalty by each such co-owner. - 
The Collector therefore is not precluded by that section from making & Poruton 
where there was not sucha partition of the estate already subsisting, 
` Where the lands have been ‘partitioned in suoh manner and such divi- 
slon .is subsisting at the time of the application to the Collector, inspite of 
any further sub-division of the parcels no partition of the estate can be made 
under the Act except on-the joint application of all the proprietors or in pur- 
suance of a decree or order of a civil Court and this too, even in the case 
where after suc private division each of the Beparate parcels becomes or 


i 
i 


s 


f ! 
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Partition— ( Contd.) mE E 
some of them become by reason of transfer or succession or otherwise jointly 
vested in more proprietors than one. Shah Tajammul Ali e. Mussod 
Ali kis 291 
Joint estate—Subordinate tenure under one co-sharer— Effect of partition. 

An estate was held in three equal shares. Plaintiff obtained settlements from all 
the co-owners, of one of the shares, and then granted leases tc the defendant, The 
parent estate.was subsequently partitioned under Act V of 1897 (B. O.) but the co- 
sharers to whom the lands in suit were allotted took no steps against the plaintiff or the 
defendant nor did they disturb the defendant's possession nor dispute the plaintiff's 
title : 

Hsid, the defendant was in no way entitled to withhold payment of 


rent to the plaintiff. Almanaddi Patari v. Nabin Chandra Gope .. 96 
————, power of Collector when existe—Estatea Partition Act, Ser, 7, 
Boope of— Previous partition ; See Partition ... i js 291 


——— suit for—Partition suit, scopa of 

In a suit for partition of joint properties, all properties jointly owned by 
all the parties must be included. Properties jointly owned by some of the 
parties and other persons not parties to the suit cannot be included. 


Kailash Chandra Das v Nityananda Das - 884 


Partition suit— Parties weoessary— Hindu wife, if wnnecexary  pariy—— Unknown 
person and his heirs to be made parties—Sorvice of summons—Ciril Procedure 
Code ( det XIV of 1888) Sec. 88—Cvurt's power to regulate procedure— Appeal, 
valid, requisites of—Indian Evidence Act (I of 1872), Seo. 107— Presumption. 
Ordinarily only such persons should be added as defendants in a partition suit as 

are owners of the interest to be partitioned. But if it cannot be ascertained with pre- 

cision whether some of the owners are alive, then both the unascertained owners and 
their legal representatives should be added as defendants, and service of notice effected 
on the unascertained owners in the’ manner presoribed by seotion 82 of the Code of 

Civil Procedure (1882;. 


The only presumption enacted by section 107 of the Indian Evidence Act is that 
the party is dead at the time of suit, but there is no presumptfon as to the precise time 
of his death, 


The Court has inherent power to regulate its procedure in such & manner as may 
shorten litigation and result in substantial justice to the litigant parties. 


The requisites of a valid appeal are, frst, that no one can appeal from a judgment 
or decree unless he was a party to the action or was treated as such or is the legal re- 
presentative of a party or has privity of estate, title or interest, apparent on the face 
of the record ; secondly. that the ap ellant hag an interest »n the subject-matter of the 
suit; and thirdly, that the appellant is prejudicially affected by the decree com- 
plained of. 

A Hindu wife's right to maintenance is attributed ta a kind of identity with her 
husband in proprietary right, though her right may be of a quite subordinate character. 

When & partition takes place, the share of the husband may be made 
over to his wife, tq, be held by her on his behalf during his absence. Srinath 

Das v. Probodh Chunder Das i 580 
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"Partition guit—( Contd. ) 
——— —— ——, 800pe of— Properties jointly owned to be {ncluded*—Properties 
jointly owned-by some of the parties not to be included ; See Partition, 





suit for in sie 384 
Partners, one of severi BA E to arbitration withost suet | 
authority— Validity ; Ses Partnership, dissolution of idi ias 658 
—, surviving, duty of—Subsisting contract—Dissolution of partner- 
ship, effeot of ; See Partnership, dissolution of & bas 658 
Partnership, dissolution of, effect of—Subsisting sontesee Baseline 
partners, duty of ; See Partnership, dissolution of is ii 658 


, dissolution of—Purtner, death of— Personal representativa of deceassd 
partner, accountability— Mutual accountability—Subsisting contract, liability of 
firm for, after dtssolution—Arbditration, submission to, by one of the members of the 
firm, if talid—Indian Oontract Act (IX af 1872), Seo, 208— Presumption-— 
Accounts, production of, by accounting party. 

The right to call for an account upon the dissolution of a firm, is mutual and 
each partner is entitled to an account from his co-partners of their partnership 
dealings end transactions, unless he has legally waived or parted with such. 

The personal representatives of a deceased partner, are entitled to an accounting 
from the surviving partners. The former are bound to account when the deceased 
partner had the management or control of the assests of the firm. 

The dissolution of partacrship does not affect the liability of the firm for aubsist- 
ing contracts and it is, therefore, the duty of the surviving partners to take all steps 
necessary for the completion of their unperformed engagements. 

One of sevéral partners without special authority cannot bind the others by a 
submission to arbitration, as it is no part of the ordinary business of a trading firm 
to enter into a submission to arbitration ; the same prinolple applies after dissolution 
of'a partnership by death of one of the partners. 

If an accounting party does not produce the accounts or destroys them 
before the matters have been finally adjusted, the Court will presume 
everything most unfavourable to him, consistent with the established facts. 

Hazi Muhammad Akbar v. Dwarka Nath Sarkar >~ 658 
Party. addition of—Land Acquisition—Sale for arrears of revenue during 
pendency of Land Acquisition  proceeding— Bevenue-sale-purchaser, 

if entitled to be made party—Revenue-sale purchaser, nature of objeo- 

tion to be urged ; Sea Civil Procedure Code (1908), O. 1, R. 10, Ol. (3) 490 
——— ————————-8uit for ejeotment against tenants transferee—Tenant 

transfering non-transferable holding— Tenant not a party to suit— 

Tenant praying to be made party ; Bee Civil Procedure Oode (1908), O, 1, 








R.8 n m » " A 4% 
, cross-examination of,—Advocate forcing his pasa to produce his | 
own client ; See Advocacy es ss 172 

disclaiming all interest in property— Decree, binding harana fe 
Party raising question of construction of will; See Resjudicata X 461 





, effect of not making equitable mortgagee—Suit for foreclosure by 4 
mortgagee's assignee—Assipne.’s mortgage of the mortgaged property as 
owner—Equitable mortgage by the assigaee—-Foreolosure iiis effect E 

of—Sub-mortgagee ; Ses Mortgage = ee. RES 1668 


‘Vou. XL] | INDEX OF CASES. 135 

















Party—(Contd.) — « 

, Decessary—Seoretary of State— Certificate sale not daigai: See 
Suit for possession or "T m id 885 

, Trustee, representatives of—Will—Suit for agak 
of ; See Resjudicata ous ca m me 461 
to a deed, 1? oan be attesting abuse Bee Mortgage suit jus 568 

—-— to proceeding, improper refusal to join as—Revisional power of High 
Court ; See Civil Procedure Code (1908), O. 1, R. 10, OL. (3) "A 420 

to proceeding, improper refusal to join as—High Oourt’s power of 
revision ; See Civil Procedure Code (1903), O. 1, B. 30, OL (3) ni 420 


Paternal uncle and full sister of Mahomedan, preference between— 
Guardian of person and property—Court's discretion, how to be exer- 
cised—Mahomedan mother marrying stranger after father's death not 
to be appointed ; See Guardianship 6 ii 632 

Payment by one of the sons of the mortgagor, if extends the period of 
limitation—Mortgage-debt contracted by father—Payment by uncerti- 
ficated guardian—Managing member of joint family—Agent; See 


Limitation Act, Ser, 20 avs s 484 
——-——~ not certified within time, how Stoves See Civil Procedure Code 
(1882), Secs. 244, 258 see ine “i x 91 


—— ——— protanto—Mortgagor depositing the amount found due by frst 
Court—Larger amount decreed by appellate Oourt—Interest to run on 
difference ; See Deposit in Court... iss ses 220 

Payment by uncertificated guardian— Managing nember- Joint family — 
Agent—Mortgage-debt contracted by father—Payment by one of the 
sons of the mortgagor, if extends the period of limitation ; See Limita- 


tion Act, Seo. 20. ss vis s 484 
Penal Code, Seo. 143, AE E Teal assembly, TUM of ; See 
Penal Code, Secs. 143, 379 is T v5 410 





, Sees, 143, 379— Dishonest aii Unlawful — assembly— 
3 Findings in judgment —Judg ment in appeal— Criminal Procedure Code (Act Ed 
of 1898), Seos. 424 887, 
A judgment of an appellate Oourt (other than the High Court) must contain, 
among other things, the point or points for determination, the decision thereon, and 
the reasons for the decision. 


No conviction can be had for theft unless there isa finding that the aocused had 
an intention to take the property dishonestly out ofa person's possession—more s0, 
when the accused set up a bosta fide claim of right. 


Before any one can be convicted under section 148 of being a member of 

an unlawful assembly, it must be determined that there was an unlawful 

assembly within the meaning of section 141. Ram Lal Singh v. 
< Hari Charn Ahir .. 410 


———, Sec. 216—Harbouring or oconcealing—"' Order a person to be 
apprekanded for an offence,’ meaning of —" Punishable," meaning of. l 

It is an offence under section 316 of the Indian Penal Code, to harbour or conceal 

a person for whose apprehension an order has been passed by a public servant, even 

. when such apprehension is sought to be made not for the purpose of trying him for 
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Penal Code—( Contd.) PN 
an offence that he may have committed, but for enforcing a punishment already 
inflicted on him for having committed the offence, 


The expression “order a person to be apprehended for an offence” in section 216, 
Indian Penal Code, means only that the offence is the causa sine qua ron of the 
apprehenaion, - 

The word “ punishable” in the latter part of the section is used merely 
for the purpose of describing particular classes of offences in relation to 
whioh the punishment indicated in the section i8 to be inflieted ; and it 
does not indicate that in a particular case the offence must not have been 
punished. Ratanji Koer v. King Emperor en ah T 109 


Pensions Act (1571) Seo. 6—Certifieate— Collector's order referring the parties to 
oicil Court,— Certificate produced in the Court of ap peal—Sanad—Construction 
—Grant of the soil of a village. 


Where the Subordinate Judge decreed partition of a village holding that, though 
it came within section 6 of the Pensions Act, the want of a certificate was sufficiently 
met by anorder of the Collector referring the parties to civil Court to determine 
whether the said village was partible, and the High Court on appeal confirmed that 
decree holding that the Sanad, by which the Sritish Government confirmed the land, 
‘was nof a grant of land Revenne bnt of tha soil of the village itself, the Judicial 
Committee affirmed that conclusion as toa question of construction, particularly as it 
seemed to them that the Subordinate Judge was fully justified in treating the said 
order of the Collector as dispensing with the said certificate 

The Judicial Committee approved of the procedure adopted by the High 
Court in allowing the plaintiff to procure and file a certificate under section 8 
of the. Pensions Act pending appeal from the decree of the lower Oourt, which 
treated the order of the Oollector referring the parties to civil Court for 
determination whether certain villages were partible, ag equivalent toa 
certificate “under the said section. Sardar Ganpat Rao Moharkar v. 

: Sardar Anand Bao Baji Sahib _... 281 
Performance of obligation imposed by trust deed, money sned for— 

Shehait’a right of reimbursement ; See Debattar estate, liability of  .. 230 
Permanent tenant— Mineral rights; Ses Zamindar jus e. B53 
Permission to mortgage obtatned on misrepresentation of fact and not on 

fraud, if valid ; See Mortgage by guardian, validity of ee m 197 
Person acquiring interest since mortgage—Arrangement—Realease of part 

of security —Transfer of residue to third person— Proportionate abate- 

ment ; See Mortgage see e. ine is ae 639 


charged as prino!ple under Sec. 302, Indian Penal Code, if can be 
Convicted as an abettor ; See Confession retracted m 7, 9378 
alafming under instrument, if bound by the terms ; Sea Will, cons- 
truction of T = ad ids c 461 


Personal representative of deceased partner, if and when ‘can call for 
accounts from surviving partner ; See Partnership, dissolution of sae 658 


Place of .euing— Suits to set aside. decree fot fraud; Bes Decree, setting 
xu LL L0 11 i e). 86 c 
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Plaint—Amendment in second appeal; See Limitation Aot (1877), Bec, 8 87 
Pleader—Prdfessidnal misconduct—Admission of charges—Formality of 
Grawing wp charges. 
Where the charges of misconduct against a pleader were not formally 
drawn up but the substance of them was perfectly understood by the party 
and the latter deliberately admitted them, the order passed by the Judge is 


not ultra vires, In the matter of Chanda Singh 438 
Pleadings—(ivil Procedure Oode, Sec. 50—Minority of some of the plain- 

tiffs— Limitation Act, Seo, 8 ; See Limitation Aot (1877), Sec. 8 ave 34 

Pleadings and proof, variance between— Test; Ses Trust property =... 2 


Police, independent discovery by—Accusei’s statement as to place of con- 
cealment, admissibility ; Ses Evidence Act, Bec. 27 is is 182 


Possession, interference with—Eviotion of tenant —Hent, suspension of— 
Bona fide belief of right to eject— Lawful process ; See Landlord and 
tenant t.e s: *58 ate 1 har 606 





, joint, suit for, against co-owners—Court to decide on equitable 
grounds ; See Co-owners P PA e 189 


———— —— of share in fishery— Joint right— Exclusive possession; See 
Oriminal Procedure Code, Seo. 145  ... sa ai - 419 


, suit for— Acoretion— Regulation XI of 1825, Beo. 4— Holding of tenant. 


The rule that when it is once admitted that the plaintiff was the land. 
lord, then prima facie all the land belonged to him and he was 
entitled to posses-lon of it till the contrary could be proved by those who 
claimed some title to the land, is not applicable when on the plaintiff land- 
lord’s own showing the state of things was such that the land would be 
presumed to fall under section 4 of Regulation XI of 1825 and to be an 
accretion of the jote of the defendant. Chowdhury Mahdeo Pershad v. 





Mathura Tanti m 148 
. —— guit for—Certificate sale not challenged—Seoretary of State, if , 
necessary party ; See Suit for possession “a wise m 385 





——, suit for, on declaration of title—Non-transferable holding, trangfer of, 
by tenant— Non-reaog nition of transfor by landlord —Surrender of holding by old 
tenant, acceptance of, by landlurd—Settlament of holding with a new tenant— 
Transfer, if am inoumbrance—Bengal Tenanoy Act (VIII of 1885), Sea, 86, 
8ub-Seos. (8) and (7 )—' Inoumbrance,” meaning of. 


Where a non-transferable holding or a portion of it is sold, the limitation of the 
interest of the transferor, so far us the portion transferred is concerned, amounts to 
an absolute extinction of his right in that land as between himself and the new 
tenants with whom the landlord on accepting a surrender from the old tenant, the 
transferor, gettles the holding. 


The transfer is not a limitation of the tenant’s interest but a complete 

extinction of his interest in the portion transferred and does not come within 

the meaning of thé word ^inoumbrance" as used in seotion 86, sub-sections 

(8) amd (7) of the Bengal Tenancy Act. Tomizuddin Khan » Khoda 
Nawaz Khan si 18 
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Possession and dispossession, no allegation— Adverse possession—Olaims 
to immovable property — Appearance of chur as island chur—maintand, 
unity with, subsequent—Aocretion to parent estate—Settlement of 
tenants ; Gee Chur lands 

Possessory suit by tenant—Re-entry bs landlord — “Bengel Tenahéy iot 
Bec. 87—Abandonment—Spcoifio Relief Aot, Bec. 0; See Due course 


of law . LEKI ter b.» 
Precise time of death — -PiesimittouscRedonse ish Sec. 107; See Parti- 
tion sult eat bra sis T 


Presence. meaning of—Atteating pie ahi is an ; See Wat aé suit ... 

Presidency Magistrate, order of—disoharge—Revyislon—Retrial—Orimi. 
nal Procedure. Code, Secs, 423, 437, 4389—Charter Act, Sec 15; See 
Discharge, order of 

Presumption as to death, when arises ; Beo Rvidence Aot, Sco. 108 

Bengal Tenancy Aot, Secs. 20 (7), 29; See Suit for rent ... 

—— Evidence Act, Ses 107—Precise time of death ; Ses Fartiston 

Suit -— - T i T 

Holding E ous for 12 years—Suit for M See Bengal 

Tenanoy Act, Seo, 20, Sub.Sec 7,applicability of 

Non-production of accounts by accounting party, effect of 

See Partnership, dissolution of € x 














— ——of marrlage—Father acknowledging mother as his wife— . 


Evidence ; See Mahomedan Law e m us 


—— MÀ —— 





of marriage—Prolonged co-habitation—Prostitute mother ; 
See Mahomedan Law sé tee is 
—~ —— ——-of regularity— Order appointing guardian ad Htem—Oivil 
Procedure (18821, Sec, 456 — Absence of evidence of affidavit ; Ses Minor, 
representation of I T M . 
Previous Partition—Colleotor's power of partition, when exists— Estates 
Partition Aot, Sec. 7, scope of ; See Partition  ,.. se ias 
Principal. disclosed and undiselosed— Money borrowed for benefit of prin- 
cipal—Agent, contract by— Principal, liability of ; See Contract Act, 
Seo, 288 en ee ia - vee n 
, liability of—principal, disclosed and undisclosed—Agent, con- 
tract by— Money borrowed for benefit of principal; See Contract Act, 





——— 


Bec, 238 kdi -— s sx = 
Principal and Agent—Agent, contract by— Money borrowed for benefit of 
principal ; Ses Contract Act, Sec, 288 ... sae d Pere 


Prior mortgage, payment of—Suit on subsequent mortgage—Claim for pay- 
ment of prior debts—Civil Procedure Qode (1882), Sec. 48: See Registra- 
tlon Act, Beo. 17 ~ ss as M 4. sive 

Priority between two mortgages—Assignee’s mortgage of the mortgaged 
property as owner—Equitable mortgage by the assignee—Foreclosure, 
suit for, by mortgagee from assignee—Equiteble mortgagee not a party to 
the suit-—Egfeot of foreclosure decree on the equitable mortgagee—Sub- 
moftgàtte See Morte ey eae.” iss iss Er T 


$ 
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Private arbitration—Invalid agreement—Court/s jurisdiction to decide à 

objections as to v&lidity of award; See Civil Procedure Code (1882) Secs.  - 

520, 621, 656, 026 is i" iR jus is 181 
Private defence, right of—Using abusive language—Charge under Sec. 504 

of the Indian Penal Code—Indian Penal Code, Sec. 104, applicability ; 

Sea Criminal Procedure Code, Sec. 258 m i 118 
Private sale—Purchase of equity of redemption—Mortgagor in mortgagee, 

relation between ; See Mortgage vs 639 
Probate and Administration Act, Sec. 90 Sub- Sec. (8j sa diniati, l 


powers of—Lease in excess of authority of administrator—Compromise ; 


See Civil Procedure Code (1882), Sec. 875 - se 346 
Probate Court—Declaration of reversionary interest—Suit oe denen. | 
if maintainable ; See Resjudicata A se see sw. © 623 


Probate proceeding—Party—Cross-examination, right of—Hindu | Law— Prosti- 
tute— Suooession — Neat-of-hin, undegraded. 

A, applied for the probate of the Will of X, alleged to be a degraded woman, 
Notice was served upon B, the undegraded next-of-kin of X. B appeared and denied 
that X was & degraded woman. In the course of the trial, the Judge ruled that B had 
no locus standi, as an undegraded next-of-kin does not take by inheritance from a degra- 
ded woman : 

Held, that B was entitled to cross-examine the witnesses who deposed that X was 
a degraded woman. : 

It is the right of every litigant in a suit, unless he waives it. to have nn a 
of cross-examining, witnesses whose testimony is to be used against him. 

The authorities upon the question of the right of succession of the 
undegraded next-of-kin of a degraded woman reviewed by the referring 


Bench. Chatoo Kurmi v. Rajram Tewari e e 124 
Procedure, Court's inherent power to regulate ; Ses Partition de 2 580 
——-— — Enquiry—Tout ; See Legal Practioners Act, Sec. 36 . 513 
in execution of decree—Assessment of mesne profite—Civil Pome: 
dure’ Code (1882), Sec. 244 ; See Mesne profits, assessment of T 501 
laid down under Succession Property Protection Act not followed P 
—High Court's power of interferrence ; See Succession Property Protection 
Act ves ie ies ES es 7 521 


Proceeding. institution of—Information to manager—Magistrate ; manager of 
Encumbered Estate—Order of attachment ; See Criminal Procedure Code, 


Bec, 190 (1) (0) n iu T TY 2 415 
— tay of—Appeal—Adinterim  protection— Adinterim receiver ; 
See Provincial Insolvency Act, Sec. 16, 46,47, ... dá 485 





Under Sec. 881, Civil Procedure Code, nature of-— Valuation— 
Jurisdiction—Bengal Civil Courts Act, Bec. 19—Statute, construction of— 





Resjudicata ; Bes Civil Procedure Code, Sec. 15, 83 - e. 478 
with respect to plot of Jand—Tenant of part, if can intervene ; 
Ses Criminal Procedure Code, Seo, 146 ... is sae sah 414 


Process for witness before commencement of hearing—Summons, disobedience qf— 
Warrant, application for—Laohes of party, condonation of—Professional witnesses, 
enamination of — Adjournment, —E 


-— 09 


a 
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“Process for witness—( Contd.) 

Every Court is bound to render all reasonable assistance to ae party to enforce the 
attendance of his witnesses. : x: 

A party is entitled at any stage of the case before hearing to apply for a summons 
to cite witnesses without referrence to the number of such applications he may have 
previously made, and it is the duty of the Court to comply with such application, if any 
time be left before the hearing of the cause. 

A reasonable latitude should always be givon for the convenience of 
professional men who have their own duties to attend to and cannot dance 
attendance all day on the chance of being called as witnesses. Tarachand 

Samanta r. Chandra Sekhar Mookerjee ree 29 


Professional men, examination of—Reagonable latitude; See Process for : 
witnesses sie € m -— me sas 29 
misconduct—Misconduct, charge of, not formally drawn up— 
Substance of charge understood by parties—Admission of charges ; See 
Pleader T re 438 
Properties jointly owned to be ender pepe jointly owned by some 
of the parties not to be included—Partition suit, euge of: See Partition, 


guit for 984 
interest in, party dieclaiming but raising “question of construc- 

tion of Will—Decree, binding character ; See Resjudicata  ... - 461 
jointiy owned by some of the parties not to be included— 

Partition suit, scope of: See Partition, suit for s 984 © 


obtained by survivorship—Assets—Decree for assets uides 

Sec, 90 of the Transfer of Property Act—Father’s debt, not immoral— 
Decree against son ; See Mitakshra family—Son's libility ses T 862 

Proportionate abatement—Arrangement—Release of part of security— 

Person acquiring interest since mortgage—Transfer of residue to third 


person ; See Mortgage m is 689 
Prosecution witness, recalling for AME "M witnesses 

when charge drawn up; See Criminal Procedure Code, Sec. 2560... . a0 480 
Rrostitute’s succession—Undegraded kinsman ; See Probate an LA - 124 
Prostitute mother—Legitimacy —Prolonged co-habitation—Presumption of 

marriage ; See Mahomedan Law e 2 649 


Protected interest—Jncumbrance—Land let out for TEE ere rate for 
sometime and then fixed in perpetuity—-Holding, heritable and transfer- 
able ; See Bengal Tenancy Act, Sec. 167 ee WA aaa 97,196 
Raiyat holding at fixed rate of rent for 12 years not an occus 
pancy railyat-——Land let out for reclamation— Progressive rate for some- 
time and then fixed in perpetuity—Holding heritable and transferable— 

Tenure ; See Bengal Tenancy Act, Sec. 167 ss E 08 
Provincial Insolvency Act (TII of 1907), Seos. 16, 48,  41,— Appeal —Stay of 
proceedings—ad interim proteotion — Heceiver. 

During the pendency of an appeal under the Provincial Insolvency Act, the 

Court of appeal in exercise of its inherent power 1s competent to make an 

ad interim order for protection of the applicant for insolvency, and also to 

appoint an ad interim receiver to take charge of the assets. Abdul Razak 
v. Bagiruddin Ahmed - 436 
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Proviso, use of ; Seo Bengal Municipal Act, Sec. 86 ... - en 
Public Demanda Recovery Act, Secs. 12 and 15, applicability—Certificate 
duly: made, but subsequently satisfied ; See Certificate sale  ... T 
Publio offlcer concerned or the Public officer to whom he is jihot 
dinate—Indian Penal Code, Sec. 182—False complaint to District Regis- 
trar—Departmental onquiry—District Registrar making a report to him- 

self as District Magistrate ; See Criminal Procedure Code, Secs. 198, 476... 

“ Punishable ,” meaning of—Punishment of offence ; See Indian Penal Code, 
Seo. 216 one is Us ie TT one 
Punjab Laws Act, Sec. 2i—Administration—Property, if transferred—Deb- 
tor's property—Vesting order; See Indian Insolvency Act, High Court's 
jurisdiction under vi T - T en 
Insolvency Act, High Court's jurisdiction under—Order 

of Court declaring debtors insolvent, effect of—Debtor’s property—Civil 
Procedure Code,Chap. XX—Receiver ; See Indian Insolvency Act, High 


Court’s jurisdiction under y 5 
Purchase of Equity of redemption after felons Raises of pardon of mort- 
gaged property ; Bee Mortgage t - 


— — —— of Equity of redemption by mortgagee by aa or execution si: 
—-Mortgagor and mortgagee, relation between ; See Mortgage ns 
— ———— of part of mortgaged property, effect of ; See Mortgage 


Putni sale, swit to set aside by one of the defaulting co-sharers, maintainability of. 


One of the defaulting co-sharers may alone sue to have a putni sale set 
aside. Gangadhar Sarkar r. Khaja Abdul Aziz T és 
under Regulation—Purchase by Zemindar—Custom gelangan 
during putni, if binding on Zemindar after extinction of putni—Trees, 
right to cut and appropriate ; See Landlord and tenant es 
Raiyats—Ocupation for less than 12 years—Raiyat—Increaso of rent by 
unregistered instruments—Bengal Tenancy Act, section 43, does not control 
section 180, sub-section 1 ; See Chur land 
Raiyat's Holding—Aceretion—Regulation XI ot 1825, section 1— Landlonl, 
if entitled to take possession ; See Possession, suit for 
Rateable. distribution—Conditions precedent to the applicability of Sx 
295 of the Code of Civil Procedure; See Civil Procedure Code (1882), 
sections 285, 295 nes wah Te n 
, application for—Application for determination of duse to 
attached property ; See Civil Procedure Code (1882), section 285, 295 ` 
Rate of rent leviable from raiyats—Khas mehal lands—Enhanced rate 
agreed upon by raiyats, if recoverable— Waiver of benefit—Third party, if 
can claim performance of covenant ; See Settlement. jumabandi iia 
— Settlement from Government—Rate of rent recorded— Letting 
lands to tenants; See Regulation VII of 1822 ae iss T 
Re-agitating matters, rule against; See Res-judicata si ai 


Recalling prosecution witnesses for cross-examination—Not citing wit- 
nesses, when charge drawn up; See Criminal Procedure Code, section 266 


Receiver, ad interim —8tay of proceedings—A ppeal— Ad interim protection ; 
See Provincial Insolvency Act, sections 16, 46, 47 T T 


443 


-443 


209 


69 


69 


364 


60 
461 


418 


485 
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Receiver—( Contd. ) . 

Civil Procedure Code, Chapter XX, order of Court unger— 
Punjab Laws Act declaring debtors insolvent, effect on debtor’s property : 
Ses Indian Insolvency Act, High Court's jurisdiction under ... 

Direction to take possession of movable property—Rents and pro- 
fits of immovable property, if includes foreclosure decree ; Sea Execution 
sale, setting aside of a es 

Property in his hands, if can be sold in pem 
before appointment of Receiver; Sse Execution sale, setting aside of — ... 
, Status of ; See Exeontion sale, setting aside of 
Beclaniation, land let out for—Progressive rent for sometime and then 
, Tent fixed in perpetuity—Holding heritable and translerable—occupancy 
raiyat—Tenure ; See Bengal Tenancy Act, section 167 
Reclamation leage—Partial eviction procured by landlord—Suspension of 
entire rent, doctrine of; Sea Rent, suit for ii yas 
Recognition of tenancy, agreement ; Ses Settlement XT 
Reconstruction of lost record—Court’s inherent power ; Bes Lost record 
Record destroyed or lost—Remedy ; See Lost record is 
Record of rights, suit for amendment of, and settlement of fair WE a 
tion of suit; Ses Court-fees Act, section 7 (+) (o) . n -— 
Re-entry by landlord— Possessory suit by tahant--Bpeoliis Relief Act, section 
9.—Bengal Tenancy Act, section 87; See Due course of law ... 
Tenancy, expiry of Standing crops, who is entitled; See Emble- 


LÀ 





ments, law of  ... ih 


Reference—Question to be deciden by civi eon: Sos Land Aan 
proceeding TE - T iu 
Under Land Kegin n scope of; See Land Acquisition 
proceeding -— s n 
Reformation, pedoni Birdon of Brod: ‘See Chur land sas Mis 
Identification of chur lands, if necessary— Burden of proof ; 
See Chur lands TOM ES 
red proprietor, suit by—unexpunged ds in ragil of frin 
mortgagee—Bengal Tenancy Act, section 60—Land Registration Act. 
section 26; See Rent, suit for te. 
Registration Act, (III of 1877) section 17—Deed er TEM nsu 
Commutation of rent—Immovable property, interest in— Registration ; 
See Dowl = T 





Endorsement on mortgage—Ni T of mortgage EH 


443 


373 


147 


22 


registration—Tranasfer of Property Aot (IV of 1882), Sections 74, 85— Civil 
Procedure Code (Act XIV of 1882), Section 43—Subsequent mortgage— 
Payment of prior mortgages—Swuit on subsequent mortgage—Claim for payments of 


prior debts. 


A subsequent mortgagee paid off the amounts due on two prior mortgages and’ ob- 


tained a receipt from the prior mortgagee. 


Held, the receipt was not compulsorily registrable but came under clause (#) of 


section 17 of the Registration Act. 
Held also; in his suit to enforce his own mortgage, the subsequent 
mortgagee was bound to join any further claim which he had against that 
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Registration Act-x-( Contd. ) 

property by feasod of payments made by him under section 74 of the 

Transfer of Property Act, the sum so paid being treated as an addition or 

accretion to the claim on his original mortgage. Not having done so, a 

subsequent suit to recover the sum so pald out of the properties was 

barred under section 48 of the Civil Procedure Code. Hari Narain 
Banerjee v. Shama Sundari Dassi 


Regulation ViII of 1819, sale under—Zemindar purchaser—custom orgi- 
nated during putni, if binding on zemindar after extinction of putni— 
Trees, right to cut and appropriate ; See Landlord and tenant 


143 


551 


209 


Regulation FZI of 1822—Settlement from Government-—Rate of rent vios 


Letting lands to tenamts— Rate of rent. 

Where a person takes settlement of land from Government at a certain rate 
which is recorded under Regulation VII of 1822, he is not bound by such 
rate but may let the land to tenants at any other rate that may be agreed 
upon, Zamir Mandal ~», Tarini Charan Singh -— aes 


XI of 1825, Sec. 4—Accretion to raiyat’s holding,—Landlords, 

if entitled to take possession of accreted land: See Possession, suit for 
Re-imbursement, shebait's right of —Trust property, preservation of—cost 
of defending shebait’s title—Money spent for performance of obligations 
imposed upon the trustee by the deed of trust; See Debutter estate, 
lability of ui idi ssi sss ao s 


Release by Government— Effect on üoveriment-s Passion of—aAccretion to 
parent estate—Appearance of chur as island chur—Mainland, unity with 
subsequent—-Settlement of tenants—Adverse possession—No allegation of 
possession and dispossession—Limitation Act (1877) Sch. Il, Arts 120, 
142, 144 ; See Ohur land ... (€ iis - iss 

—————————-of one of the joint tort-feasers, how far discharges others Bes 
Mesne profits, assessment of vi e" ms 

—— — —— ——t part of security—-Arrangement— Person RE interest 
since mortgage— Transfer of residue to third person-—Proportionate abate- 
ment ; See Mortgage vai in is 

of portion of mortgaged pruners AA of equity of redemp- 
tion after lease ; See Mortgage se m TA ia 

————— — ——f portion of mortgaged property—Securities on two or more 

properties belonging to different persons—Mortgagee, right of ; See mortgage 

— —— of some from liability—wrong-doers—joint-decree, if can be passed 
against all; See Mesne profite, assessment of E P p 


Remand order, no appeal from— Appeal from final decision; See Appeal after 
remand, maintainability "128 ben LER ae aon 


Remedy— Record lost or destroyed; See Lost record .., (ue ius 
Rant, apportionment of-—Eviction by grantee of lessor——Leasor—Lessor's agency 
or procurement—Suspension of rent ; See Landlord and tenant waa 


rate of, leviable from raiyats—Khasmehal Jand—Enhanced rate agreed 
upon by raiyats, if recoverable—Waiver of benefit—Third party, if can 
claim performance of covenant ; See Settlement jamabandi NY 





61 


148 


220 


' 864: 
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Rent—( Contd.) ais i E 
» suit for— Laxdlord ard tenant— Partial eviction—Suspension of rent— 
Tenant recovering possession and mesne profits—Reolamation lease— Mesue profits, 

ASSESSNERL, 

Where the tenant has been dispossessed of part of the lands leased to him by a third 
party to whom the landlord had given a lease of the same land and assisted him in the 
dispossession, the landlord is precluded from suing the tenant for rent of the period of 
such dispossession, even though the tenant has Tecovered adecree for possession and 
mesne profits, 

In respect of lands from which the tenants were evicted, the landlord may look for 
payment of rent to the trespassers whom he inductéd into the lands, and they may be 
entitled, if they have actually paid him rent, to claim a deduction from the mesne profits 
payable to the tenants, 

The doctrine of suspension of the entire rent by reason of even a partial eviction, 
does recognise the position that the landlord may properly be deprived of the whole rent, 
even though the tenant has been in occupation of a portion of the lands of the tenancy. 
This doctrine may be applied in the case of reclamation leases. Chandra 

Kanta Das t. Rama Nath Barman vee ^" 691 
— —2, suit for, maintainability of — Registered proprictor—Unexpunged registered mort- 
gagee—Bengal Tenancy Act (VIII of 1885), Sec. 00— Land Registration Act 

( VIL of 1876 B. C.), Seo. 26. 

Section 60 of the Bengal Tenancy Act, read with section 26 of the Land Registra- 
tion Act, is no bar to a suit for rent by a registered proprietor in the face of an mex- 
punged entry in the register in the name of a former mortgagee. Syed Hasan 














Mustaba v. Matbar Matho - 147 
, Suit for, several holdings, maintainability of—Decree, nature of—Exe- 
cution-purchaser, rights of; See Holding, several held by one tenant ... 66 
, Buit for—written contract to pay rent—Non-registration of land- 
lord's name ; See Land Registration Act, Secs. 78 81 - ivi 4TT 
suspension of—Eviction by grantee of lessor—Lessor’s agency or pro- 
curement—Rent, apportionment of ; See Landlord and tenant sie 601 


suspension of—Eviction of tenant—Interference with possession— 
Bonafide belief*of right to reject—Lawful procegs; See Landlord and 
tenant 608 
Rent Court—J TE A er of See Oudh Talukdar . 116 
decree—Co-sharer landlord registered as sole Jandra ad declared so 
by competent Court at the time—such co-sharer landlord getting decree 
for entire rent ——Sale under such— Decree, effect of : See Bengal Tenanoy . 
Act, Chap. XIV, sale under . eee es 141 
for several holdings, effect of; ‘Se Holdings, t eae 56 
entire, suspension of—Partial eviction procured—Landlord—Tenant 
recovering decree for possession and mesne profits for the period ; See ; 








Rent, suit for ... s T 591 
—— — guit—Admission to be bin ag wkati eia quantity ; is 

See, Second appeal — « «we . B82 

not a proceeding under the Bengal anang PT "See Bengal  — . 

Tenancy Act, Sec. 20, Sub-sec. 7 nt a mace aie 56 


Renunciation of office by mitvali—Acting by ae Sec Mahomedan — — 
Law—Wugf oot ess one oon vee ese 304 
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Re-payment, no caoyenant for—Hand-note—Custom—Negotiability ; See 
Negotiable dnstraments Act, Sec. 4 — ... x sie E 286 

Representation of minors—Civil Procedure Code (1882), Sec. 456—Order 
appointing guardian ad litem—Absence of evidence of affidavit —Presump- 


tion of regularity ; See Minors, representations of X s 557 
Representatives of trustee, if necessary party—Will, suit for construction of ; 

See Resjudicata ise s s 461 
Regjudicata— Execution TET ; Ses em profits; assessment of ... 501 


—— — — —Á————Judgmext— Findings essential to’ sustain judgment—Re-agitating 

to defeat direct object — Will, construction, suit for—Represertatire of trustee, 
if necessary party—Party having no present interest praying for construction of wili— 
Party, if bound — Co-defendants —Adjudioation, defining rights—Lrroneous decision on 
question of law, if operates as res judicata—Trustes, dealing with trust property for his 
benefit—Trustee, who to be appointed— Costs. 

An estoppel is not confined to the judgment but extends to all facts involved in it 
as necessary steps or ground-work ; in other words, a judgment operates by way of 
estoppel as regards all the findings which are essential to sustain the judgement. 

The rule against re-agitating matters adjudicated is subject to this restriction that 
however essential the establishment of particular facts may be to the soundness of a 
judicial decision, however it may proceed on them as established, and however binding 
and conclusive the decision may as to its immediate and direct object be, those facts 
are not all necessarily’ established conclusively between the parties, and, that either may 
again litigate them for any other purpose asto which they may come in question, 
provided the immediate subject of the decision be not attempted to be withdrawn from 
its operation so as to defeat its direct object. 

In a suit for construction of’ a will, the representatives of the original trustees 
appointed thereby are necessary pnrties. 

Where a party did not ask the Court to be dismissed from the suit on the ground 
that as he disclaimed all present interest in the estate, he was not a necessary party, but 
raised the question of construction of the will in that suit, he is bound by the decree, 

Where an adjudication between defendants, who had a conflict of interest between 
them, was necessary to give the appropriate relief to the plaintiff and there was sth 
adjudication, the adjudication which defined the real rights of the defendants ixter se 
will be res judioata between the defendants as well as between the plaintiffs and the 
defendants, 

So far as an isgue of mixed law and fact is concerned, it stands on the same footing 
asan issue of fact, and a decision thereon operates as 7es judicata, Cases of con- 
struction of wills fall within this class, 

As regards applicability to decisions erroneous in law, the rule of res judivata 
applies where the parties seek to litigate again the same cause of action as had been 
decided between them ina prior suit; but where the dispute relates to matters which 
had already been in controversy and formed the subsidiary consideration in the previous 
guit, although the causes of action in the two suits may be distinct, the estoppel is to be 
limited to matters distinctly put in issue and determined in the prior action and it should 
further be restricted to questions of fact or mixed questions of fact and law, 

Cases on the subject reviewed, Aghor Nath Mukerjee v. Srimati 

Kamini Debi ss ` 461 
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Resjudicata—( Contd. ) ° 

: - Order, in earlier; proceedings binding only on party baving 














notice; See Execution proceedings, fraudulent ... nm is 357 
Proceedings under Sec. 831, Civil Procedure Code, nature of— 
Valuation—Jurisdiction ; See Civil Procedure Code, Secs, 15, 881 m 478 
—Prinoiples of. 
The principle of res judicata is a principle of rest and convenience and 
not of absolute justice. Narsingh Das c. Bibi Rafikan ju 250 





: Question tried by. Probate Court—Subsequont suit — Maintainabilily of 
sxit—Deolaration of recersionary interest— Specific Relief Aot (I of 1877), Seo. 49, 
Where in a contested application for probate, the Court of Probate has held that a 

certain person was not the next reversioner of the deceased and such finding has 

been affirmed on appeal, no suit by the said person to have it declared that he was 

such reversioner would lie. The previous judgment would bar the subsequent guit, 
Where the real object of the suit was not merely to get a declaration but 

also to protect the present interest of the plaintiff, the suit would not be barred 

under section 42 of the Specific Rellef Act. Ramnandan Pershad v. 





Sheoparsan Singh si 623 
Restitution—Application for mesne profits by defendant—Execution of 
decree—Civil Procedure Code (1882), Secs, 214 (c), 583 ; See Court-fees .. 541 
Mesne profits—Application by defendant—Court-fees Act, Sch, 

lI Art. 1l—Adtalorem Court-fee ; See Court-fees ies T 54L 
Retrial—Improper admission of evidence—Misdirection ; See Trial by jury ... 801 
Retrospective effect of amendment of Mukhtearnama—Court’s inherent 

power to amend Mukhtearnama ; See Amendment of Mukhtearnama ... 285 


Revenue Sale—Auction-purchaser—A voidance of encumbrance or under- 
tenure—Notice, if necessary—Option of the purchaser, how exercised ; 
See Mesne profits, assessment of m sve - iis $08 
Ejectment, suit for—Tennre-holders of different grades under 
the defaulting proprietor, i£ jointly and severally liable for Mesne profits — 
Apportionment of liability ; See Mesne profits, assessment of ... T 503 
E RENE. pending Land Acquistions proceeding—Revenue sale—Purchaser, if 
entitled to be made party—Party, addition o£—Land Acquistion Act, Bec. 58 ; 
Objection. nature of, to be urged by Tevenue-gale-purchaser ; See Civil 
Procedure Code (1908), O. 1, R. 10 Cl. (3) se sib s 420 
—— —-purehaser—Objection, nature of, to be urged—Revenue-sale pending 
Land Acquistion proceeding—Revenue-sale-purchaser, if entitled to be 
made party—Party, addition of —Land Acquisition Act, Sec, 58; See Civil 
Procedure Code (1098), O. 1, R. 10 CL (8) dá .420 
— ————Buit under section 288, Civil Procedure Code (1882) pending— 
Attachment of property not mortgaged—question as to ownership ; 
See Lispendens is 528 
purehaser if entitled to be made party—Sale for arrears 
of revenue during pendency of Land Acquisition proceeding—Party, 
addition of—Revenue sale-purchaser, nature of objection to be urged ; See 











Civil Procedure Code (1908), O. 1 R. 10 OL. (8) ... a van 420 
Reversionary interest, declaration of—Probate Court—suit for declaration, 
maintainability ; See Resjudicatta — ...  - "m m us 623 
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Review, order granting—Appeal—Appellate Court, power of; See Civil 
Procedure Code [1908), O. 47, R. 7 ... bos 101 
Review of Judgment—Appeal wher lies—New matter or Sidna to bei in existence 
at the time of deoree— For any other sufficient cause," meaning amd scope of — Civil 
Procedure Code, Seos. 623, 624, 026— Court, jurisdiction of, to admit evidence after 
decree, : 
No appeal lies against au order which is not passed in contravention of the 
provisions of section 624 or section 626 of the Code of Civil Procedure (Act XIV of 1882). 
Section 623 of the Code of 1882 in dealing with the discovery of new and important 
matter or evidence clearly indicates that that matter or evidence must be in existence 
at the time of the decree. 
The words “for any other sufficient reason” in section 623 do not apply 
and cannot.apply to something which came into existence after the decree 
was made, and the section does not authorise the review of a decree which 
was Tight when it was made on the ground of the happening of some 
subsequent event ; and a Court commits a materials irregularity in admitting 


review on such a ground. @olamali Jamadar v. AbdulKarim Sarkar 26 
Revision—Acquittal—lnterference by High Court at the instance of private 
prosecutor ; See Criminal Procedure Code, Bec. 268 yei 4 113 


Revision—Final order under Sec. 137 of the Criminal Procedure ides 

Conditional order under Sec. 133 of the Criminal Procedure Code, vague 
and indefinite ; See Criminal Procedure Code, Secs. 139, 187, 140 i 114 

; High Court's jurisdiciion—Order under Sec. 86 of the Legal 

Practitioners Acts—High Court, when can interfere ; See Legal Practi- 


tloners Act, Sec, 36 - T rae a ee 513 

, High Court's power of ; See Suit, withdrawal of .. i 40 
, High Court's power of—Improper refusal to join a person as n 

party to proceedings ; See Civil Procedure Code (1908), O. 1, R. 8 zT 426 
, High Court's power—Order amending decree ; See Civil Procedure 

Code (1882), Sec. 206 pd " E 81 
Order of Presidency Magistrate—Criminal ngedan Code, Secs. 

` 423, 437, 489—-Charter Act, Sec. 16; See Discharge, order of .. i P 


Revisional power—High Court—Order under Sec. 3 of Disorderly Houses Act 
—Crimjnal Court; See Eastern Bengal and Assam Disorderly Houses Act, 


Secs, 2, 8, 5,6 ... - i es 297 
of High Gres rer refusal to join & person is parts 
to proceeding ; Ses Civil Procedure Code (1908), O. I., R. 10, C. (B) .. 490 
Revivor, what constitutes ; See Execution of decree 91 
Right to Sradh gifts—Agradani Brahmin— Offerings to the dead “Ses Hindu 
Law, Sradh gifts 275 


Right of private dolente- Cases ds Sec. 504 of ie tien Penal 
Code—Using abusive language—Indian Penal Code, Sec. 104, applicablity; 
See Criminal Procedure Code, Sec. 258 ez UM ai 113 


Right to sue—Joint family, member of — Lending money—Benamdar—Debtor objecting 
to creditor's power to lend. ; 

A member of a joint family, who was at liberty to use the funds in his hands, 

whether they belonged to the joint family or not, is not a benamdar for the family when 

he lends money in his own name to some body else. Even if -he were a benanidar, he: 
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Right to sue—( Contd. ) js Tu ae 
would be entitled to sue in his own name the person to whom he fent the money. Such 
- suit need not be br event by all the members of the joint family. “Hara 


Gobinda Saha r. Purna Caandra Saha e 17 
Right to sue joint and noi several—Sum asceriained— Civil Procedure Code 
(1908), O. 8, R. 6; See Set off dx " "T 406 


Rise in prices of staple food Honec Neap ah of iet “Dinata 
periods—partial coincidence ; See Bengal Tenancy Act, Secs. 30 (0) 32 (a) 380 


Rule against reagitating matters; See Resjudicata 461 
Sale, confirmation of, application for—Step in aid of exesutin- E ` 
auction-purchaser ; See Execution of decree "T 856 
—, if can be set aside after confirmation—Auction- -purchaser, ene See 
Execution sale, setting aside af sss EA vis 189 
— —, setting aside of— Notice to auction- -purehasor, if necessary; See Civil 
Procedure Code (1882), Sec. 310A ix p oP 86 
— —, under satisfled certificate, if yalid— Bona fide TAN A for value without 
"^. notice; See Certificate salo ane ia "n e 204 
—, under satisfied decree, if valid— Bona fide purchaser for value with- 
out notice : See Certificate sale, setting aside of ... VT .  - 266 
Sale certificate—Judgment-debtor having no notice of sale—Confirmation 
of sale ; See Execution sale, setting aside of vis TN s 489 
Sale in execution—Property in the hands of Receiver —Attachment before 
appointment of Receiver ; See Execution sale, setting aside of ` T 489 


Sale in invitum:.—Applicability of doctrine of lispendens : See Lis pendens 528 


Sale under rent decree—Decree for entire rent obtained by co-sharer land- 
lord registered as sole proprietor and declared so by a competent Court 


for the time, effect of ; See Bengal Tenancy Act, Chap. XIV, sale under . 14] 
Sanad, construction of—Grant of the soil of the village; See Pensions "En 
Sec. 6 ves a pri dis it us 281 


Sanction to prosecute—False complaint to District Registrar—Departmen- 
& tal enquiry—District Registrar making & report to himself as District 
Magistrate—Indian Penal Code, Sec. 182— Public officer concerned or the 
publie officer to whom he is subordinate, ; See Criminal Procedure Code, 


Becs. 195, 476  .., sg aa T ee sil 111. 
Scope of enquiry under Succession Property Protection Act; Ses Succession 
Property Protection Act... ae 2 ua € 521 


Scope of partition suit—Properties jointly owned to be included—Properties 
jointly owned by some of the parties not to be included ; See Partition, 
suit for i is dis i ms ied 385 
Second appeal—Rent suit—Bengal Tenancy Act, Sec. 158— Decree in accordanoa 
with admission—Admission to be taken as a whole—Dirision of tenanoy— Dis posses- 
sion from tenancy, 
A second appeal lics to the High Court in a case where-the amount of rent decreed 
by. -the lower M Court js not that. admitted by the ignant but-some other- 
amount. .. - t MEE. im B ee peque 
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Second appeal—( Ceazd. ) 

In decrecing a rout suit at the admitted rate, it is incumbent on the Court to 
uccept the admissions of the tenant as a whole, regard being had to the question 
whether the land iu the possession of the defendant is the same as it was when the 
tenancy was created. 

Where a tenant says he holds a certain quantity of land at a certain reutal 
and the Court finds he is in possession of a lesser area, a decree for rent at 
a proportionately less amount is not a decree in accordance with the admission 


of the tenant. shib Nath Dhur v. Annoda Prasad Dhar .. b 382 
Secondary evidence—Decree, contents of—Decree lost or destroyed—Appli-’ 

cation for execution ; See Lost record se 243 
Secretary of State, if necessary party—Certificate aie not challenged ; See 

Suit for possession ies sie 385 
Security, part of, purchase of, effect of ; Boo Waga ie 639 
Service on unknown person how effected — Unknown person and his iiis 

Civil Procedure Code (1882), Sec. 82 ; See Partition suit 2 S 580 
Settlement from Government—Rate of rent recorded,—Letting lands to 

tenants—Rate of rent ; See Regulation VU of 1822 - 00 


Settlement of lards from Government—Agreemert—Stiprulation to recognize 
tenanoy—. E-cistence of Right—Hffect of arrangement. 

Where the plaintiff in taking settlement of certain lands from Government 
expressly stipulated that they would be bound to recognise the rights of the 
intermediate holders, subordinate holders, raiyats and others as recorded in 
the settlement papers : 

Heid, he was bound to recognise rights so recorded even if such rights 
were pees recorded aud had no real existence. Chandramoni Mo- 

hanti t. Manmatha Nath Mitter - 88 
Settlement Jumabandy—Aate of rent leviable from rai yaa Balanced rate 
agreed «pon by raiyats, if recorerable—Waicer of benefit—Conrtract, stranger to, 

if can claim performance of oovexant, 

A obtained a settlement from Government of lands in a khas mehal and agreed 
not to collect rent from the ralyats at a rate higher than that mentioned in the seile- 
ment jamabundi, The raiyats subsequently voluntarily agreed to pay an enhanced 
rate, but shen sued for arrears, objected that A could.not realise rent at the higher 
nite contrary to the terms of his engagement with Government : 

Held, that this was no valid defence to the claim, as the tenants could waive the 
benefit of the restriction in the lease of A for their protection. 

Quare: Whether a stranger to a contract is entitled to claim perform- 

&nce of a covenant which may have been inserted for his benefit. Jahandar 


Baksh Mallik v. Ram Lal Haxrah e. ds 364 
Set off—Cicil Procedure Code (Act V of 1908), O. 8, R, 6— Right to suo, joint and not 
several —jSwn ascertained. 


The defendants in a suit cannot claim to set offas against the plaintiffs 
a sum for which they could not have sued without making another person 
a party of the suit. Uma Nath Das v. Monsur Ali Howlar soa 406 


‘Shall determine any claim thereto and any objections to the At- 
tachment thereof.”—Meaning of—Civil Procedure Code, Sec. 285; See . Em 
' . Civil Procedure Code (1882), Secs, 285, 295 oes tee 69 
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e 
Share, possession of, in fishery—Joint right ——Exclusive possesion ; See 


Criminal Procedure Code, Sec. 145 |. a ii 
Shebait, office of, devolution of—Founder failing ii nominate ; See Trust 
property ve e 





, Office of, t extinguish by iu possession ; See Trust pro- 
e perty 





right of re-imbursement ; See Debuttar estate, liability of 
Shebait's right of abanent iru property, aOR 
of—Cost of defending shebait's title—Money spent for performance of 
obligations imposed upon the trustee by the deed of trust: See Debuttar 
estate, liability of < 
Shebait’s title, cost of defending — Shebait 8 igit of re- -imbursement ; 
See Debuttar estate, liability of 
Simultaneous execution against same property, in more isa one n 
if legal ; ‘See Civil Procedure Code (1882), Secs. 285, 295 
Soil of the village, grant of—Sanad, construction of; See Pensions "PN 
» Sec. 6 T joi 
Sole occupation of part by a co-owner, if Seco fines See Co- 
owners E 
Son’s liability—Father 8 debt-—Coats of ahaaa Tuani Danda '— 
' Vyavacharikg ' ; See Hindu Law—Mitakshara ... $i 
for father’s debt—Debt not monoa Deni against 
son—Decree for assets undur section 90 of the Transfer of Property Act— 
Property obtained by ui ETE ; See Mitakshra family—Son’s 
liability : Ka 
‘Specific A E E for E E not D E 
i Lessee getting possession—Lessee, possession of ; See Lease ... ss 
of an agreement—Specifie Relief Act, Sec. 21, (oy 
‘Breach of trust—-Lease in excess of authority of administrator; See Civil 
Procedure Code (1882), Sec, 875 
—$————————— Buit for, of agreement to eee ere E 
registrable not registered, if admissible in evidence ; See Lease 
Specific Relief Act, Sec. 9—Possessory suit by tenin cdi fand On ais: 
He-entry by landlord—Bengal Tenancy Act, Sec. 87; See Due Course of 
law 





Sec. 21 (c}—Specific performance of an agreement— 
Breach of trust—Lease in excess of authority of administrator ; See Civil 
Procedure Code (1882), Sec, 876 - ss sire e 
, Sec. 42—object of suit not merely declaration but 

protection of present interest—Suit, maintainability ; See Resjudicata ... 
Sradh gifts—Claim by Agradani Brahmin—Offering to the dead; See Hindu 








Law—Sradh gifts : toe ote oss oan ees 
Standing Crops, who is entitledj—Tenancy, expiry of—Re-entry See 
Emblemente, law of idt P. mee 


Staple food crops, rise in prices—XEnhancement of rent---Decennial period 
—Partial coincidence ; Sec Bengal Tenancy Act, Secs, 30 (5) 32 (a) 
Nu A 


/ 


q 
d 


expenditure in excess of actual fma gies justified—Shebait’s ' 


412 


362 


543 


346 


184 


87 


330 
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Stare decisis—Bengal Tenancy Act, Seo 29— Enhancement of rent— Bona fide dispute, e 
settlement of. 

The Courts ‘must always hesitate to overrule decisions which are not manifestly 
erroneous and mischievous, which have stood for many years unchallenged and which 
from their nature may reasonably be supposed to have-affected the conduct of a large 
portion of the community in matters relating to rights of property. 

Acting on this principle, the Court in this case refused to dissent from Shoo Suhoy o 
panday v, Ram Rachia Ray and Nath Singh v. Damri Singh. 

Held, the limitation as to enhancement of rent provided in section 29 of 

the Bengal Tenancy Act does not apply in the case of a contract by which the 

rent is adjusted or settled in a case of bora fide dispute whether as to the rate 

of rent or as'to the area of the land comprised in the tenancy. Kedar Nath 
Hazra r. Maharaja Manindra Chandra Nandy is 106 


Statement of accused-as to place of concealment, if admissible in evidenec— 
Independent discovery by police ; See Evidence Act, Sec, 27 T 182 
Statute, construction of—Bengal Civil Courts Act, Sec. 19— Proceedings under 
Section 331 C. P. C. nature of—Valuation—Jurisdiction ; See Civil 


Procedure Code, Secs. 15, 381 T 478 
— —-———, construction of—Court when can aria the SW Haies | 
of Statute ; Ses Bengal Municipal Act, Bec. 8b — ... 524 


—————-, construction of—Rights of exceptional character ; Sce bad Acquisi- 


tion proceeding = - Res 612 

— — ——, mandatory or directory, test ; See Modus. Sis getting aside of . 489 
Stay of Proceedings—Appeal—A4 interim protection—Ad interim re- 

ceiver ; See Provincial Insolvency Act, Becs. 16, 46, 47 og 485 
Step in aid of execution—Application for realisation of costs from some 
of the judgment-debtors—Joint decree ; See Limitation Act (1877), Sch. II 

Art. 179 (4) 2 P " a = 88 
, Application to re-construct a lost decree ; See 

Lost record... 2s sg " as 248 


bacon that decree not barred—Execution 
petition struck ER application for execution ; See Execution 
of decree ee E ee of 
, Limitation Act (1877), ch. TI, Art. 179, cl. (— 
Delivery of ga application for; See Execution proceedings, 
fraudulent sss - es ove T ss 357 


, Sale, confirmation of, application for—Decree-holder 

auction-purchaser ; See Execution of decree as is 356 
Step-mother, if heir to the estate of stepson—Father's sister's son, if 
preferential heir——Gotraja sapinda—Inheritance: See Hindu Law— 











Mitakshara ies s: - v sà sis 588 
Maintenance—Step-son’s estate ; See Hindu Law-—~Mitak- 
shara g see vee eve NT ees eet 588 
Stifling non-compoundable criminal case—Reference to arbitration—A ward 
invalid ; See Civil Procedure Code (1882), Secs, 520, 521, 525, 526 oe . 131 
Stipulation to recegnise ee of agreement: See Settlement of 
lands from Government... T. 9» Ss as 68 
L| A 
| 
> 
1 ` 
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Sub-division of tenancy—New tenancies, oreation of — Intention of partie>— 
When lands of a tenancy have been sub-divided, if a question arjses whether 
new tenancies have been created, the answer must depend upon the 
intention of the parties; no inflexible rule apart from intention can be laid 
down, Mulluckchand Das rt. Satish Chandra Das i m 56 
Sub-mortgage—Equitable mortgage by the assignee—Assignee's mortgage 
of the mortgaged property as owner—Suit for foreclosure by mortgagor 
from assigneo—Equitable mortgagee not a party—Effect—Priority ; See 


mortgage T € ao. ae owe ea 166 
Equitable mortgage by the assignee—Assignee’s mortgage 
of the mortgaged property as owner—Suit—Foreclosure by mortgagor from 
assignee—Hquitable mortgagee not made party—Foreclosure decree, 
effect of—Priority ; See Mortgage... ‘6 166 
Subordinate Judge, if can discharge the fiction of cadi— Mortgage of 
Wauqt property, if vald ; See Mahomedan Law—Wuqf property i 317 
Subordinate tenure under one co- sharer—Effect of partition ; See partition. 95 


Subrogation, extent of, right of—Jvint mortgagors—Co-mortgagors—Satisfaction by 
When one of several mortgagors redeems the whole mortgage, he acquires 
a charge on the share of each of his co-mortgagors for his proportion of 
the expenses properly incurred: in redeeming the property. He is. 
however, not entitled as a matter of right to claim interest on the redemp- 
tion money at the mortgage rate from the date when he makes the pay- 
ment to the date of realization. The right of subrogation is founded on 
equitable principles, and the extent to which subrogation would be carried 
in any particular case, must be determined on equitable considerations. 
Degambar Das t. Harendra Narain Panday E 226 


Subsequent approval by Cadi, if effective—Mortgage of Wuaf property, 
if valid—Subordinate Judge, if can discharge the function of Cadi; 


Ses Mahomedan Law—Wuqf property "s 317 
Subsequent purchaser of mortgaged proper Propriae atent 

— Defence available to mortgagor ; See mortgage . 639 
Pubsisting contract—Dissolution of atashi, effect PETER 

partners, duty of ; See Partnership, dissolution of i 658 


| erection of by a co-owner on a portion of joint 
property without the other co-owner’s consent, if ouster—Special facts ; See 





Co-owners vs T ses - 189 
Succession to prostitute’s sata te Unleaded n of-kin : See Probate 
proceedings se T T T " 124 





Property Protection Act (1841), Preamble amd section 3— Enquiry, 
scope of —Inter pretation of statute. 
The preamble of Act XIX of 1841 must be read by the light of section 3 and 
the following sections of the Act. Section 8 contemplates an enquiry upon 
two pointe, first, whether the opposite party has lawful title, and secondly, 
whether the applicant isreally entitled, whether his application is bona fide 
and whether he is likely to be materially prejudiced if left to a regular suit. 
Where an order under the Act has been made but the procedure has not 
been followed, it is competent to the High Court to interfere. Phul 
Chand pal v. Kishmish Koar  .. - m 5 621 


t 


4 
, || 
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Suit , dismissal of, for non-payment of costs—Opportunity to carry ont 
Court's order ; See Adjourment conditional upon payment of costs ; 

for construction of will—Trustee, representatives of, if necessary party ; 
See Res judicata T 

Suit for partition — Properties Sali sani to be ka EN 
jointly owned by some of the parties not to be included; See Partition, 
suit for T a e 

for two dinae spielen of sid Dere daet of the second 

claim—Dismissal of the whole case for default; See Civil Procedure Code, 











section 102 sis P 
; NE A aga NA sods in iode Court—Collector's 8 
order referring parties to civil Court; See Pensions Act, section 6 wie 





not+ merely for declaration but. for protection of present interest, 
maintainability—Specific Relief Aot, sec. 42 ; See Rcs judicata du 
to set aside decree for fraud, where to be brought ; See Decree, setting 


aside of 2s A" 
to set aside decree on the ground of non-service of summons, main- 
tainability ; See Decree, suit to set aside ea 


— — ——-withdrwwal of, when permissible; See Civil An Code, 0.23 R. 1 
Suit for declaration, maintainability—Probate Court—Declaration -of rever- 
sionary interest ; See Resjudicata es oh 
Suit for Money—Usufructuary pee in lieu of interest— 
Dispossession by mortgagor's co-sharer—co-sharer obtaining hypothecated 
land on partition—Mortgagor ready and willing to put mortgagee in posses- 
sion of land alloted to him on partition—Estates Partition Act, section 99 ; 

See Transfer of property Act, sec. 68 (o) ie Vis 
Sult for posgsession— Certificate sale, not EE E EA y of State, if 

necessary party. 

The Secretary of State is not a necessary party to n suit where the 
plaintiff does not want to have a certificate and the sale thereunder set aside, 
but brings his suit for the recovery of possession of the property treating the 
sale as a nullity and is indifferent whether the sale stands ornot. Raghu- 

raj Singh v. Moharaj Lal =” 
Suit for rent—Presumption—Bengal Tenancy Act, Secs. 20 (1), 29. 

The presumptiom mentioned in Sec. 20 Ol. (7) of the Bengal Tenancy Act 
does not apply to suits for rent. 

When a quostion arises as to whether an agreement for enhancement 
: of rent is or is not void under section 29 of the Bengal Tenancy Act, 
the presumption under section 20, Cl. (7) is of no avail, as the presumption, 
if applicable, shows the tenant to have been an occupancy raiyat at the 
date of the suit, whereas the question to be determined is whether he had 
a right of occupancy atthe time of the agreement. Jahandar Baksh 

Mallik v. Ram Lal Hazrah ce 
Prusumption—Holding continously for 12 years ; See Bengal 

Tenancy Act, Sec. 20. Sub-Sec, 7, applicability of Sis vi 
————— — of several holdings, maintainability of—Decreo, nature of— 

Execution-purehnser, right of ; See Holdings, several, held by one tenant 
Suit for specific performance of agreement to lease—Lease compulsorily 

registrable not registered, if admissible in evidence ; See Lease sae 


384 


186 


e 385 
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e i 
e Suit on subsequent mortgage—Olaim for payment of prior debts— 


Payment of prior mortgage—Suit on subsequent mortgage—Oi"ll Proce- 

dure Oode (1882), Sec. 43 ; Ses Registration Act, Bec. 17. — ... ^" - b51 
Suit to set aside compromise, maintainability of—Unlawful TUNE 

Administrator agreeing to grant permanent lease without leave of Court ; 

See Civil Procedure Oode (1882), Bec. 375 v 846 
e Suit, withdrawal .of—Cicii Procedure Code (Aot V of 1808), 0. 3, R. 1— 

Leave to withdraw, when granted— Revision— High Court, power of. 

Under O. 28, R. 1 of the Civil Procedure Code, a suit may be allowed to be with- 
drawn when it must fail by reason of some formal defect or any analogous ground. 
A suit ought not to be allowed to be withdrawn when the plaintiff has adduced all his 
evidence and finds it insufficient to establish his allegations. 

When an order in favour of the plaintiff for withdrawal of the suit has 
been irregularly or improperly made, the High Court can interfere in the 


exercise of its revisional jurisdiction. Kharda Co. Ld. e. Durga Charan 


Chandra is: 45 

Summons, disobedience of—warrant, application for—Attendance of wit- 
nesses, enforcing— Court’s duty ; See Process for witnesses ou 29 

=, non-service of—Suit to set aside decree ; See Decree, suit to set 
aside bon E ‘ve 250 


— Service on unknown person, how effected— Civil Procedure 
Code (18821, Secs. 82—Unknown person and his heirs to be made parties ; 


See Partition Suit or ae 580 
Surviving partners . duty seinen EE Aa of panier 
ship, effect of ; see Partnership, dissolution of  ... «s Ss 658 


Survivorship, property obtained by——Assets— Decree for assets under 
Section 90 of the Transfer of Property Act— Father's debt, not immoral— 
Decree agninst son ; See Mitakshra family—Son’s liability .. 362 
Suspension of entire rent—Partial eviction procured by andoni enant 
recovering decree for possession and mesne profits for the e See Rent, 








guit for see pi 591 
Eviction by e of PARETE s agency or 

procurement—Rent, apportionment of ; Ses Landlord and tenant aie 601 
Suspension of rent, doctrine of—Partial eviction aaa by landlord— 

Reclamation lease ; See Rent, suit for 591 
Eviction of ee E A with sg Se ee 

fide belief of right to eject—Lawful process : See Landlord and tenant ... 606 


Tenancy—Heritability —Homestead land— Lease— Building leaso—Transfer of Property 
Act (IV of 1882), scope of. 
It cannot be affirmed asa proposition of law that a tenancy of non- 
agricultural land is heritable because it is an interest in land. Whether a 
tenancy is heritable or not depends upon the intention of the parties ; thusa 
lease for a fixed term of years or for building and residential purposes is 
prima facie heritable. Kishori Lal Roy Chodhury v. Krishna 
ra Kamini Chodhurani she 401 
Tenant in possession of lesser area—Decree for rent at a proportionately 
less amount—Decree in accordence with the admission'of tenant; id 


Second appeal $ "E " 382 
———— —— —of part, if can inter mode aa E with ane of plot of 
land ; Ses (yiminal Procedure Code, Sec, 145, m - 414 
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Tenant—( Contd.) * 
transferring non-transferable holding—Suit for ejectment 
against transferee—Transferor not made party in the suit—Transferor 
praying to be made party—Allegation of possession and zones ; See 
Civil Procedure Code (1908), O. I. R. 3 zs Me 426 
Tender—Mortgagor depositing the amount found due by first. Court— Pay- 
ment protantu—Larger amount decreed by appellate Court—Interest to 
run on difference ; See Deposit in Court ee 226 
Tenure—Land let out for reclamation— Progressive rate for nete uid 
then rent fixed in perpetuity—Holding heritable and transferable ; See 
Bengal Tenancy Act, Sec. 176 ss dis s is 87, 98 
Tenure-holder of different grades under the defaulting proprietor, 
if jointly and severally liable for mesne profits—Apportionment of liability 
—Revenue sale—Ejectment, suit for; See Mesne profits, assessment 


OL- us s "P idis ane 55 T 503 
Testator, difficulties created by—Costs, when to come out of estate; See 

Costs TT TT iis T us idis 161 
Theft, convietion—Dishonest intention—Bora fide claim of right; See 

Penal Code, Secs. 143, 379 . i - 410 


Third party, if can claim Naga an of NE Ki of bendi 
Rate of rent leviable from raiyats—Khas mahal lands—Enhanced rate 
agreed upon by ralyats, if recoverable ; See Settlement jumabandi i 364 
Tort—Wrong-doers—Joint liability, where no—Revenue sale—Ejectment, 
suit for—Tenure-holders of different grades under the defaulting pro- 
prietor, if jointly and severally liable for mesne profite—Apportionment 
of liability ; See Mesne profits, assessment of as 503 
To secure the possession thereof to him without disturbance hy 
the Mortgagor or ary other person—Suit for money—Usufructuary 
mortgagee—possession in lieu of interest—Dispossession by mortgagor's 
co-sharer—Oo-sharer obtaining hypothecated land on partition —Mortgagor 
ready and willing to put mortgagee in possession of land allotted to him 
on partition—Estates Partition Act, sec. 99; See Transfer of Property 9 
Act, Sec. 68 (o) - 136 
— — ——Enquiry — Procedure ; ‘See Pei E dcm Sec. 36 m 518 
‘Transferability, question as to— holding, non-transferable—Co-sharer landlord pur- 
chaser— Mortgage, suit by. 
A co-sharer landlord who has purchased the holding in execution of a 
decree of his own caririot raise thé question of the transferability of the hold- 
ing in a suit by the mortgagee. Hara Chandra Poddar v. Umesh Chandra 
Bhattacharjee a 20 
Ta of Property Act, Sec. 59—Execution of deed by Purdanashin 
lady—Attesting witness; See Mortgage suit vas 563 
, Bec. 68 (0}—Csufructuar y me y, suw for 
—Usufruotuary mortgages, dispossession— Purtition— Estates. Partition Act (Act V 
of 1907 B. C.), Sec. 99. 
A usufruotuary mortgagee can bringa suit for mortgage money on dis- 
possession from land given in lieu.of interest, by a co-sharer-of the mortgagor 
who obtained the same on partition and is. not precluded from so doing by 
section 99 of the Estates Partition Act. Talik Singh r. Jalal Singh» .. 136 





ve 
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e 
Transfer of Property Act—( Contd.) 3 
— c, Sec. 74—Non-extiuction of mortgage—Endbrgce- 
ment on mortgage ; See Registration Act, Sec. 17 . 551 


, Sec. 90— Decree for — € NA, 

by Sa A NA NG, againsts son—Father’s debt, not immoral; 

es Mitakshara family—Son’s libility .. : io ss 362 
, Sec. 90, ie güdsiescA E of property 

not Sioibnis cd Revenue sale—Suit under Sec. 213 C. P. C. (1882) pend- 

ing—Question as to ownership ; See Lispendens  ... ut 028 
, Sec, 107—Parol agreement for jana Gana 

not executed—Lessee eee possession—Lessee, possession of—Specific 


performance ; See Lease ... 548 
Transfer of guits—Concurrent jurisdiction-—Munaiff's Conrt Take T 

to High Court ; See Civil Procedure Code (1908), Sec. 24 ‘<i s 218 
Transaction, divisibility of, test—Cancellation of consent decree in uu 

- See Civil Procedure Code (1882), Sec. 376 - ie 346 


Trees, right to cut and appropriate—Putni—Sale under Putni E A 
zemindar purchaser—Oustom originated during putni, if binding on zemin- 
dar after extinction of putni ; See Landlord and tenant ge en 209 


Trial by Jury—Alisdirection —Improper admission of ecidence—Retrial—Eridence 

Act (I of 1872), Sao. 167. 

Three persons were tried jointly for rioting. During the trial an information 
lodged by one of them with the Police was proved and in his charge to the jury, the 
Judge said “ It (the information) containg an admission that all three accused persons 
were present at the occurrence.” 

Held, the information was not a confession under section 25 of the Evidence Act, 
and as against the persons other than the informant, it amounted to an improper ad- 
mission of evidence against them. 


When a case bas been tried before a jury, and the conviction has been 
set aside on the ground of misdirection, the accused is entitled to have his 
case retried by a jury, and as a matter of procedure, and in justice to the 
acctised, this course should be adopted. Sheikh Hazi +. The King 
Trust, breach of—Lease in excess of authority of administrator—Probate 

and Administration Act, Sec. 90. Sub-sec. (3)—Specific Relief Act, Sec. 

21 (c}—Specific performance of an agreement ; See Civil Procedure Code 


(1882), Sec. 375 T s "s sme - 346 
Trustee, representatives of, if necessary party— Will, suit for construction 
of ; See Resjudicata sus se m n3 dun 461 


, who should. be appointed. 
A man should not be appointed a trustee who is likely to misappropriate 
trust money, but poverty alone is not a sufficient- ground for exclusion from 


the office of trustee. Ahore Nath Mukerjee r. Srimati Kamini Debi ... 461 
, Court's power to select ; See Mahomedan Law—Wuqf o 304 
, right of indemnity—Liability in respect of indemaity—First 
charge ; See Debuttar estate, liability of Sus ur " 290 
1 : e . . 
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Trustee—( Contd.) « 
€ deglingewitA truste property for his benefit. 
A trustee who deals with the trust property for his own personal advant- 
age renders himself liable to be removed. Aghor Nath Mukerjee v. 
Im Srimati Kamini Debi s 
Trust property, devolution ofe-Trust deed, terms of—Usage ; See Trust 
property m : s is 
, preaervation of—Shebait' s right of PEEN 
See Debuttar estate, liability of $us T oo T 





220 


Shebait failing to nominate a successor— Who giud munage— 
Adverse possession — Pleadings and proof, variance 'between—Test— Arrangement, 


authorising joint management, if operative, 


Devolution of trust property depends on terms of trust deed or usage. The office 
of shebait devolves on.the heirs of the founder unless otherwise provided, even though 


the endowment has assumed a public character. 
Adverse possession may extingnish the right to the office of a thelait. 


The test 


indicated as to Court’s.power to grant relief on general prayer when the plaintiff mis- 


took in claiming right relief, 
Quære, whether any arrangement made by a shebait authorising two 
persons to hold the office jointly is operative inlaw. Sita] Das Babaji v. 
Protap Chandra Sarma T 
Trustee's dealing for his benefit—Liability ; ; See Trustee 
dealing with trust property for his benefit ed E. 





Twice borne-class—Agarwala Jains—Oustom; See Hindu ae i 


' Adoption aa ‘ie aia ‘ee pi 
Uncertificated guardian, payment ins member of joint a, 
Agent—Mortgage debt contracted by father—payment made by one of the 

' sons of the mortgagor, if extends the period of limitation ; See Limitation 
Act, Bec. 20 |, IT T e 
Under-tenure, if ipso facto E GE I ahan at revenue sale 
suing for avoidance of encumbrance—Notioe, if necessary—Option of the- 
puchaser, how exercised ; See Meme profits, assessmentof  ... is 
~ ——,, when avolded—Ejectment, suit for—Notice not given by 
auction-purchaser at revenue sale ; Sce Mesne profits, assessment of Eos 


Unknown pérson and his heirs to be made parties—Service of notice on unknown 


person, how effected—Civil Procedure Code (1882), Sec, 82 ; See Partition 
suit T es TP 
Unlawful dika aai cane E aba adminis- 
trator to grant permanent lease without leave of Court—Suit to set aside, 
maintainability ; See Civil Procedure Code, (1882), Sec, 875 ss 
—Administrator agreeing to grant permanent lease without 
leave of Court—Probate and administration Act, Sec 90, Sub-sec, (8)— 
.. Suit to set aside compromise, SUUM of; See Civil Procedure 
Code (1882), Bec. 875 sak idi n 
bacis assembly, member sana Code, Seca. 143, conviction ; See 
- Penal Code, Secs. 143, 879... - - 





Uarra instrifment—Increase of. item by paiva for less: `. 


than 12 years—Bengal Tenanoy Act, Sec. 43, does not control See. 180, 
Bub-sec, (1) ; See Obur lands s sa gan 6... 


503 


580 


846 


410 
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Uufructuary mortgage money, suit for—Possession in lieu of interest —Dis- . 
possession by co-sharer of mortgagor—Oo-sharer obtaining hypethecated - - - -- 
land on partition—Mortgagor ready and willing to put mortgages in pos- . 
session of land alloted to him on partition—Rstates Partition Act, Sec. 99; 














Ses Transfer of Property Acl, Sec. 68 (c) TER T 186 
Valuation, civil Court’s power to revise and correct—Maunicipal UN » 
Fresh assessment —Raising valuation ; See Jurisdiction is 4. . £00 
Division into belts—Market value, determination of ; See Land 
Acquisition proceeding  «-- i ses ii 613 
—. Front and back a an See Land auon pro- 
ceeding sei is en n 612 
Land within a Municioallty:s See Land Acquisition .. 408 
, principle of—Sale of neighbouring lands ; See Land scare 
proceedings — .. ave Y d 612 





. Proceedings under Secs. 931, Civil cocaine Code, nature of— 
Jurisdiction—Bengal Civil Courts Act, Sec. 19—Statute, construction of 
—Resjudicata ; Ses Civil Procedure Code, Secs. 15, 831 e 478 
, Taising—Fresh assessment—Municipal TE Court's 
power : See Jurisdiction mes i 400 
of suit—Amount at which relief saa adakan; dice with 
consequential relief—Suit for amendment of record-of-rights and settle- 
ment of fair tent—Court-fee ; Ses Court-fees Act, Sec. 7 (4) (0) n 158 
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| ACQUISITION OF OCCUPANCY RIGHT BY LANDLORD. 


Meaning of occupancy right -—The expression ‘occupancy 
right’ means and includes a cluster or bundle of rights which 
can be acquired bya raiyat in his holding under the special. 
provisions of the Bengal Tenancy Act. Mitter J. said in his 
judgment in the case of Narain v. Opnit Misser (1) that “ for 
the acquiring of the right of occupancy two conditions only are 
nécessary, v:2. (i) the cultivation or holding of land for a period 
of I2 years, and (ii) that the person holding or cultivating the 
land should be a raiyat.” But this cannot be taken as definition 
of occupancy right, for the same ingredients are necessary for 
acquiring the status of asettled raiyat. Section 20, Cl. 1 of the 
Bengal Tenancy Act. An occupaucy right may be acquired 
by a new comer as for instance by a purchaser where it is 
transferable by custom, while the status of a settled raiyat can 
be acquired by cultivating any land in the village as a raiyat 
for I2 years or by inheritance from a raiyat who has done so. 
All settled raiyats are occupancy raiyats but all occupancy raiyats 
are not necessarily settled raiyats. See Xuldip v. Chator (2). 

Acquisition of occupancy right by a soleor sixteen annas land- 
lord :—Occupancy right must be acquired against some body ; so 
if a raiyat is in possession of a piece of land in a double capacity 
both as a raiyat and as a maitik, it is almost impossible to conceive 
how he can acquire a right of occupancy against himself. Lal 
Bahadoor v. Solano (3). Section 22, sub-section 1 of the Bengal 
Tenancy Act lays down that “when the immediate landlord of an 
occupancy holding is a proprietor or permanent tenure holder 
and the entire interests of the landlord and the raiyat in the 
holding become united in the same person by transfer, succession 
or otherwise, such a person shall have no right to hold the land 
as a tenant, but shall hold it as a proprietor or permanent 
tenure holder as the case may be." So when a sole or 16 annas 
landlord acquires a right of occupancy in whatever way, whether 


(1) (1882) 31 C. L. R. 417 ; I, L. B. 9 Cale. 301. l 
(2) (1898) 3 C, L. J, 285. (8) (1883) 1. L. B. 10 Calo. 48. 
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transferable or non-transferable, he ceases to,have the occu- 
pancy right altogether.. It has been held that section 22 of the 
Bengal Tenancy Act is applicable to transferable occupancy 


.holding only, Gzris v. Keder (1) ; but that makes no difference, for 


consent on the part of the landlord validates the sale of an 
occupancy holding non-transferable by usage and custom ; Ananda 
Das v. Ratnakar Panda (2). So it matters little if the occupancy 
‘holding is non-transferable, the landlord himself being the pur- 
chaser no consent is necessary. It has also been held that where 
the landlord having put up to sale an occupancy holding in 
exécution of a money decree purchases it himself, it cannot be 
said that the holding divested of the occupancy right continues 
to exist, so as to entitle him to put it up again to sale in execu- 
tion of a decree forits own arrears. am Saran v. Mahomed 
Latif ( 3). Inthe case of Miajan v. Minnat Ali (4), however, 
it was held that the effect of a purchase of an entire occupancy 
holding by the landlord is not necessarily to put an end to the 
holding but to divest it in their hands of the right of occupancy 
attached to it. If the landlord purchases the occupancy right in 
the benami of a third person the right is gone. Radha Gobind 
v. Rakhal Das (5). 

Landlord acquiring occupancy right whether entstled to eject an 
under-ratyat holding under the ratyat — The determination of this 
question depends upon whether an occupancy right is severable 
from a tenancy right. Although under the provisions of section 22 
of the Bengal Tenancy Act, an occupancy right may be severable 
from the tenancy right, it is only severable in cases to which the 
section applies and not in all cases. In the case of a non-transfer- 
able occupancy holding, the holding cannot be sold without the 
right of occupancy ; Girish v. Kedar (1). Inthe case of Raja 
Peary Mohan v. Badal Chunder (6) it was held that a 
landlord purchasing the holding of a raiyat in execution of decree 
for arrears of rent is entitled to take kkas possession by ejecting 
an under-raiyat where the lease was created without the land- 
lord's consent and not registered ; such a right not being protected 
by section 22, sub-section 1 of the Bengal Tenancy Act. But the 
contrary was laid down in Amirulla v. Nazer (7) and the principle 
was followed and affirmed in zíziru//a v. Nazer (8), where it was 
held that a landlord purchasing an occupancy holding at a private 


(1) (1899) I.L R. 21 Calo, 478 (R) (1885) I. L R. 12 Gale. 82. 
(2) (1908) 7 O. W. N. 579, (6) (1900) I. L. B. 28 Oalo. 208. 
(3) 1898) 8 C. W. N. 62. (7) (1904) I. L. B. 31 Calo, 939. 
(4) (1596) L L. R. 24 Calo. 521. (8) (1905) 8 O.L.J. 165; I. L. B, 84 Cale, 104. 
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sale cannot eject an under-raiyat without a notice to quit under sec- 
tion 49 of the Bengal Tenancy Act. It was however distinguished 
in the case of Badan v. Rajeswari (1), where a raiyat surrendered 
his holding in favour of his landlord who was a /otedar under 
Government ; subsequently the landlord sued the under-raiyat 
for khas possession who was let into the land without the landlord’s 
consent. It was held in this case that section 22 of the Bengal 
Tenancy Act did not apply, and the landlord was entitled to take 
khas possession without notice. The expression “or otherwise" used 
in section 22 of the Bengal Tenancy Act does not include surrender. 
See also Nilkanta v. Ghatoo (2). This decision was approved in 
Mubtakesi v. Pulin Behari (3) All these cases have been fully 
discussed in Lal Mahamed v. Yagir Sheikh (4) where it was held 
that the landlord purchasing the interest of an occupancy raiyat 
under bim is not entitled to treat as a trespasser an under-raiyat 
holding the land under an oral lease from the raiyat. In this 
case Jenkins C. J. observed ‘‘the conclusion at which I arrive is 
in substantial accord with the decision of Am#érulla v. Nazer (5) 
and Amirulla v. Nazer (6) and is distinguishable from Kaja 
Peary Mohan v. Badal Chunder (7), in that there the tenants' 
interest did not pass to the landlord by the voluntary act of the 
tenant.” He further observes " whether it can be said on the 
facts of this case that the entire interest of the raiyat has united 
with the landlord. Be that as it may, what is it that has ceased 
to exist, the occupancy right and not the entire interest of the 
raiyat, so that there would be no extinguishment of the holding.” 
So we see that whena landlord acquires interest of an occupancy 
raiyat which is not transferable, when the occupancy right is not 
severable from the tenancy right, he can eject an under-raiyat 
holding under the raiyat. But when he acquires an occupancy 
holding which is transferable, when the occupancy right is 
severable from the tenancy right, he cannot eject an under-raiyat 
_ without a notice under section 49 of the Bengal Tenancy Act. 
But from the tenour of the argument advanced and the judgment 
delivered in Lal Mahamed v. Jagir Sheikh (4) it appears that 
their Lordships, Jenkins C. J. and Mookerjee J. made no dis- 
tinction between a transferable and non-transferable occupancy 
holding. In a later decision, Udoy Chunder v. Haridas (8), their 
Lordships, Jenkins C. J. and Mookerjee J. doubted the decision 


(1) (1905) 2 Q L. J. 571. (5) (1904) I. L. R. 81 Calo. 982. 
(2) (1900) 4 C. W. N. 607. (6) (1905) 3 C.L.J. 155, I.L.R. 84 Calo. 104. 
(3) 1908) 8 O. L. J. 324. (7) (1900) I. L. R. 28 Calo. 208, 
(4) 1909) 18 O. W. N. 918. (8) (1809) 18 O. W, N. 987. | 
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in Girish v. Kedar (1). In the Full Bench decision of La£Aa: 
Narain v. Fotnath (2), it was held that when a landlord acquire: 
an occupancy holding, the holding subsists and the occupancy 
right is determined. 

Acquisition: of occupancy right by a co-sharer landlord,—T he 
question is when a co-sharer landlord acquires the interest of ar 
occupancy raiyat, whether he is entitled to retain A4as possessior 
of the lands or bound to give up ema possession of the same 
in favour of his co-sharers. In the case Fawadal Hug v. Ram 
das (3) where the plaintiff sued his co-sharer for &£as possessior 
to the extent of his interest of lands which the latter purchasec 
from an occupancy tenant under them, it was held that when : 
co-sharer purchases an occupancy holding, the holding does no! 
cease to exist but the occupancy right does, and the holding divest 
ed of the occupancy right continues to exist. In the judgmen! 
of the Bench of five Judges in this case, it was observed "sub 
section 2 of section 22 of the Bengal Tenancy Act provides that 1 
an occupancy right is transferred to a person jointly interested ir 
the land as proprietor, the occupancy right shall cease to exist 
It is not said that the sub-section cannot be understood to meat 
that the holding shall cease to exist, but that the occupancy righ 
which is an incident to the holding shall cease to exist, and ther: 
is nothing in the sub-section inconsistent with the continuancet 
of the holding divested of the occupancy right." The sam 
principle was laid down in Meagan v. Minnat Ali (4), where it wa 
held that the effect of a purchase of an entire occupancy holding 
by the landlord is not necessarily to put an end to the holding 
but to divert it in their hands of the occupancy right if am 
which is attached to it. See also Sttanath v. Lelaram (5). li 
"the case of Giris Chandra vw. Kedar Chandra (1), however, thi 
case of Fawadal Hug v. Ramdas (3) was distinguished from. Ji 
this case plaintiff sued for khas possession against his co-share 
defendants in the case who purchased a non-transferable occupanc: 
holding in execution of a money decree and took possession o 
the land. The plaintiff's suit was decreed and their Lordships ii 
delivering judgment observed, that *apart from any special provi 
sion of law such as contained in section 22 of the Bengal Tenanc 
Act and is applicable only to cases referred to in that section, i 
does not seem possible on any principle to hold that in the cas 


(1) (1898) I. T. R, 27 Cale. 473. e 

(2) (1907) 5 C, D. J 457; I, L. R 84 Calo. 516. 

(3) (1896) I. L. B. 94 Calo. 148. (4) (1896) I. L. B, 24 Calo. 521. 
, (5) (1884) L L, B. 21 Calo. 869, 
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of a non-transferable occupancy, the holding can be sold without 
the right pf ogcupancy so as to give the transferee a right to 
retain "possession of it." If the principle laid down in this 
decision be correct, a co-sharer landlord purchasing a non-trans- 
ferable occupancy holding is bound to give up emai possession 
of the holding to his other co-sharers in proportion to their 
shares ; because such a landlord is in no better position than an 
outsider purchasing a non-transferable occupancy holding in 
execution of a money decree ; Shetkh Fatp v. Ram Coorner (1), see 
also Sitanath v. Atmaram (2), Durga Charan v. Kaliprasanna (3). 
All these cases were however placed before the Full Bench in 
the case Ram Mohan v. Sheikh Kachu (4), and after consideration 
of the cases it was held that the result of the purchase by a 
-co-sharer landlord of the occupancy holding of a tenant is not 
the extinction of the tenancy right altogether, but only of his 
occupancy right in the holding. So that a co-sharer landlord 
purchasing the interest of an occupancy right is entitled to 
retain khas possession of the holding. In this case the lower 
Court found the holding to be a transferable one but the referring 
Judges, Rampini and Mitra JJ. observed “ we can see no reason 
for distinguishing transferable from non-transferable occupancy 
rights." Inthis Full Bench decision it was further held that 
Fawadal Hug v. Ramdas (5), Sitanath v. Pelaram (6), Mriajan v. 
Minnat Ali (7), were rightly decided. This case has been 
followed in Lal Mahomed v. Jagir Sheikh (8), and the case of 
Girish Chandra v. Keder Chandra (9), has been doubted in 
Udoy Chandra v. Haridas (10), as has already been observed. 

The law as it now stands :—We have seen from the cases of 
Fawadal Hug v. Ram Das (5) and Ram Mohon v. Sheik Kachu (4) 
that tenancy right is severable from the right of occupancy so 
that where a landlord acquires an occupancy-holding, the holding 
subsists devoid of the right of occupancy. But “these decisions " 
says the Select. Committee in the notes on the Bengal Tenancy 
Amendment Bill, 1906 “ lay down a rule opposed to the policy of 
the authors of Act VIII of 1885 which was to discourage the 
acquisition of occupancy-holdings by landlord." Hence section 
22 of the Act was greatly changed. That section as now stands 
provides that where a sole landlord acquires an occupancy- 


(1) (1899) 3 O. W. N. 747. (2) (1900, 4 O. W. N. 571. 

(3) (1899) 1. L. R. 26 Calo. 727. 

(4) (1905) 1 C. L. J. 1 ; I. L. R. 32 Calo. 886. 

(5) (1896) I. L^. 24 Calo. 143. (8) (1909) 18 C. W. N. 918. 

(6) (1894) I. L. R. 21 Cale. 869. (9) (1899) I. T4 R. 27 Calc. 473, 
(7) (1896) I L. R. 21 Calc. 621, (10) (1909) 13 C, W. N 937, 
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USE OF PROPERTY AS BETWEEN JOINT OWNERS. 


In the year 1891 their Lordships of the Judicial Committee 
observed: "There seems to be but little authority in decided 
cases to show how far Courts of justice will interfere to control 
the use of property as between joint owners, or how far they 
will leave those who are dissatisfied with its use to seek a remedy 
by partition. The case of Watson & Co. v. Ramchand Dutt (1), 
ig that which throws the most light on the subject.” The case 
of the Watsons, which is considered to be the leading case on 
the subject in India, laid down the following rule:—"'If there 
be two or more tenants in common, and one (A) be in actual 
occupation of part of the estate, and is engaged in cultivating 
that part in a proper course of cultivation as if it were his 
separate property, and another tenant-in-common (B) attempts 
to come upon the said part for the purpose of carrying on 
operations there inconsistent with the course of cultivation in 
which A is engaged and the profitable use by him of the said 
part, and A resists and prevents such entry, not ia denial of B's 
title, but simply with the object of protecting himself in the 
profitable enjoyment of the land, such conduct on the part of A 
would not entitle B to a decree for joint possession." This rule 
was said to be based upon justice, equity and good conscience, 
and it was said that “if in a case of shareholders holding lands 
id common, it should be fouud that one'shareholder is in the 
act of cultivating a portion of the lands which is not being 
actually used by another, it would scarcely be consistent with 
the rule above indicated to restrain him from proceeding with 
his work or to allow any other shareholder to appropriate to 
himself the fruits of the other’s labour or capital.” The principle 
of law laid down here is no doubt in the highest degree just 
and equitable ; but it is respectfully submitted that it was not 
strictly applicable to the facts of this case; and that for two 
reasons, vfz., (1) the defendants were in possession of the 
disputed lands from before as lessees of the plaintiffs, and when 


(1) I. L. B. 18 Cale. 10 P. C, : 
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the lease expired if the lands were “not being zctually used by 
another," z.e., the plaintiffs in this case, it was because the latter 
were prevented from actually using the same and that was their 
grievance and cause of action. It was not the case that the 
plaintiffs had voluntarily left the land waste and whenever they 
saw another co-sharer coming to utilise it they rushed into the 
field ; and (2) that though there was not a dental of the plaintiff's 
itle or joint-ownership there was an absolute dental of joint- 
possession. That the latter f.e. denial of joint-possession may 
be a ground for restraining a co-sharer from "opposing the 
possession of another" co-sharer is a corollary which follows 
from the language of the same Committee in the case of 
Lachmeswar Sing v. Manwar Hossein (1), decided in the same 
year as the case of the Watsons. Their Lordships observe 
“the parties are co-owners, and the defendant has made use of 
the joint ‘property in a way quite consistent with the continuance 
of the joint-ownership and possession. He has not excluded 
any co-sharer."' Now, if we look into the facts of the case of 
the Watsons in the light of the above observation, we shall 
find that not only did the Watsons make use of the joint 
property in a way quite inconsistent with the continuance of, 


though not joint-ownership, but joint-possession, but also 


excluded their co-sharers, the plaintiffs in the case, from the 
disputed lands. If that was so, apart from the consideration of 
any hypothetical case of lands becoming jungle and waste ina 
climate like India as was done by the noble Lord delivering the 
judgment of the Committee, what was the proper relief that the 
plaintiffs were entitled to in that case? The case of the Watsons 
is perhaps the one end of the stick of which the cases decided 
by the Calcutta High Court relating to the same question, some 
of which were cited at the Bar, were the other, wherein it was 
rather too broadly laid down that “a co-sharer has no right to do 
anything which alters the condition of the joint property without 
the consent of his co-sharers, and that one of several co-owners 
has no right to take exclusive possession of any portion of the 
joint property without sanction of the rest." These cases are 
Gooroodas Dhur v. Bejoy Govind Bural (2), L. G. Crowdie v. 
Bhikdhari Singh (3), Sohn Síalkarti v. Gopal Pandey (4), L. N. 
Macdonald v. Lala Shib Dyal Singh (5), Nundun Lal v. Lloyd (6); 


(1) I. L. R. 19 Calo. 258 at 263 (4) 20 W. R. 168. ° 
(2) 10 W. R. 171. (5) 31 W. R, 17. 
(3) 1@W, R. 41. . (6) 22 W. R. 74. 
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Lloyd v. Musst. Bybee Logra (1) and Rajendra Lal Goswami v. 
Shama Charan(2). All these cases except the first.and the 
last are indigo cases, and the facts are very similar to the case of 
the Watsons. In the case of John Stalkartt (3), Phear J. 
observed : “he (r. e. the defendant) is not cultivating and manag- 
ing the land for the common profit of the plaintiff and himself ; 
though he may be willing to pay a reasonable rent, he is occupy- 
ing for himself alone and keeping the plaintiff off the land. If 
this be so, the possession which he has taken seems to me 
unquestionably such an invasion of the plaintiff's proprietary 
right as amounts at least to a trespass, and that the plaintiff has 
good cause to come into Court to complain of that trespass and 
to have his rights vindicated and declared." This case was 
followed by the case of Lloyd (4), where Garth C. J. observed: 
"It is impossible to contend with any semblance of reason or 
justice that any one co-sharer in an undivided property has a 
right to possess himself of any portion of it to the exclusion 
and without the authority of his co-sharers and to deal with it 
and cultivate it as he will without their sanction. We take it to 
be perfectly clear that every co-owner of such property is 
entitled to take a part in determining how it shall be used, unless 
restrained by local custom or special agreement.” This case 
was cited at the Bar inthe case of the Watsons and must be 
taken to be over-ruled by implication though not noticed in the 
judgment. None of these cases seems to have been referred to 
in the case of Lachmeswar Singh (5), and therefore Lord 
Hobhouse complained of the paucity of decided cases relating 
to the use of property as: between joint-owners. 

These authoritative decisions, however, did not set at rest 
the law on the subject and we find quite a crop of cases in later 
Reports. Out of them, I may at first take up the case of Mohesh 
Narain v. Nawbat Pathak (6) where Mookerjee J. in an 
illuminating judgment reviewed the authorities on the subject 
and laid down the following three propositions as deducible 
from them :— 

"(r) A tenant in common cannot be held liable to his 
co-tenant for damages for use and occupation of the joint 
property, unless there has been waste or an ouster of his 
co-tenants. 


(D 25 W. B. 81 ` (4) 26 W. R. 313. 
(2) I. L. R. 6 Oale. 188, (5) I. L. R. 19 Oale. 258. 
(B) 20 W. R. 168. (8) 1 0. L. J, 497 ; I. L. R. 82 Cglc. 887, 


105 THE OALOUTTA LAW JOURNAL, [Vor. XI. 


*(2 Whena tenant in possession has prevented his co- 
tenants from obtaining from the premises such profits as they 
were capable of yielding, or has taken possession of the whole 
and used them as his own, and, thereby made a profit, he must 
account, either for the fair rental value or the profits, or be liable 
for mesne-profits ; for one tenant is bound to account to another 
only as his bailiff, under contract express or implied. 

(3) Where one tenant in common occupies the joint 
property, without any assertion of hostile or exclusive title on 
his part, and without claim on the part, of his co-tenants to be 
admitted into possession, he is under no obligation to account, 
for he has a right to such occupancy." 

This was a suit by one co-sharer against the lessee of 
another co-sharer for injunction, account and for damages ; and 
it was held that inasmuch as there was no actual ouster or 
destruction of the common property by a proper and legitimate 
use thereof the plaintiff could not succeed. This is virtually 
enunciating the same principle as was laid down by Phear J. in 
the case of L. N. Macdonald v. Lalla Shib Dyal (1) that an 
undivided shareholder is not prevented from granting a lease 
of his share to a third person, and all that the other co-pro- 
prietor can insist upon is that the lessee should be prevented 
from dealing with the subject of the lease in any way different 
from that in which the lessor, his co-proprietor, could deal 
with it. 

In Lackmeswar Sing's case (2) the Privy Council observed 
that the Courts should be very cautious of interfering with the 
enjoyment of joint estates as between their co-owners ; and that 
this has been more or less, the view of the Courts in this country 
will appear from the following cases :— 

L. F. Crowdy v. Inder Roy (3), Tarinee Charan Bose vw. 
Ramjee Pal (4), Lala Biswambhar v. Rajaram (5), Sree Chand 
v. Nim Chand (6), Nocury Lal v. Brindaban (7), Paras Ram 
v. Sherjit (8), The Shamnugger Jute Factory w. Ramnaratn (9), 
Joy Chunder v. Biprocharan (10), Sreemutty Atorjan Vv. 
Sheikh Ashak (11), Fastlatunnessa v. Ijaz Hassan (12), 
Ananda Chandra v. Parbati Nath (13). 


(1) 21 W. B. 17. (7) I. L. R. 8 Oalo. 708. 

(2) I. L. R. 19 Oalo, 253. (8) I. L. B. 9 All. 661. 

(8) 18 W. R. 408. (9) L I, B. 14 Calo. 189, 

(4) 28 W. R, 298. (10) I. L. £. 14 Calo. 936. 
(5) 3B. L. B Ap. 07; 1 W. B, Sup. 374, — (I1) 4 O. W. N. 788. 

(6) 5°B, L. B. Ap. 25; 18 W. B, 897. (12) I. L. B. 30 Calo. 901. 


(18) 40. L, J. 198, 
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In all these cases the Courts refused to grant injunction against 
dne co-owner at, the instance of another co-owner. The principle 
underlying in all these cases is that the Courts will not interfere 
unless it is proved that substantial injury has accrued to the 
plaintiff by reason of the act of the defendant co-owner, and 
that he took reasonable steps in time to prevent it. The case of 
The Shamnagur Jute Factory (1), may be said to be the leading 
case on the point in which Wilson and Porter JJ. held that 
"there is no such broad proposition as that one co-owner is 
entitled to an injunction restraining another co-owner from 
exceeding his rights absolutely and without reference to the 
amount of damage to be sustained by the one side or the other 
from the granting or witholding of the injunction." 

Injunction was, however, granted in cases where it was found 
that the plaintiff co-sharer could not be adequately compensated; 
eg. the cases of Shadi v. Anup Singh (2), Ghayas-ud-din v. 
Sheikh Ghulam Abbas (3, Sosht Bhusan v. Gonesh Chandra (4): 
also in cases of ouster ; eg. Anant Ramrao v. Gopal Balvant(s), 
Sosht Bhusan v. Gonesh Chander (4). 


RANAJIT SINHA. 


[To be Continued. j 


(1) I. L, R. 14 Calc. 189. (8) 2 Ind. Cas. 854. 
(2) 1. L. B. 12 All. 486 F. D. (4) I. L, R. 29 Calc. 500. 
(5) L L. & 19 Bom. 269. 


REVIEWS. 


Digest of Customary Law—by Sir W. H. RATTIGAN, 7TH 
EDITION, WILDY AND Sons, LONDON, 1909.—Mr. Justice Rattigan 
has placed the Profession under an obligation by the issue of a 
revised edition of the standard treatise on Customary Law in the 
Punjab by the late Sir William Rattigan. A work which has 
reached a seventh edition in a quarter of a century, does not 
need any commendation. In the present edition the judicial 
decisions during the eight years which have elapsed since the 
issue of the previous one, have been duly accounted for, and 
it is a remarkable testimony that the leading principles enun- 
ciated in prewious editions have been followed and explained 
rather than doubted or qualified. Weaccorda hearty welcome 
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to the book, and have no doubt that it will continue to be treated 
a8 before as the.most authoritative exposition of this interesting 
subject. | S 


Revenue and Patni Sale Laws of Bengal—by S. A. A. 
AsHGAR and HARI BHUSAN MuxERJEE, R. CaMBRAY & CO., 
CALCUTTA, 1909, Rs. 4.—In this handy volume, Messrs. Ashgar and 
Mukerjee have brought together every thing important on the 
subject of the Revenue and Patni Sale Laws of Bengal. We 
have full commentaries on the Revenue Sale Law, the Patni 
Sale Law and the Public Demands Recovery Acts. .To this are 
appended valuable Appendices in which the Rules made.by the 
Board of Revenue are set out as also the texts of minor Acts. 
The notes are clear, to the point and quite up to date. We 
have no doubt the edition will prove useful to the Profession. 


The Case-noted Criminal Code, Vol. I,—by S. SRINIVASA 
AIYAR, ANAND Press, Mapras, 1909—Mr. Aiyar is known to 
the Profession as the compiler of Digests, noted for the brevity 
and accuracy of the statements contained therein. The 
present volume contains the text of the Penal Code, the 
Criminal Procedure Code, the Evidence Act and the Banker's 
Book Evidence Act. A series of foot-notes are added in which a 
large mass of information has been very judiciously compressed. 
Attention is drawn to important points of interpretation or 
practice, and references are given to numerous judicial deci- 
sions. The work is as handy and full as any that we have 
seen. It oughtto be largely appreciated by all branches of 
the Profession. 


The Negotiable Instruments Act—by K. BnAsHYAM 
IYENGAR, B. A., B.L., and K. Y. ADIGA, B. A., B. L,—V. KALYAN- 
RAM IvEkR & Co, MADRAS, 1909— We welcome this edition of ` 
the. Negotiable Instruments Act for more than one reason. 
In the first. place, though there is more than one edition of the 
Act of considerable merit, there is none suitable for use by the 
practitioner who has not direct access to the English law on the 
subject. In the second place, no editor has looked to the needs 
of the student. Both these deficiencies are. removed in.the 
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pgesent edition. ° The introduction will give the beginner a 
clear idea of tHe- arrangement and the subject-matter of the 
Code. The notes set out the substance of the English law on 
the subject with accuracy and fulness. A student or practitioner 
who has read through the volume ought to find himself armed 
sufficiently for the solution of any ordinary question. The get-up 
of the work is worthy of the well-known firm of publishers 
who have brought it out. 


Mimansa Rules of Interpretation -as applied to Hindu 
Law—by Kisort Lat SARKAR, M.A., B.L, THACKER, SPINK 4 Co., 
CALCUTTA, 1909.— This handsome volume reproduces the Tagore 
Law Lectures for 1905, and is very unlike most of the. other 
volumes of that well-known series. It is not a digest of judicial 
decisions upon a practical subject of every day use. It is on the’ 
other hand, a first hand exposition, the first of its kind in the 
English language, of the Rules of Interpretation adopted by 
Hindu Jurists in building up-that wonderful system of law. 
Hindu Law, as is well-known, is indissolubly connected with 
Hindu religion, and Hindu Jurists have, not unnaturally, applied 
the same rules jin the interpretation of the legal texts as were 
applied in the development of their religious and philosophical 
texts. The consequence is that every commentator on Hindu Law 
applies with the utmost ease rules of interpretation primarily 
intended to be applied to sacred texts. These rules are to be 
found in the writings on Mimansa Philosophy, only a small 
fraction of which has hitherto been available in English. To 
the University of Calcutta belongs the credit of realising the 
importance of the study of these Rules of Interpretation to 
every lawyer, and to Babu Kisori Lal Sarkar belongs the credit 
of the first work in English in this direction. The first seven 
lectures are devoted to a general exposition of the principles of 
the system of interpretation as expounded in the Mimansa. 
` These are then applied in the three following lectures to the 
writings of Hindu Jurists, the most prominent of whom are the 
authors of the Dayabhaga, Mitakshara and Mayukha. There is 
also a detailed examination of the application of the Mimansa Rules 
to the subject of adoption. These lectures are followed by one in 
which a comparison is made between the principles of interpre- 
tation as recognised in Hindu Jurisprudence with that developed 
by European Jurists. This particular topic could hawdly be 
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adequately treated in a narrow compass, but fhe treatment by 
our author, so far as it goes, is very instructive. Throughout 
the work, references are made to judicial decisions in which 
questions of interpretation of rules of Hindu Law have come 
up for consideration, aud there can be no doubt, that some of these 
are of very doubtful value when tested by the true principles of 
interpretation. One would like to express the wish, however, that 
this part of the work might have been more fully developed so 
as to be more intelligible to the practical lawyer. The work of 
Babu Kisori Lal, however, is that of a pioneer, and is really of 
great merit and worth. Whatever researches are made in future 
in this branch, must naturally take their start from his work, 
the value of which is not likely to be affected by further investi- 
gation. We commend the work to allserious students of Hindu 
Law; it requires and deserves careful study, though it will 
have little attraction for the reader who wishes to master every 
thing at a glance. 


The Calcutta Law Journal ` 


Vor, XI. | - CALOUTTA, FEBRUARY 1, 1910, | ' No. 8. 





USE OF PROPERTY AS BETWEEN JOINT OWNERS. 
pes — (Concluded. ) 


Granting injynction is a matter of discretion, and as has 
been observed in the Shamnuger Fute Factory case (1) “in 
granting or withholding an injunction a Court should. exercise 
a judicial discretion, and should weigh the amount of substantial 
mischief done or threatened to the plaintiff, and compare it 
with that which the injunction, if granted, would inflict upon 
the defendant.” In some cases it was held that the remedy lay 
in an action for damages: L. J. Crowdy v. Inder Roy (2), 
Watson & Co. v. Ram Chand (3) ; in others a suit for an account : 
Balvantrao v. Ganpatrav (4), Mohesh Narain v. Nawbut 
Fattak (5). There are cases where it was said that partition was the 
proper remedy, e.g. Gobind Chander v. Ram Coomar (6), Madan 
Mohon v. Rajab Ali (7), Fagarnath Singh v. Yarnath Singh (8), 
Ananda Chandra v. Parbati Nath (9). In this last case it was 
observed that “a Court of equity will refuse assistance to the 
plaintiff in obtaining joint possession of land which has been 
improved at the expense of the defendant,” and “the plaintiff can 
have no reasonable ground for complaint if he is left to seek his 
remedy by a suit for partition in which the rights and liabilities of 
allthe co-owners may be adjusted.”  But,as has been observed 
before, in cases of ouster the Courts will either grant an injunc- e 
tion or decree joint possession. In Anant Ramrao v. Gopal 
Balvant (10), Sargent C. J. observed that following the practice 

‘of a Court of Equity in England injunction could be granted in 
disputes between joint-owners where the acts of one amounted 
to acts of waste or illegitimate use of the joint property or ouster, 
Joint possession was decreed in the cases of Barron Rat v. 
Saran Rat (11), Ram Charan Rat v. Karleshar Rat (12) and 
, Surendra Narain Singh v. Hari Mohon Misser (13), where it 
was held that the acts of the defendant amounted to ouster. The 
whole law on this point is put into a nutshell by Mr. Justice West 


(1) I. L. B. 14 Calo. 189. (7) I. L. R. 28 Calc. 233, 

(2) 18 W. R. 408. (8 I. L. R. 27 All. 88. 

(3) I. L. R. 18 Calc. 10. (9) 40. L. J. 198 at 208 

(4) I. L. R. 7 Bom. 386. (10) I.L B 19 Bom. 269 

(5) 1O. L. J. 497. (11) I. L B. 26 All, 588 F. B 

(6) 24 W. R. 893. (12) I. L. B, 37 All 158. e 
(13) I. L. R. 88 Calc, 1201. ` 
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in the case of Bawantrao v. Ganpatrav (1) where that learned 
Judge observes : “it is well-established that one of two or more 
co-tenants may lawfully enjoy the whole in any way not destruc- 
tive of the substance so as to amount to an ouster of the other 
co-tenants" and“ what a co-tenant may do, however, he may 
license another to do.” We have, therefore, got to see what 
amounts to an ouster by a co-owner. Inthe words of Wilson J. 
in the Full Bench case of Mahomed Ali Khan v. Khaja Abdul 
Gunny (2), while delivering the concurrent judgment of Mitter, 
McDonell, Prinsep and Wilson JJ, “it should be borne in mind 
that many acts which would be clearly adverse and might 
amount to dispossession as between a stranger and the true 
owner of land, would, between joint owners, naturally bear a 
different construction." Ouster involves not only the assertion of 
hostile possession but also the assertion of hostile title. Exclu- 
sive possession only is not enough, for exclusive possession of 
a plot of common land must be prima facte referred to the con- 
sent of or sufferance by the co-sharers ; Sheo Pershad Singh v. 
Leelah Singh (3). In cases of sole occupation by one co-tenant 
there is no ouster or adverse possession until there has been a dis- 
claimer by the assertion of a hostile title and notice thereof to the 
co-owner either direct or to be inferred from notorious acts and 
circumstances: see the cases of Litappan v. Manavikrama (4) 
and Calb Bibi v. Umakanta Karmokar (5). In the words 
of Mr. Justice Story in the case of Prescott v. Nevers (6) 
“the only difference between the possession of a ¢o-owner and 
other cases is that acts which if done by a stranger would fer se 
be a disseisin, are in the case of tenancies in common, suscep- 
tible of explanation consistently with the real title ; acts of 
ownership are not, in tenancies in common acts of disseisin 2 
it depends upon the sent with which they are done and their 
notoriety ; the law will not presume that one tenant-in-common 
intends to oust another; the fact must be notorious and the 
intent must be established in proof" To quote another learned 
Judge “the fundamental rule is that the entry and possession : 
of land, under the common title of one co-owner, will not be 

presumed to be adverse to the others but will ordinarily be held 
to be for the benefit of all”: ser Mookerjee F. in the case of 
Jogendra Nath Roy v. Baladeb Das (7); also see the cases of 


(1) I. L. B. 7 Bom, 836 at p. 339. (4) I. L. R. 21 Mad. 153. 

(2) I. L. R. 9 Oale, 744 at p. 768, (5) I. L R. 81 Oalo. 970, 

(8) 90 W. R. 100. | (6) 4 Mason 326 ; 10 Fed, Oas, 1986. 
: (7) 12 C. W. N. 127 at p. 181. 
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Baroda Sundari v. Annoda Sundari (1) and U7alb: Bibi v. 
Uma Kanto (2). If, therefore, in the light of the above 
observations the acts of one co-owner amount to an ouster, thè 
other co-owner is entitled to an injunction or a decree for joint 
possession instead of being compelled to sue for partition. 

In England if joint-tenants join in a lease, this shall be but 
one lease, but if tenants-in-common join ina lease, it shall be 
several leases of their several interests (3) Where, however, 
tenants-in-common demise jointly they seem to stand on the 
same footing as joint-tenants (4). But as to determination of 
a tenancy though in Englaud any joint-tenant may put an end 
to his demise as far as it operates on his own share, yet in India 
where the relation of joint landlords continues, the tenancy of 
the lessees cannot be put an end to except by all the lessors acting 
together: BAi&haree Ram v. Dhakeswar Pershad (5). 

The question of lien over joint-property or remedy by way 
of contribution claimed by a co-owner is rather a complex one. 
A Full Bench of the Calcutta High Court (two out of five Judges. 
dissenting) has decided that a co-sharer who has paid a 
paramount charge on the joint property does not, by reason of 
such payment, acquire a charge on the share of his co-sharer: 
Kinu Ram wv. Mozafer Hosai (6). A Full Bench of the 
Allahabad High Court has also decided in a similar way: 
Seth Chitor v. Shib Lal (7). But it is otherwise in Madras and in 
Bombay (8) If a co-owner repairs any joint-property at his 
own expense he may,it seems, call upon his co-sharer for 
contribution (9). In England "if a tenant-in-common spends 
money on improvements or ordinary repairs he cannot recover 
contribution at common law, nor is there any remedy for him in 
equity unless his co-tenant is driven into an action for partition, 
when the Court will refuse to give plaintiff the benefit of the 
increased value of the land, unless an allowance is made for the 
expenditure by which it was obtained. but even this qualified 
right to claim contribution is denied in some reported cases, 
The reason for this apparent harshness is that a tenancy in 
common is regarded in England as an inconvenient kind of ° 
tenure, if not an anachronism, and, as Lord Justice Lindley 
points out, the evils inherent in it can only be dealt with in a 


(1) 3 0. W. N. 774. (2) I. L. R. 21 Mad. 158. 

(3) Woodfall on Landlord and Tenant, 9th Edn. p. 11. 

(4) lbid P 809. . (5) 70. L. J. 488. 

(6) I. L. R. 14 Calc. 809 ; see also I. L. B. 15 Calo, 542 ; I. L. R. 22 Cale, 800. 
(7) I. L. R. I4 All, 278. 

(8) I.L R 11 Mad, 462; 1. L. R. 11 Bom. 818 ; I. L, R. 17 Mad, 247, 

(9) 26 W. B, 170. . 
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suit for partition or sale. , In several of the „United States, : 
however, oneco-tenant of a house or mill may recover, contribu-¢ 
tion from another for necessary repairs, an improvement, it 
must be admitted; on the common law remedy by writ de 
reparatione factenda, to which the English Law is still moored.” - 
(See Ghose on Mortgage ard Ed, pp. 165-166). 


RANAJIT SINHA. 


SHORT NOTES. 


_ Limitation Act,—A oknowledg ment—Contract Aot, Boo. 25 Sud-seo. 8— 
New promise. | 


Rule obtained by the Plaintiff. 

The plaintiff sued to recover money due ona hatohita dated 22nd March 
1908. The defendant alleged failure of consideration, ‘According to the plain- 
tiff, the consideration was the debt due under a previous hatchita dated 12th 
March 1905, 

Held, (Mookerjee and Teunon JJ.) The second hatehita which did not refer 
to the previous debt and did not contain any express stipulation to pay, was 
not a promise in writing to pay a barred debt under section 25, sub-section: 8 
of the Contract Act, and as a mere acknowledgment, it was inoperative. 

: 10 Bom. H C. R. 375; I. L. R. 8 Bom. 405, I. L. R 28 Bom, 613 and 
I. L. R. 23 AU. 502 applied. 
Myr, J, N, Mitter and Babu Probodh Ohander Roy for Petitioner. 
Babu Rama Kanta Bhattacharjia for the Opposite Party. 


Rule made absolute ; case remanded, 


Mitakshara family—Son’s liability—Morigage by father—Debt not immoral— 
Deores against son—Deores for assets under section 90 of the Transfer of 
Property Act (IV of 1882)— Property obtained by surmvorship, liable, 

' Appeal by the judgment-debtor. 

Held, (Harington and Ohatterjee JJ.)—The son as legal personal represen- 
tative of his father is liable to have a decree passed against him for his father’s 
debt, not being immoral ; he is liable to satisfy it, not only out of property 
which has descended to him but out of property which he has acquired by 


gurvivorship. 
Where a decree under section 90 of the Transfer of Property Act excludes 


the pergon and other property of the judgment-debtors (sons of the mortgagors) |, 


but makes the assets of the mortgagor amenable to the realisation of the. 
amount decreed, the property which has come to the sons by survivorship is 
liable for the decretal debt of the father, if not tainted with immorality. 

5 C. L. J. 491 ; I. L. R. 34 Calo, 642 referred to. 

Babu Ohandra Sehhar Prosad Singh for the Appellant. 


Babu Lalit Mohan Ghose for the Respondent. 
' * Appeal dismissed, 
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FIRST OFFENDERS, 

The latter half of the last century is remarkable for the 
growth of a new idea on the question of the treatment of 
offenders, juvenile and otherwise, who are not past reforma. 
ton. For, it was at this time that society first began to wake. 
up to a true sense of its duty. towards its offending members. 
Before this, a criminal trial was exclusively an enquiry as 

to whether the accused had transgressed on the occasion in 
question ; and if he had, to award a penalty according to a 
certain definite standard, without regard to the interests of the 
accused—in- order to satisfy the vengeance of society, and if 
possible, to serve as,a deterrent to future wrong doers. Now 
eople have begun to enquire—what is the best way of dealing 
with an offender, both in his own interests, as well.as in the 
interests of society? Legal punishments have ceased to bea. 
panacea for all our social evils, and its mysterious efficacy has 
no; longer any charm for us. The present idea is, not punish- 
ment, but reformation; not the confirmation of the offender 
in à course of crime, but his reclamation, if feasible. Naturally 
enough, the movement was first directed towards the ameliora-. 
tion of the condition of juvenile offenders—those who have the 
best chances of reformation and for whom the responsibility of 
society is greatest. It is gradually extending towards the. 
juvenile adults and older first offenders, and we have no.doubt. 
that in course of time it will some day include all offenders. 
within its scope. A brief review of our progress in this matter 
is not, therefore, an altogether unprofitable study. 

The movement began in America. So long ago as 1863, a. 
legislative attempt was made at Boston to separate the young 
offender from the older one. The movement lay dormant for 
some time, but the old idea of no crime without a penalty: 
began to be relaxed in the case of first offenders. In 1879.the 
English Legislature passed the Summary Jurisdiction Act, which 
invested Magistrates with the power of ‘summarily trying 
children for indictable offences, other than homicide, unless 
objected to by the parent or guardian, who claims trial by jury.". 
In the exercise of such jurisdiction the Magistrate may, either. 
in addition to, or instead of any other punishment, .adjudgeethe 

* 
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child to be, as soon as practicable, privately*whipped with not 
more than six strokes of a birch-rod by a ebnst4ble, in the 
presence of an Inspector or other officer of police of a higher 
rank than a constable, and also in the presence, if he desires to 
be present, of the parent or guardian of thechild. The Magistrate 
exercising summary jurisdiction is not, however, bound to inflict 
a penalty ; “if he thinks that though the charge is proved, the 
offence was, in the particular case, of so trifling a mature that 
it is inexpedient to inflict any punishment, or any other than 
a nominal punishment, the Court may dismiss the information, 
and may, if it thinks fit, order the person charged to pay 
damages not exceeding 40s., or may discharge him conditionally 
on his giving security, with or without sureties, to appear for 
sentence when called upon, or to be of good behaviour” (s. 16). 
This discretion, of convicting without imposing a sentence, 
must be exercised having regard to the character and antecedents 
of the person charged, the nature of the offence, and all the 
circumstances of the case (section 11). This Act is not limited 
to youthful offenders only ;* even adults can be summarily tried 
with their. consent ; and may, if their character and antecedents 
and all the circumstances of the case are in their favour, be so 
dealt with (section 12). " 

| As a first attempt, the Statute, with all its limitations, was 
a decided success, and as recognizing for the first time the 
salutary principle, it paved the way for further legislation in 
the same line. In 1887 the First Offenders’ Act was passed, 
which, by reason of its importance, and in view of the fact that 
it has been almost bodily transplanted into the field of Indian 
law (section 562 of the Code of Criminal Procedure), is set forth 
below :— 

* In any case in which a person is convicted of larceny or 
false pretence, or any other offence punishable with not more 
than two years’ imprisonment before any Court, and no previous . 
conviction is proved against him, if it appears to the Court before 
which he is so convicted that, regard being had to the youth, 
character and antecedents of the offender, to the trivial nature 
of the offence, and to any extenuating circumstances under 
which the offence was committed, it is expedient the offender 
be released on probation of good conduct, the Court may, instead 
of sending him at once to any punishment, ,direct that he be 
released on his entering into a recognizance with or without 
' suretges, and during such period as the Court may direct. *^ 
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appe. judgment when called upon, and in the mean- 
time 1 jeace and be of good behaviour. z 

TŁ pr may be called the “Probation of First Offenders’ 
Act, 188 1.” 

In 1901 the Youthful Offenders’ Act was passed, which 
enacted that “a Court of summary jurisdiction, on remanding 
or committing for trial any child or young person, instead of 
committing him to prison, may remand or commit him into the 
custody of any fit person named in the commitment, who 13 
willing to.receive him.” This Act also removed the disquali- 
fication attaching to felony when the offender is dealt with under 
the Summary Jurisdiction Act, 1871, or the First Offenders’ 
Act, 1887. 

The above Statutes have provided, and in a somewhat 
satisfactory manner, a humane system of penalties for first 
offenders. But the trial of juvenile offenders in the ordinary 
criminal Courts was a thing so serious, and so pernicious to the 
moral nature of the boy that a separate system of trial was felt 
necessary as much as separate treatment after conviction. The 
lead in this matter was also taken by America. In 1893 Ontario 
passed an Act preventing trials in children's cases in Police 
Court rooms ordinarily used as such. In 1894 the Dominion 
Parliament of Canada passed a Youthful Offenders’ Act, providing 
that the trial of juveniles under sixteen would take place without 
publicity. The transition from such a state of things to the 
establishment of separate Courts for children became easy, and 
we find that in the very next year, South Australia established 
regular Courts exclusively for children. In 1904 it was enacted 
that youths while undergoing trials should not be lodged in jail. 
The very satisfactory results which ensued these changes iuduced 
England to establish children's Courts, which took place in 1905. 
Later on children's Courts have been established in several parts 
of the United Kingdom, and also in Ireland. The age limit of 
the English juvenile Courts is sixteen, while in some of the 
American Courts it is eighteen, or even twenty-one. In June 
1905 the Home Office issued the following instructions :—(1) 
charges against children to be taken first every morning, and 
against children brought afterwards during the day to be given 
precedence over other cases ; (2) summonses against children as 
far as practicable to be taken up apart from other business ; 


(3) children awaiting trial or removed to Remand Homes, Indus- 


trial or Reformatory Schools to be kept apart from other 
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prisoners ; (4) no child to be in Court until itsscase comes On ; 
(5) during hearing of a child's case no adult prisoner to be ih 
Court ; and (6) when tried, no child to be placed in the dock. 

Turning now to India, which is the hospitable refuge of lost 
causes and exploded maxims, we find that nothing has been done 
in this direction except within recent times. The old fallacy of 
"spare the rod and spoil the child" was at the root of Indian 
legislation regarding juveniles during the last century. Lord 
William Bentinck abolished whipping in 1830, "as it has not 
been found efficacious for the prevention of crime, whether by 
reformation, or by example." A few years later, the Lords Com- 
missioners presented their draft Criminal Code, in which they 
expressed an opinion that the moderate flogging of young 
offenders for petty- offences is not open, at least in any sericus 
degree, to the general objections against whipping. Strictly 
speaking, this was an odéter, for whipping did not at all find a 
place in the list of punishments in the draft Code. But this 
opinion did much mischief. F or, relying on it, the narrow 
legislators of 1844 restored whipping as a provisional measure, 
for the special benefit of youthful offenders, and for trifling 
offences only. Yet this was but a beginning ; for in 1864, the 
Whipping Act was passed for all offenders, section 3 of which 
provides for the punishment of juvenile offenders with whipping, 
in lieu of any other punishment, for any offence not punishable 
with death. The law remained in this state fora long time ; 
the casual offender was, on conviction, sentenced to fine or impri- 
sonment, or worse still—to whipping. 

In 1897 the Reformatory Schools Act was passed. In any 
case in-which a juvenile not above the age of fifteen, is convicted 
of an offence punishable with transportation or imprisonment, 
the Court may, instead of sentencing him, direct him to be 
detained in a Reformatory, or may, if it thinks fit, discharge him 
after due admonition, or may deliver him over to his parent or 
guardian, on the latter’s executing a bond to be responsible for 
the good behaviour of the juvenile. The latter course is, however, 
not often practised ; and even up to the present day we find that 
when a juvenile is convicted, he is generally whipped, or sent 
to a Reformatory. This Act, it will be noticed, is confined 
to young offenders below fifteen, and contained no provision for 
the improvement of the position of casual offenders above that 
age. Something, however, was done in this direction the next year, 

In 1898 the Criminal Procedure Code was recast, and a pro- 
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vision for first offenders was introduced therein for the first time. 
*t was a*belated recognition of the principle, long after it had 
become a commonplace in the civilized world. But it is some- 
what curious that though section 562, the provision in question, 
exactly reproduced the English First Offenders’ Act, 1887, it 
has incorporated no improvement suggested by eleven years’ 
. working of that Actin England. For, in the first place, section 562 
and the English Statute alike are limited to the cases of offences 
not punishable with more than two years’ imprisonment. Expe- 
rience has shown that the effect of this restriction is to limit the 
benefit of a wholesome principle which can be invoked by all 
offenders alike whenever the circumstances seem to justify it. 
Thus the Court could not apply this section in the case of a 
young man convicted of receiving stolen property ; Queen Empress 
v. Atmaram (1). In the second place, the language is so defec- 
tive as to lead some Magistrates to think that this section operates 
in favour of juveniles only, and not of other first offenders as well. 
That this is a misconception weshall attempt to show below. 

To begin with, it must be noticed that the very heading of 
the section, as well as of the Statute, is “ Fzrs? Offenders" and 
not “ Youthful Offenders" (as the Statute of 1901). This view 
is strengthened by an examination of the language. For, a not 
very critical analysis of the section would show that the section 
speaks of two conditions precedent—no previous conviction must 
be proved, and, except in the case of theft, the offence must not 
be punishable with more than two years’ imprisonment. ‘Youth’ 
is afterwards mentioned in connexion with other extenuating 
circumstances to which the Court ought to direct its attention in 
order to decide whether a particular case ought to be dealt with 
under this section. The language of the section—“ regard being 
had to the youth, character and antecedents of the offender, to 
the trivial nature of the offence, and to any extenuating circum- 
stances under which the offence was committed'"— seems to 
imply, that though youth is a relevant fact, and doubtless a very 
strong one, it is not a condition precedent. The mention of 
these conditions and of the character and antecedents of the 
offender merely indicates generally considerations with regard 
to which the discretion of the Court should be exercised in 
dealing with first offenders who are convicted of any offences 
specified in this section. [Reference may be made in this con- 
nexion to the cases of Hmpress v. Birch (2) and Queen Empress 


(1) 2 Bom, L, R, 343, (2) I. L, R. 24 All, 806, at p. 50s. 
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v. Tukaram (1)]. In other words, the first offender need not 
necessarily be a youthful offender. To prevent any ambiguity? 
however, the section ought to be so amended as to clearly include 
all first offenders within its scope. 

It is sometimes supposed that the circumstances enumerated 
in this section, vfz., youth, character and antecedents of the 
offender, and the trivial nature of the offence, are the only exte. 
nuating circumstances to be attended to. But this is a mistake. 
There are several other circumstances of this description which 
should have more or less weight in influencing the Court’s deci- 
sion as to the applicability of this section. Thus, the respect. 
ability of the offender is a strong mitigating circumstance. For, 
if instead of sending such a person to jail, you let him off on 
security, you place him in the healthy atmosphere of his class, 
which might destroy the first germs of criminality in him. Again, 
the strength of the temptation, or the gravity of the provocation, 
should go a long way towards his conditional release. A person 
who has been prompted by a strong temptation to commit a 
crime is often found to be, not a criminal in the ordinary sense 
of the word, but a person of strong sensibility. A casual crimi- 
nalacting under great provocation is not actuated by a base 
motive, but very often by a strong, perhaps excessive, sense of 
justice. Unable to wait for the tardy, and sometimes uncertain, 
retribution of the law, he himself works vengeance on the wrong- 
doer. Such persons offer no menace to society, but if, on the 
other hand, they are judiciously dealt with, they may resume 
their position as useful members of society. 

Some Magistrates seem to act on the principle that an 
offender who has pleaded not guilty should not be given the 
benefit of section 562. The ostensible reason is, that a penitent 
person deserves to be leniently treated. This is no doubt a very 
commendable principle; but its converse, víz., that a person 
pleading not guilty deserves to be severely handled, does not 
follow from it. This is bad logic and bad principle. For, it sets 
a premium on the plea of guilty. When the conspiracy against 
a man is very deep, it is necessary in the interests of society that 
he should stoutly protest his innocence. But if the accused 
knows that in case his plea of not guilty is disbelieved, he shall 
have to go to jail, what would he do? He will abandon his 
defence and plead guilty, in the hope of being treated under this 
section. Moreover, to punish an accused for his plea by depriving 


i (l) 2 Bom. L. B. 817. 


Vor. Al.) FIRST OFFENDERS. 25n 


him of the advantage of this section, is virtually equivalent to 
“dministering oath to him. 

It is common knowledge that Courts of justice may, by their 
judicious handling, mitigate the effects of a rigorous law. But 
it is an old complaint, almost as old as the section itself, that 
Magistrates often disregard the provisions of Sec. 562. Nostronger 
evidence can be expected of the matter than a Government 
Resolution. ‘Local Governments," says the India Government 
Resolution published in December 1907, " have repeatedly 
urged on the magistracy to make larger use of those provisions 
of the law which empower them to send youthful criminals to 
a Reformatory or to discharge them on security for their good 
behaviour, but the figures show that these instructions are still 
imperfectly carried out. * * * The number of boys sentenced 
to short terms of imprisonment and thus exposed to the conta- 
mination of jail influences is even now higher than it would be, 
if the Courts paid intelligent attention to the question.” This 
may possibly be due to a large extent'to the powers under Sec. 562 
being exercisable by Magistrates of the first class or those of the 
second class who are specially empowered in this behalf by the 
Local Government. . Magistrates of the third class and of the 
second class not specially empowered, if they think any case fit 
to be dealt with under Sec. 562, have to send the case to a first class 
Magistrate. To secure a more frequent application of the whole- 
some provisions of this section, all Magistrates should be 
empowered to act under it. As it is, third class Magistrates have 
the power to imprison first offenders but none to give them the 
chances of reformation which the law provides. ` 

Itis sometimes asserted that the exercise of the Court’s 
powers under Sec. 562 is not imperative, but merely discretionary— 
as if that word indicates that the Court has the option either 
to send a man to jail, or to release him on security at its sweet 
will. ‘Discretion,’ however, is not synonymous with caprice ; 
discretion in law is a judicial act, and must be exercised judicially. 
In the language of the Indian legislature, ‘‘the discretion of the 
Court is not arbitrary, but sound and reasonable, guided by 
judicial principles, and capable of correction by a Court of 
Appeal" [Specific Relief Act, Sec. 22]. Appeals are allowed by law, 
not only against convictions, but against sentences as well; and 
therefore an accused, when aggrieved by a sentence, should be 
allowed to ufge before a Court of Appeal, that he should not 
have been sentenced at all It is unquestionable that the High 
Court, as a Court of Appeal or Revision may, if it thinks fit, 
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exercise the powers under this section. [For instance, see the 
cases of Empress v. Birch (1) and Narayanswamt v. Jmperor (2)]. * 

To sum up: section 562 should be amended, frst, in order 
to remove all doubts as to its applicability in the case of adults ; 
secondly, to confer on all Magistrates the powers under this 
section ; thirdly, to make it clear that the extenuating circums- 
tances mentioned therein are not exhaustive, but merely illus- 
trative, but that the plea of the accused is immaterial; and 
lastly, to make it applicable in the case of all offences. In the 
meantime, a High Court Circular, recommending a more plenary 
application of this section, would do much good. 

The proposal made for the establishment of special prisons 
for juvenile adults above the age of fifteen, who have been 
convicted of offences involving gross moral turpitude, should be 
carried into effect as soon as practicable. As a matter of fact, 
the Jaw is criminalizing juvenile adults by the very mode of its 
dealing with them. Nothing conduces more to the growth of 
aregular criminal class than the intercourse of such persons 
with hardened criminals in the ordinary gaols. | 

As the law stands at present, the most lenient way of 
dealing with an adult offender after his conviction is to discharge 
him on security. But some provision should also be made for 
his discharge after due admonition without such security, 
or even without the brand of a conviction. The confidence 
thus placed in him will revive hislatent manhood and there is 
not much probability of such confidence being abused. 

With regard to juveniles, steps should be taken to establish 
children's Courts, presided over by Special Magistrates, whether 
stipendiary or otherwise, who have a strong faith in humanity, 
and love for children. Until this is done, children's cases may be 
taken "up every morning in the ordinary Police Courts, and 
before the other business is taken up, care being taken to divest 
such Courts of their rigorous appearance. Efforts should also 
be made to separate children awaiting trial from the older 
under-trial prisoners. The trial should take place in private, 
and the child should not be made to feel that he is an ordinary 
criminal, shunned and hated by all, but that he is under the control 
of a gentleman who;loves him and is anxious for his welfare. ; 

When the criminal is a student, he should in some cases be 
handed over to the school authorities to be dealt with by them 


in any manner they think fit. ; 
HIRALAL CHAKRAVARTI. 


(1) I L.R 24 AN. 306. (2) 1, L. R. 29 Mad, 661. 
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SHORT NOTES. e 
Civil Procedure Code, Seo, 30— Special damage—Right of way. 1909. 
February, 24. 


Appeals by the Plaintiffs. 
Where it is established that the defendants had obstructed the only con- Gopal Ohandra 
-yenient road leading from the plaintiff's yillage to their fields and also leading Naskar and others 








from their village to the public bazar and ghats: Gad Ihar Man 
Held, (Brett J.)—Special damage to the plaintiffs has been established. => 
Abul Meah v. Nasir Mahomed I. L. R, 22 Oalc. 551 followed. 8. A. Se of 
Babu Sib Chandra Palit for Appellant, LL 
Babu Manmatha Nath AMuherji for Respondent. 
Appeal allowed. 
Bjeotment— Valid settlement— Holding over —Oo-sharer landlord. 1910. 


Appeal by the Defendants. January, 26. 


Where A was settled on a piece of land by one co-sharer landlord with the Thakur Ram and 


„consent and acquiescence of the others : another 


Held, (Ohatterjee J.)—He came upon the land ns a tenant ; and even though an Mian. 
-the tenancy may not have been a valid one for more than a year for want of ee 
-a registered potta, it is a tenancy by sufferance until terminated in due S. A. No. 1860 of 
course of law. — | ak 
Held further: some only of the co-sharer landlords cannot maintain a suit 
-£or ejectment against the wishes of the other co-gharers. 
I. L. R. 35 Calo. 807 tollowed. 
Babu Dwarka Nath Mitter for Appellant, 
Moulvie Mahomed alustafa Khan tor Respondent. 








Appeal allowed. 
< 
Registration Aot, Seo, 77—Limitation—Oourts olosed— Plaint presented on 75109 *, 
first open day. January, 10. 
Appeal by the Defendant. "m 
< had Baksh Moll 
. Plaintiff presented a kobala for registration. Defendant denied execution ae P ds 
and registration was refused by the Sub-registrar. The Registrar confirmed Babar Ali. 
the order on appeal on the 29th November 1906. The Oourte being closed OD g A, No. 1418 of 
the 29th December for the Christmas holidays, the plaint was presented on "eT 1908. 


the first open day riz. 2nd January 1907. 

Held, (Ohatterjee J.) —The suit was in time. 

T. L. R. 8 Calc. 910, I. L. R. 10 Calo, 205, I. L. R. 18 Cale. 368, 17 W. 
R 5,1, L., R. 90 Oalo, 582, I. L. R. 18 Oalo. 231, 631, L. R.8 Q. B. 178, 8 C. 
L.J.939, I. L. R. 18 Mad, 99, I. L. R. 20 Mad. 250, I. L. R. 21 Mad, 385, 
A. L. R, 28 Mad. 179, and I. L. R. 23 Mad. 889, cited and commented upon. 

Babu Rajendra gandra Guha for Appellant. 


Bubu Brojolal Ohahrararti for Respondent. 
. l Appeal dismissed. 
e 
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A ou 0. : Probaté and Administration Aot, Seos. 64, 145— Estate to be administered. 
E ae Appeal by the Opposite Party. 7 
Lalit Chunder Application for Letters of Administration. e >» , 
Ohowdhry UTE - 
. = Held, (Oaspersz and Doss JJ.). Although it is not necessary for the Pro- 
Baikunt Nath bate Court to decide’ what assets are likely to come to the hands of the peti-' e 
SONI, tioner for the purposes of administration, it is the duty of the Court in grant-- 
R. A. 509 of 1908, ing Letters of Administration to consider whether there is any estate whatever 
UT ‘to be administered, 


S C. W. N., 685 referred to. 


Babus Joges Ohunder Roy and Peary Mohun Sikdar for Appellant. 
Babus Dwarka Nath Ohuckerbutty and Tarak Chunder Chuckerbutty tor 


Respondent. 
jos Appeal allowed.- 
1910, Mesne-profite, deorea for, when oan be questioned-—Ciril Procedure Code 
February, 2. (Aot XIV of 1882), Secs. 108, 244, 540, 623. 
kak ec Hoy Appeal by the judgment-creditor. 
s HN An ew parte decree obtained by the appellant against the respo n dents, directed ' 
Mahammad Khalil that mesne profits should be ascertained in-the execution department. A final 
Mandal. decree for mesne profits was passed ew parte. The respondents came in and 


M. A. No. 804 of applied in terms of Sec, 244 of Act XIV of 1882, alleging, inter alia, fraud on the 
1907. part of the decree-holder, and asking that the enquiries into mesne profits- 
m be re-opened : 
Heid, (Caspersz and Doss JJ.). 
is r^s judicata between the parties until it is set aside, 

Although mesne profits were assessed by the exeouting Court, the procedure 
was not one in exeoution of any decree, for it resulted in a final decree being. 
passed in continuation of the original suit. 

I. L. R. 19 Cale, 182 F. B, and 6 C. L. J. 462 referred to. 3 
The judgment-debtor is not entitled to re-agitate the question of mesne 
profits under section 244, The remedy is by way of appeal from the ex parte 


deoree or by an application for review of Judgment or under section 108 of 


The final decree ascertaining mesne profits- 


e _ the Code, 
e 97 Babus Umakali Mukerji and Chandra Sekhar Banerji for Appellant. 
None for Respondent. 
Appeal allowed... 
. 
e 
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MONEY-LENDERS IN INDIA. 


History tells us that Edward the Confessor having heard it 
said in the Court of the King of the Franks that usury was the 
root of all vice, made laws in England in the middle of the 
eleventh century by which all usurers were to be banished and 
all persons convicted of the crime of usury, to be outlawed. 
Usury included all money-lending with a view to gain. It had 
been forbidden by two Northern Synods in 787 A.D. It was a 
thing unlawful under Canon law. Now it became a crime in 
Christian England.. William the Conqueror allowed the Jews 
to settle in England. They were forbidden by their personal 
law to lend upon usury to a brother Jew but not to a stranger. 
So the Jews practiced money- -lending i in England and had for à 
time the monopoly of the trade—a monopoly that cost them 
dear. But before the expulsion of the Jews from England in 1290, 
the Christian in fact competed with the Jews in money-lending, 
the prohibition of the church and the state notwithstanding. 
Aud from 1290 when the Jews were banished, till the middle 
of the seventeenth century when Cromwell allowed them to 
return to England, money-lending was carried on in England in 
the absence of the Jew by the Christian laity and often by the 
clergy themselves. The church went on denouncing money- 
lending as a sin and the state devised measures for its suppres: 
sion—measures that were prompted as much by the ostensible 
desire to enforce the Cliristian ideal as by the less evident though 
more potent consideration of filling the treasury. Towards the 
end of his reign Henry VIII passed a statute which aimed at 
stricter and more effective prohibition of money-lending by 
providing definite punishment for all loans, direct or indirect; 
that reserved interest higher than 10 per cent. per annum, 
There could be no mistake as to the object of the statute which 
sought to root out usury by means of punishment not only of 
the lender as stated above but also of the borrower in certain 
cases of indirect usury. The people perversely enough, and 
With the help of the legal Profession of course, construed the 
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statute to sanction usury not exceeding 10 per ent. per annum 
in its rate of interest. The omission of the statute to,provide 
for punishment of a part of the unlawful acts of usury, namely, 
loans at not more than Io per cent. per annum was cited as proof 
that the statute sanctioned and legalised such loans. The 
religious zeal of the reign of Edward VI gave rise to anew 
statute which clearly stated that this interpretation was wrong 
and forbade in so many words, the taking. of any interest 
whatever upon any loan of money upon the penalty of forfeiture, 
imprisonment and-fine. But the people took little heed of the 
law. They went on evading the law lawfully when they could 
and unlawfully when necessary. Such of them as cared for 
justification of usury on principle, found it in the continental 
theologian Calvin and in the continental jurist Molineus, Then 
Queen Elizabeth’s attention was drawn to this “ detestable” 
sin “forbidden by the law of God." In 1571 she repealed the 
statute of Edward VI, revived the statute of Henry VIII and 
supplied the omission in the latter by making loans at not more 
than 10 per cent. punishable but less severely than loans at above 
10 per cent, were. Doubtful. of success with the unaided strength 
of secular law: Queen Gloriana enlisted the service of a second 
Knight and called in to her aid the corrections and punishments 
of ecclesiastical law. Indeed Queen  Gloriana seems to have 
been pleased with the achievements of her Knights, for a quarter 
of a century later she made the .statute perpetual. But the 
dragon, if it was one, was not slain. .Early in the reign, of 
James I we find Bacon voicing the public opinion and defendin 

usury.apologetically on the ground that “ there must be borrow- 
ing and lending" and that it cannot be “ free" i e. without profit, 
because " men are so hard of heart.” And for the first time in 
the history of England the state gave up attempts upon . the 
life of the supposed dragon. The statute 21 Jac. I. c. 17 was 
the first that proceeded upon recognition of the fact of money- 
lending and yet not against it. JamesI had however to quiet 
the conscience of his bishops by declaring money-lending to be* 
opposed to religion and conscience. He did by the same statute 
fix the maximum rate of interest at 8 per cent, which had been 
in point of fact, but against the law of the land, 10 per cent. from 
the time of Henry VIII. Driven from pillar to post henceforth 
the state tried for two centuries and more to, keep in its hand 
the power of fixing the rate of interest. The maximum rate of 
8 per «cent, fixed by James I was within a quarter of a century 
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reduced to 6 per cent. during the Cromwellian. period. About 
60 yedts later Queen Anne reduced it to 5 per cent. This 
gradual reduction of the maximum rate of interest was, so the 


statutes: recited, due chiefly to foreign and in particular Dutch’ 


conipetition in the English money-market. Towards the close 
of the seventeenth century Sir William Petty and Locke showed 


thé futility of this attempt on the part of the state to fix the. 


rate of interest. But the English economists were divided in 
their opinion. As late as the close of the eighteenth century 
Adam Smith himself took no exception to a legal rate which in 
his opinion should. be a very little above the lowest market rate. 
It was reserved for that dauntless iconoclast Jeremy Bentham 
to free England from this idol of the tribe by his defence of 
usury in 1787. And in 1854 in the reign of Queen Victoria all 
usury laws were repealed, leaving money-lending to be a lawful 
occupation and the rate of interest to be fixed by contract 
between the lender and the borrower. 

Whethér at any very early stage of ancient Indian civilisa- 
tion the Hindus tried to suppress money-lending altogether, is 
not known. The oldest record of Hindu law that has come 
down to oür times contains no evidence of any attempt to root 
out money-lending from society. On the contrary we learn from 
Goutama that as early as 600 B. C. probably much earlier, money- 
lending was recognised by the Hindus as a lawful occupation. 
The problem before the Hindus at that early period was much 
the same as that enunciated by Bacon in the seventeenth century 
A. D. nàmely, how might "the tooth of usury be grinded that 
it bite not too much." They solved the problem by providing 
two remedies, both tried independently in Rome at two far 
removed periods. The first remedy was to fix the maximum 
Tate of interest as the Twelve, Tables did in Rome in the fifth 
century B. C., and as England did from 1624.to 1854 A. D. 
Goutama laid down that all interest above the fixed rate of 15 
per cent. per annum was illegal. The second remedy provided 
in Goutama was a check upon accumulation of interest. It is 
interesting to note that this latter remedy was also tried in 
Roman law in the sixth century A. D. when Justinian's Code 
would not allow any interest to be demanded beyond twice 
ihe principal. In Goutama the law is that “the principal 
can only be deubled by length of time’ after which interest 

«cedses.". In other words exigible interest must, not exceed. the 
principal in amount, | TOT E 


— 
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Some four centuries later we come to the Institutes of Many, 
that wonderful product of far-sighted sagacity and short- sighted 
self-love, of rigorous discipline to realise most noble ideals and 
indulgent allowance for common human frailty. In Manu, as is 
well known, we find society classified into four principal castes, 
the highest being the sacerdotal or the Brahmana, the next in 
rank ‘the military or the Kshatriya, and the next the commercial 
or the Vaishya. -All the three being entitled to spiritual re-birth 
in this life were called the twice-born castes. The fourth caste 
was that of the once-born Shudra or the servant. In this society 
atistocracy was spritual and intellectual. Rank depended upon 
Spiritual and intellectual culture—and not upon “ possession of 
dirt" as in the middle ages of Europe. And there was some pro- 
vision for elevation of the members of a lower caste to a higher 
one and for degradation of those of the higher to a lower, The 
highest caste, the Brahmana, lived by teaching the Vedas , officiating 
at a sacrifice, and by the WA A occupation of receiving presents 
from pure-handed donors. The occupation of the military caste 
was to bear arms. The lowest of the three twice-born castes, 
the Vaishya, had money-lending for its occupation besides trade, 
agriculture and attendancé on cattle. The occupation of the 
once-born Shudra was service for hire. 

Now, at all normal times each class was to pursue its own 
occupation and the Vaishya alone could lend money, for, says 
Manu, “his own office though defectively performed is preferable 
to that of another, though performed completely, for he who 
lives by the acts of another class, immediately forfeits his own.” 
It is remarkable how law-abiding the Hindus were even in that 
early period of the history of mankind. This strict rule of 
conduct was followed in those days as implicitly as the cabmen 
obey the outstretched arm of the policeman in -the streets of 
London today. 5 à ° 

In times of acute distress, however, the rigid rule was 
relaxed and if a Brahmana or Kshatriya or Vaishya could not 
live by his proper occupation, he could take to the occupation 
of a caste lower than his own but not that of one higher. 
The main exceptions to this rule were that neither the priest 
nor the soldier could take to menial service for hire nor practice 
one of the four occupations of the commercial class, namely, 
money-lending, for Manu says “neither a priest nor a military 
man must receive interest on loaus." The result was thate 
according to the Code of Manu at all times, normal or abnormal, 
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dhe Vaishya or the commercial class alone could practice money- 


lendimg lawfully. 

We do not know whether at any earlier stage the Hindus 
were forbidden to lend money to their co-religionists or fellow- 
tribesmen. Judging from the evidence of their attitude towards 
money-lending, it would be nothing surprising if it were so. But 
certainly even at this early period of the Institutes of. Manu, 
the Hindus had outgrown that doubtful and friction-producing 
virtue which we notice among the Jews, the ancient Romans 
and the Mahomedans, namely, of not accepting interest from 
one's own tribe, caste or fellow-believer. Not only was the 
Vaishya money-lender entitled to interest from a borrower of 
equal or inferior. caste but also from one of either of the two 
superior castes. 

The two safeguards against the evils of usury that we 
noticed in Goutama were provided also by Manu who fixed the 
maximum legal rate of interest for all ordinary cases and 
restricted the accumulation of interest. Here under the former 
head Manu lays down that with the security of pledge the 
maximum rate of interest wasto be 15 per cent. per annum as 
in Goutama and without the security of pledge the maximum 
rate was to be “in proportion to the risk and in the direct order 
of the classes" f. e. 2 per cent. a month from a priest, 3 per cent. 
from a soldier, 4 per cent. from a merchant and 5 per’ cent. from 
a servile man or mechanic. This scale of interest does not 
conform to our modern notion of the risk attendant upon the 
occupation of a priest, soldier, merchant or mechanic. But we 
must judge of the risk in the light of the conditions of life that 
prevailed at that far off infancy of history. And we may also 
note that in ancient India of this period as in the Roman 
Empire of Justinian’s time and in medieval Europe under the 
later canonists they had class legislation and they considered the 
question of interest relatively to the class of society concerned. 
But-Manu clearly saw the modern economist's doctrine of interest 
being the price of use of money and of therisk. We notice 
also a movement towards the contractual rate of interest. Says 
Manu, “whatever interest for price of the risk, shall be settled 
(between the parties) by men well acquainted with sea-voyages 
or journeys by land, with times and with places, such interest 
shall have legal force." The advanced character of this system 
oflaw will be fully realised when we remember that money- 
lending was unlawful in England till 1624 A. D., that from 1624 
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to 1854 a legally fixed rate of interest was the only lawful ong 
recognised by the English Courts and that the free contrActual 
rate was legalised in England within the memory of living 
persons. i l 

The relaxation by Manu of the rules in times of distress 
was taken advantage of by the later law-givers in developing the 
law of money-lending. When we come to the later compilation 
of Yajnavalkya we find that in times of distress, but not in 
normal times, the lowest of the four castes, the Shudra, is 
allowed to lend money upon interest which inthe days of Manu 
was the exclusive privilege of the next higher caste. : This was 
a long step forward. The Shudra, though inferior in caste to the 
Vaishya, is allowed to practice the occupation of the higher 
caste, if he cannot subsist by his proper occupation of service 
for hire. The Brahmana, the highest caste, is also allowed to 
practice money-lending in times of distress. With those whose 
rights it enlarges, distress tends to become chronic. “Who dares 
not stir by day, must walk by night; And have is have, 
however men do catch." About. the sixth century A. D. 
Vrihaspati allows the Brahmana, the highest caste, lawfully to 
carry on money-lending with the help of the law: of agency, 
‘even in normal times. Vrihaspati says “A twice-born man 
may practice money-lending, agriculture and trade not conducted 
in person" We thus come to the stage in which as a matter 
of fact all the castes do lend money lawfully. Possession origi- 
nally not quite genteel, has grown, mellowed by age, into respec- 
‘table ownership. 

As to rate of interest, we noticed even in the time of Manu 
the movement towards legal recognition of the contractual 
rate. Later on Yajnavalkya amplifies the doctrine laid down 
by Manu and ordains that “all borrowers, who travel through 
vast forests, may pay 10 [per month], and such as traverse the 
ocean 20 in the 100 to lenders of all classes (according to 
circumstances), or whatever interest has been stipulated by them 
(as the price of the risk to the lender)." 

*. The rule checking accumulation of interest whereby interest 
exceeding the principal in amount could not be demanded, 
‘continued in force all along and has come down, as we shall see 
presently, to our own times undér the name of “ damdupat." 

- Before I take leave of the Hindu period, I sheuld draw your 
‘attention to one feature of the adjective law bearing upon the 
subject. "It. is well known that. ig all ancient. states—Chind, 


" 
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‘Babylon; Egypt, Greece and Rome—money- lending eventually 
“led to énslavement of the defaulting insolvent debtor. Solon 
‘was forced to find a remedy for the evil in Athens and in 594 
B. C. by proclaiming a general " seisachtheia” or shaking off of 
burdens, for the first time introduced into Europe the laws of 
bankruptcy. More than five centuries later Julius Cæsar 
found it necessary in 48 B. C. to develop the law of bankruptcy 
in the Roman legal system. In the Code of Manu, however 
this legal development is absent. We know that about 300 B. C. 
"Megasthenes, a Greek ambassador who lived in Bengal for some 
years, noted with admiration the absence of slavery in India’ 
But in Manu's time slavery was certainly not unknown in India 
though the Hindu law relating to slavery was elaborated at à 
later period. Even in Manu's time a clear distinction was made 
between a servant and a slave, the latter being incapable of 
having wealth exclusively his own for that belonged to his 
‘master. Though. a defaulting debtor could be arrested and 
forced to repay the debt by personal labour provided he 
were not a Brahmana and provided also he were not of d 
caste superior to that of the creditor, the defaulting debtor 
according to Manu did not become a slave. And Manu-further 
laid down :—" the sum lent to a person in distress can give rise 
to no interest because then such interest would be extortionate.” 
But neither this rule nor the combined effect of the two other 
remedies referred to before, could or was intended to prevent 
the degeneration of repayment of debt by personal labour intó 
enslavement of the debtor. Debt being asin, money lent must 
be repaid by the debtor, and, in case of his death before repay- « 
ment, by his sons and even grandsons provided the debt had 
not been incurred for an immoral purpose,:and this though the 
sons and grandsons had' received. no assets from the deceased 
debtor, It is evident that discharge of the debtor on the ground 
of insolvency would be out of place in such a system. 
India .came under Mahomedan influence in the eleventh 
century A. D. A Mahomedan is forbidden by: his religion to lend 
money upon interest to a Mahomedan. “They who devour 
usury shall not arise from the dead but as he who ariseth whom 
Satan hath infected by touch," so says the Quoran. The doctors 
of Mahomedan law 'however say that interest may be taken froni 
a hostile infidel. But in fact, even between Mahomedans thé 
Tnjunction:is.evaded by legal fictions the best known of which 
is bai-bil-wufa or sale of the security by the borrower with a con~ 
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dition of re-purchase from the lender at a higher price—a fiction 
that was frequently resorted to in England in the fifteenth, andé 
sixteenth centuries. But openly Mahomedan law has never 
recognised money-lending as lawful. As a matter of fact, Maho- 
medan money-lenders progressing with the time received interest 
from the faithful and the unfaithful alike inspite of the prohibi- 
tion of the Quoran and the doctors. And the Mahomedan rulers 
of India did not interfere with the Hindu law of money-lending. 
Thatis how matters stood when the British period in India 
commenced in the latter half of the 18th century. All classes 
of Hindus could and did practice money-lending under the 
sanction of their law. And the Mahomedans theoretically could 
not but in practice did lend money on interest. The English 
in. England were then at the stage in which money-lending was 
permitted but subject to maximum legal rates of interest—a stage 
as we have already seen, not in advance of that of the Hindus. 
So the English passed Regulations in India to fix the rates of 
interest and further to restrict the accumulation of interest by 
making the rule of "damdupat" generally applicable to all 
money-loans outside the Presidency towns whether by Hindus, 
Mahomedans or others. These Regulations were passed between 
1793 and 1827. We have already seen how the usury laws were 
repealed in England in 1854. The plausible doctrine of the 
fur-coat of Canada being unsuited for India does not appear to 
have grown up then. So in 1855 alllaws in force relating to 
usury were repealed in India also, leaving the parties entirely 
free to make their own terms as to the rate of interest, But 
the conservatism of the English Judges of the various High 
Courts in India has managed to keep alive one rule of ancient 
Hindu Law of Usury. Today the only surviving relic of the 
remote past is the Hindu rule of * damdupat”’ which still forbids 
the Hindus—Hindus only—of the two cities of Calcutta and 
Madras and of the whole of the Presidency of Bombay to demand 
at any one time from any Hindu debtor interest exceeding the 
principal in amount. ) 

With the above exception and with the exception of the 
absence of compulsory registration of money-lenders in India, 
their legal, position is the same in India asin England. I do 
not believe compulsory registration to be necessary in India. 
I never saw there the altruistic circular of some gf the London 
money-lenders reading “ Loans upon notes of hand. No security 
demanded, No inconvenient questions asked." But though 
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e the West is,more aggressive in its method than the East, ' Will 


you walk into my parlour?"—the old invitation of the spider 
to the fly—is not unknown in the hospitable East. For that 
we have a sufficient legal remedy in the equitable rules as to 
fraudulent or unconscionable bargains. An administrative remedy 
in the shape of Co-operative Credit Societies has recently been bor- 
rowed from Germany upon which it is too early yet to pronounce 
judgment. It is needless to add that slavery—unmasked slavery— 
is there no more. And the unlucky borrower can, when necessary, 
get himself white-washed by the laws of insolvency upon the 
usual terms. In India with a population of nearly 295 millions, 
there are about 4,20,000 money-lenders and bankers of whom, it is 
interesting to note, 17:4 per cent. are women. Of these 4,20,000 
II per cent. carry on their business in cities. The Mahomedan 
money-lender is not rare. He openly receives interest from the 
faithful and the unfaithful without troubling seriously about his 
resurrection. To borrow the words of Shylock, he knows "the 
way to thrive and he is blest" I have also come across 
Mahomedans who as late as 1904 found it necessary to resort to 
the legal fiction of bai-bil-wufa and seek to establish the apparent 
character of sale by hiding its real character of mortgage in 
order that they might take with an easy conscience and an 
untarnished social name interest on money lent even to hostile 
infdels who in this case were the sons of a deceased British 
Colonel. And there are thousands of venerable Mahomedans 
whose ideas are somewhat out of date but who religiously follow 
the Prophet's precept regardless of their material interest. The 


Hindus, as might be expected from the history I have sketched “> 


out, have no such prejudice against receiving interest. In fact, 
as the Indian saying goes, “cream is sweeter than milk, grandson 
than the son, interest than the principal But it will not be 
difficult to find to-day many thousand Hindus who still look 
down upon money-lending and will not receive interest from a 
brother-man. But. not only is money now borrowed to be used 
as capital but the debtors are now very often artificial persons, 
e. g. the State, Municipal Corporations, Companies. When the 
debtor happens to be an impersonal person—if I may use such 
an expression—there is no occasion for sentiment in the 
creditor and he does not hesitate to receive interest from such 
artificial or juristic person. At this stage one hesitates to 
receive interest from John Morley but.not in the least from 


the -Government of India. , Not long afterwards one sees 
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the anomaly of this attitude of mind and takes, up the, 
more logical position. I have not seen this stage of illogical 
attitude and practice noted in any account of the gradual 
improvement of the attitude of the English society towards 
money-lending. I cannot therefore say if the above remarks 
apply to the English, though I hav® reasons to believe they 
passed through such a stage at one time. But I know of this 
illogical intermediate stage among the Hindus. Gradually the 
irrational sentiment disappears and interest is received without 
hesitation from a brother-man. Charity ends and fairness begins. 
That has been going on in India under the present altered 
economic conditions. 

In the big towns which are few a large portion of the 
borrowing is to supply capital for commercial purposes. In the 
rural parts a large portion of the borrowing is to supply capital 
for agricultural purposes, secured often by mortgage even of 
future crops. But in both the places quite a considerable 
portion of the borrowed money goes to meet private as opposed 
to commercial and agricultural demands upon the debtor’s 
purse. A large number of persons are affected by such loans. 
Ido not feel sure how far law could keep them out of debt. 
Education of the masses, teaching them to take care of them- 
selves, appears to me the only sureremedy for this evil—far 
surer than the primitive remedy of the patriarchal days which 
sought to keep one portion of the people under perpetual 
tutelage by keeping another portion under ‘constant ineffectual 
chastisement. But the Anglo-Indian administrator, liable to a 
common human frailty, is most reluctant to part with the role 
of the patriarch. And the Government of India has no money 
to spare for mass education. In the mean time the evils of 


. usury are partially kept down by the laws of insolvency to 


which the people are by their national tradition averse, and by 
competition among money-lenders themselves and by the 
equitable rules as to unconscionable bargains. 

A few words about the ubiquitous class of money-lenders 
in India known popularly as the Marwari. Without a reference 
to him a paper on the subject would be incomplete. He isa 
Jaina or a Hindu from Rajputana or the Punjab. He is to be 
seen everywhere in India, even in the remotest and unhealthiest 
village. He still evinces a sort of contempt for Western educa, 
tion and western ways. A born business man and book-keeper, 
law-abiding almost to a fault, more abstemious than the 
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peoverbially abstemious Hindu, adventurous and industrious, a 
persevering fatalist, he is almost invariably successful in all his 
undertakings. He is the Jew of India. He usually combines 
the business of a retail miscellaneous tradesman with that of a 
money-lender. The unthrifty among the local people dislike 
him because he lends them “money upon terms to which they 
agree and sells them goods on credit which they themselves 
ask for. He keeps away from the Criminal Court and is often 
to beseen in the Civil Court which serves as a reason all the 
more why the Anglo-Indian is down upon him except when a 
subscription list is being circulated for some memorial, As 
Henry III’s Charter to Newcastle and Derby forbade the resi- 
dence of any Jew in either town, the leases of Khas Mahal 
(State-owned) land in some districts contain provisions against 
the Marwari. The Judges when administering the law, some- 
times consciously and often unconsciously, lean against him. 
And the old English habit of looking upon the Jew as "the 
King’s honey-bee" is clearly noticeable in the Anglo-Indian 
Commissioner of a division and Collector of a district when he 
disposes of an appeal against the unfair assessment of a Marwari 
under the Income Tax Act. Christian prejudices are as tenacious 
of life as Hindu prejudices ; a change of sky appears to affect 
the longevity of the former less than of the latter. 

To conclude. Is it not remarkable how strikingly similar 
is the progress of the human mind and march of the human 
institutions in the East and in the West? If one will only 
read between the lines, one cannot help noticing how amid 
the seeming variations which are non-essential there is the 
essential unity of a movement towards the golden age that 
awaits alike the East and the West in the future. The East 

, and the West have been converging towards the golden age 
"before them, not diverging from a golden age behind them. 
True, in the East as in the West, the progress has at inter- 


e vals been through narrow passes and over steep heights ; 


even these impediments were useful though they made 
the progress slow. The points of essential resemblance, I 
repeat, have always been far more numerous than those of non- 
essential difference. And that was inthe days when the East 
and the West knew not each other and each thought that 
Geshen was in its own land and in particular in its own tribe. 
‘Now that time and space have shrunk and the barrier of 
languages can be easily scaled, does it become economists and 
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votaries -of Science to circumscribe -their vision by artifiaal 
limits of a supposed “occidental commonwealth”? Evil was 
the day when Disraeli organised narrow imperialism in England 
for the spirit partially infected even the votaries of the Muses. 
I confidently believe that to bea mere passing phase. I con- 
fidently- believe that the West will again seek for inspiration not 
in the transitory Kipling but in the immortal Goethe—that the 
West -will again sing not * East shall be East and West shall be 
West” but 
“t God's is the Orient 


God's is the Occident" 
I. B. Sen. 


Cicil Procedure Code (Aot V of 1908), O. 41, R. 4—Comnion ground, how 


determined — Existence of calid and binding mortgage, 


Suit on mortgage. 

The plaintiff appellant was the mortgagee, first &nd second defendants 
were the reversionary heirs of the lady mortgagor. The suit was decreed by the 
first Court but on appeal, by the third defendant, the purchaser of equity of 
redemption, the lower appellate’ Court dismissed the suit on the ground that 
there was -no consideration. The first and second defendants did not enter 
appearance, 

Held, (Woodroffe J.)— Whether there is a common ground within the 
meaning of Order 41, Rule 4 of the Code of Civil Procedure must be determined 
in each casé upon the nature of the decree given and of the grounds upon 
which that decree proceeded. 

The liability as against all the defendants in the present case depended 
upon & common ground, namely, the existence ofa valid and binding mortgage 


by the mortgagor. 
11 WW. R. 440 distingnished. 
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PRINCIPLES OF INTERPRETATION 
AND POSITIVE LAW." 


I have already tried to enunciate and explain the principles 
on which Negative precepts in Hindu Law should be construed. 
I shall now endeavour to illustrate their application to some 
of the topics of Hindu Law which are fitted to come up before 
a Court of Justice. In doing so, I shall take up a few questions 
relating to the law of marriage and adoption for discussion, for 
marriage and adoption being acts having a special religious 
character attached to them, they are peculiarly ftted to afford 
illustrations of that particular class of negative precepts which 
is known as ‘paryuddsa’ the violation of which affects the 
validity of the ceremonies concerned, while there are also 
available for comparison in relation to those ceremonies, negative 
precepts of other descriptions which have to be discriminated 
from them in order that their proper nature may be understoot. 

Marriage.—Negative precepts to be found in the Dharma- 
sástras in relation to marriage illustrate the various kinds of 
negative precepts which I have enunciated and explained in the 
previous part of my discourse. Some of these are prudential 
admonitions having distinct external natural consequences in 


view ; some are prohibitions in the ordinary sense of the term wa. 


as used in Hindu Law which, while not affecting the validity of 
the ceremony and the relation intended to be brought about by 
its performance, indicate that their violation is sinful and calcula- 
ted to give rise to pernicious consequences either in this life or in 
' the life to come unless expiated by the performance of proper 
penance ; some, on the other hand, have to be read as limiting 
the scope of the positive precept which enjoins and defines the 
conditions under which the supersensuous relation of matri- 
mony comes into existence, so that their infringement implies 
an essential defect or imperfection invalidating the ceremony of 
marriage itself. 
Prudentia] admoritions.—AÀs I have already explained, there 
: dre precepts which do not possess the authoritative character 


“This is in continuation of the Article on the Interpretation of N egative 
Precepts on Hinda Law published in 4 0, L. J. Za, 2Tn, 85n, 63n, 75x, 
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derived from the supernatural sanction supposed' to support a 
Sástric prohibition properly so called but merely emphasise the 
pernicious character of the act prohibited by reason of the 
natural consequences which prudence, apart from and unaided 
by revelation, would induce us to avoid. It is clear that the 
violation of a precept bearing such a character in relation to 
marriage, although it has found a place in the Dharmasástra, 
does not affect the validity of the marriage. Thus, commenting 
upon the text of Manu: 


“agafà gaga wires yaa: | 
viter cinta gati uka | 
Wati agal Ca] THIS | 
qamara R fafaafsaenfa a y” 


(In connection with taking a wife, let him carefully avoid the 
ten following families, be they ever so great or rich in kine, 
goats, asses, money, or grain, vrz., one which neglects the sacred 
rites, one in which no male children (are born), one in which the 
Veda is not studied, one (the members of) which have thick hair 
on the body, those which are subject to hemorrhoids, pthisis, 
weakness of digestion, epilepsy. or white or black leprosy.)— 
Kullüka says: “tasi yae v que qs fafwfagwurfawtd an 
refigaterfa a alama wearer :”— (where, however, the enuncia- 
tion of injunction and prohibition has their root in visible good 
and evil consequences, as for instance in relation to "a family 
which neglects the sacred rites and so forth," there the contra- 
vention of the rule does not entail the negation of matrimonial 


em relationship.) It, therefore, follows that in a case of this descrip- 


tion the prohibition, although it occurs in the Dharmasástra, 
should be understood in the light of a recommendation which 
prudence, apart from Sástra, would dictate : if any one disregards 
such a recommendation, he takes his own risk, and no question 
of the validity or the invalidity of the ceremony concerned 
can arise; nay, it cannot even be said that by doing so he 
incurs sin in the strict sense of the term. 

Reherous admonifions.—By this expression I mean those 
prohibitions which are interpreted by Mimansakas as yea nàu 
and.imply that their violation is sinful but not calculated to 
affect the effectiveness of the performance of the ceremony 
attended by such violation. In this reference I may refer to thg 
passage where Manu declares that one should not marry a girl 
who bears the name of a star, or of a tree, or of a river. and SO, 
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forth.* It cannet be said that these prohibitions merely reiterate 
dr reproduce the dictates of prudence, for, so far as one can see, 
marrying a girl bearing the name of a star is not, in the usual 
course of things, calculated to bring about any pernicious result ; 


‘at any rate, ordinary human foresight, taking notice of the laws 


of nature so far as they are capable of being empirically ascer- 
tained, does not see any reason to avoid such a match: that 
being so, it follows that we cannot treat prohibitions like these 
as merely formulating the dictates of prudence. They, therefore, 
must derive all the authority they may possess from the Sástra 
in which they have got their place. That being so, the next 
question is, does a violation of the prohibitions contained in the 
passage cited above affect the legality of the marital tie? The 
ordinary rule, as I have stated, is that where the act or ceremony 
to which the prohibitive clause is attached must stand in need 
of the supersensuous sanction of a Sástric injunction in order to 
complete its true character, there the prohibitive clause should, 
if possible, be interpreted as a subsidiary clause limiting the 
scope of the positive rule the violation of which would stand in 
the way of the effectiveness of the Act or ceremony concerned. 
Now, there is no doubt that marriage is not a mere secular rite, 
but is a religious sacrament having in view the creation of,a 
permanent indissoluble spiritual union between the husband 
and the wife. Such being the case, it is clear that marital tie 
has a spiritual aspect having its foundation in Sástric injunctions 
and ultimately on revelation. It might, therefore, be contended 
in accordance with the general principle that the prohibitions 
referred to above should be read as introducing limitations into 
the scope of permissible marriage so that their violation would 
affect its validity. But commentators have pointed out that the 
context of the passage and its intermediate position between 
texts which clearly have no reference to the validity of the 


"ceremony signify that it has to be similarly construed as not 


affecting the validity of the marriage but only indicating that 
the violation of the prohibitions contained in it amounts to 
contravention of Sástra and is hence sinful so Kullüka says :— 


“aaa qaar TAA maan vais a MATARREN: 
faa WI ATMA ANA maraa (That is the prohibition relating to 
girls bearing the name of a star or of a tree, or of a river and so 
x Tee ATs mada eraat i 
a Wwerfg 3 were wa: attra efe N d 
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forth, occurring in the middle of these texts shotild also be cons- 
trued as not resulting in invalidating the martiagé, bet the 
infringement of Sástra in this respect has to be expiated by 
penance.) 

Legal prohibitions —I will now proceed to deal with some of 
those prohibitions which, when contravened, affect the validity 
of the marriage. As I have already explained, this result will 
arise when the negative precept will have to be construed as 
‘ paryudásá, z.e., as introducing an exceptional limiting clause, and 
L.have also indicated that marriage according to the Hindu 
conception, being a sacrament founded on revelation bringing 
about a supersensuous relation, a negative precept concerning 
such a ceremony should in the absence of cogent counter-argu- 
ments, be construed as such.” I have already dealt with a few 
cases where'such counterarguments do exist. I will now proceed 
to deal with some cases where they do not. 

Marriage within the same gotra or between persons having 
thé same praviras—is prohibited, and the text of Vishnu 
aiat a wait watt wat fea’ (one should’ not marry a wife 
Within the same gotra or, having the same pravaras) has, as [ 
Have already shown, been construed by authoritative commenta- 
tots as quam, the consequence being that a marriage taking 
place ia violation of this text is altogether invalid and does not 
produce the marital tie. It is, however, worthy of mention that 
this restrictive rule applies only to the twice-born classes, the 
Sudras having no gotras of their own although in Bengal where 
traces of rigid Brahmanical influence are more visible than any- 
where else they profess to have otras and usually shun inter- 
marriage within their limits. Mr. Mandlik seems to suggest that 
Kshatriyas and Vaisyas have no gotras of their own and that 
consequently the restriction referred to above does not apply 
to their case. It is, however, plain on the clear authority of ° 
Vijnaneswara that the restriction does apply to their case 
although there is some authority for asserting that the gotras to 
which they profess to belong are not their own. 


“NGANG Afd freq. Tai a nafaa Par- 
maana gxlfea fana fau |” (fear) (The direction to 
exclude a girl born in the same gotra is applicable to the three 
(twice born) castes. Although Kshatriyas and Vatsyas have ng 


gotras individually of their own still they should be deemed to e 
have the gotras and pravaras of their priests, ) - 
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The same view has been adopted by Raghunandana in his 
"Udvahatdttwz and Sülapani in his Sambandhaviveka. It may be 
that in provinces where the influence of Brahmanism has waned 
toa considerable extent instances may be found even among 
twice-born castes of marriages solemnised in violation of the 
prohibition referred to above ; but, as I have already pointed out, 
an orthodox Hindu lawyer cannot allow the prevalance of such 
transgression, even if they be numerous enough to constitute a 
distinct usage, to derogate from the authority of Sástric injunc- 
tions. Itisnot, however, improbable that the existence of a 
full-grown usage in violation of a distinct Sástric prohibition 
may make our Courts reluctant to declare that a marriage solem- 
nized in conformity to such usage is invalid in view of the very 
serious consequences which such a declaration would involve. 
Thus, the Judicial Committee said in the case of CaZector of 
Madura v. Mootoo Ramalinga (1) that “ under the Hindu system 

of law clear proof of usage will outweigh the written text of 
the law,” and I have little doubt that this principle will be 
extended in its operation to cases of marriage, notwithstanding 
the very cogent arguments of Mádhavácháryya in support of a 
contrary view and the distinct text of Gotama declaring that a 
custom peculiar to a particular locality, a particular caste, ore a 
particular family is authoritative only where it is not opposed to 
revelation. 

SANGATA iy TATA TAAT: ware | 
(1) 12 M. I. A. 436. 


PrivA NATH SEN. 
( To be continued. | 


REVIEWS. 


The Civil Procedure Code, 1908, by T. V. Sanjrva Row 

* 2 Vors. MADRAS, I910.—We accord a hearty welcome to 
this monumental edition of the new Civil Procedure Code. The 
commentary is exhaustive and every single case to be found in 
the reports has been laid under contribution. Atthe same time 
care has been taken to draw the attention of the reader to points 
of difference between the old and the new law, so as to avoid the 
danger of an indiscriminate application of the old authorities to 
the new sections. Another important feature of the work is that 
cases from the*reports of all the Indian Courts, official and non- 

e official, have been analysed and digested. We have tested the work 
in various places and found references to cases not mentioned 
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in any other edition. No lawyer who has a difücult case to 
work up can do without this edition which is remarkable for its 
accuracy and fulness. The arrangement and classification of 
the material is also praiseworthy. To the busy practitioner 
who is familiar with the work, it is sure to prove a helpful and 
valuable tool, and we have no doubt it will have an extensive 
circulation. 


The Law of Specific Relief—TAcoRE Law LECTURES, 1906, 
by SATIS CHANDRA BANERJI, M.A., LL.D., CALCUTTA.— The legal 
profession in this country may well be congratulated upon the 
publication of the Tagore Law Lectures on Specific Relief 
delivered in the year 1906. Dr. Satis Chandra Banerji is a distin- 
guished graduate of the Universities of Calcutta and Allahabad, 
and he enjoys the rare distinction of having obtained the highest 
degrees and prizes in Arts and Law. He is besides known as a 
lawyer whose attainments are of a solid and substantial character. 
The appearance of a legal work from the pen cf such an author 
naturally creates expectations which it may sometimes be difficult 
to fulfil. The work before us however will satisfy the highest 
hopes that might have been raised and will stand the test of the 
mest exacting criticism. The subject of specific relief as applied 
in India is based essentially upon the principles of English 
Equity jurisprudence and any work of the type before us dealing 
exhaustively with the matter must cover ground more or less 
dealt with by the classical work of Lord Justice Fry. Dr. Banerji 
however has drawn freely from American sources as well, and 
the result is a clear exposition of principles from the point of 
view of the latest authorities. The Indian cases so far as they 
go have been laid under contribution and to the body of the 
work which reproduces the lectures is added the text of the 
Specific Relief Act with valuable notes. There is little doubt : 
that the work will take its place as the leading Indian treatise 
on the topic with which it deals and as one of the most valuable 
of the long series of Tagore Lectures. Every page of this bulky 
volume bears evidence of minute care in its preparation and 
marks it out as a thoroughly reliable guide. One can only wish 
that the University of Calcutta had been equally fortunate in 
the choice of some of the other occupants of the Tagore Chair. 


Institutes of the Laws of Ceylon, Vor. III, CRIMINAL Law , 
AND PROCEDURE, by K, BALASINGHAM, JAFFNA, (CEYLON).—Mr. 
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Balasingham in the first volume of his Institutes dealt with the 
Lat of persons 4nd things. It was rightly regarded as a careful 
and systematic exposition of the Roman Dutch Law on the 
subject. The present volume deals with the Criminal law, where 
statutory law has wider scope. The arrangement is logical and 
the exposition clear. References are given to Singhalese cases 
throughout, but occasionally references are made to Indian cases 
“as some of the statutory provisions have been taken from our 
Penal Code. We have no doubt that the work will be very 
useful both to students and practising lawyers in Ceylon. : 


The Madras Estates Land Act by P. D. AIYANGAR, B.A., 
B.T., MADRAS I910.— The learned commentator points out that 
the Madras Estates Land Act is the most important measure 
that has been enacted by the Madras Legislature ever since its 
establishment. In fact in 1908, the Madras Legislature did for 
that Province what had been done in Bengal fifty years earlier. 
The object of the Act is to declare the substantive and relative 
rights of landlords and their tenants. It is obvious that the 
framers of the Act have tried to profit by the experience of the 
working of similar Acts in other Provinces. Mr. Aiyangar has 
accordingly tried to annotate the Act by reference to the decisions 
of all the Indian High Courts upon the corresponding provisions 
of similar Acts. The book is thoroughly of a workmanlike 
character, and the notes are concise, always to the point and 
clearly expressed. There is a valuable Appendix which repro- 
duces the proceediugs in Council and various analogous Acts. 
We have no doubt that the work, the preparation of which has 
undoubtedly involved more labour than is indicated by its size 
will prove very helpful to the profession. 


The Code of Civil Procedure, 1908, by MAHIM CHANDRA 
SARKAR, CALCUTTA, 1909, VoL. Il— The favourable impression 
° produced by an examination of the first volume of this com- 
mentary which was reviewed in 9 C. L. J. 255 has been confirmed 
by the appearance of the concluding volume. Mr. Sarkar's 
industry is indefatigable and he has not only classified and re- 
arranged the materials applicable to the old Code, but has also 
brought together useful information upon many incidental matters 
pf. great importance. For instance, in O. 21 which deals with 
the execution of decrees we have under R. 11, a quite exhaustive 
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treatment of questions of limitation in relatión to applications 
for execution, such as would do credit to a commenfaryeon fhe 
Limitation Act. Again under O. 34 which deals with mortgage 
suits, we have a very full account of the subject. An attempt 
has been made to draw attention to changes in the successive 
Codes, but sometimes the warning is not specific enough to 
protect the unwary reader from a pitfall. For instance under 
O. 44, R. 1, we are told that a pauper respondent is not entitled 
to present objections under section 561 of the Code of 1882 
without payment of stamp duty ; but we are not told that the 
law was subsequently altered and that under section 561 as it 
stood at the time of its repeal as also under O. 41, R. 22 of the 
new Code, a pauper respondent may present across objection 
without payment of stamp duty. The instance we have men- 
tioned must not be taken as an unfavourable comment on the 
book which really displays great care and attention. The notes 
wherever we have tested them are very full and quite sufficient 
for all ordinary purposes. 


_— — 


SHORT NOTE. 





Second appeal—OQiril Procedure Oude (Act XIV of 1882), Secs, 244, 311— 


Decree against dead person — Fraud, 
/ 


Appeal by the Auction-purchaser, 

Application to set aside sale held under rent decree under sections 244, 
811, Civil Procedure Code, 

Held, (Oasperez and Doss JJ.)—4A second appeal lies to the High Court 
from a decree passed by the lower appellate Court in a proceeding to set aside 
the sale under sections 244, 811, Oivil Procedure Code, where the finding in 
effect was that the sale proceedings were tainted with fraud, 

A decree passed against a dead man is a bad decree and can be successfully 
impugned by any person against whom it was actually executed, and on such ny 
decree no execufion can be legally had. On such a ground also a second appeal 
lies to the High Court. 

32 I. A, 23 referred to. 

Babus Mahendra Nath Roy and Sasadhar Roy for Appellants. 

Babu Mohini Mohan Chuckerbutty tor Respondents, 
Appeal dismissed, 


The ‘Calcutta Law Journal. 
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PRINCIPLES OF INTERPRETATION AND 
POSITIVE LAW.— ( Continued. ) 


Intermarriage between different castes.—lt is well-known that 
according to the ancient sages marriage among twice-born castes 
between a man of a superior caste and a woman of an inferior 
caste is valid, while the marriage of a man belonging to any of 
the twice-born castes with a Sidra woman is of doubtful validity, 
and the marriage between an inferior man and a superior woman 
is both reprehensible and invalid. The Mitákshara distinctly 
adopts this view, and the discussion contained in the Dayabhaga 
about the shares to be allotted on a partition of heritage to the 
sons of a man by different wives taken from different castes. 
implies that its author also recognises the same view. But 
Raghunandana cites two passages from two minor Puranas 
(Tetela and wee) and lays down, on their authority, that 
intermarriage between different castes in any form is not ‘per- 
missible in Kali age. This prohibition, as the texts themselves 
show, is not based on revelation, but is said ito rest on rules 
framed by the sages at the beginning of the Kali age having 
special reference to the exigencies of the time. 


‘varia Saya TATI AGA | - 

afia ah saenga mu: d 

«wes argat werd Aaa 1” 

Gg | 
“The sages in the beginning of Kali laid down rules prohi- 

biting these practices for the protection of people, and a resolu- 
tion come to by good men is of as much authority as a text of 
the Veda." 
: It follows, therefore, that although the above text takes 
special care to observe that the prohibitions contained therein 
are as authoritative as those founded on revelation, still they 
cannot have the force of invalidating a ceremony performed in 
* pursuance of Vedic texts, for they are prohibitions having a 
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* 
certain visible consequence (vrs. the protection of people) as their 


end, and, as such, their violation cannot affect the validity, of the 
religious ceremonies concerned. An infraction of rules framed 
With a view to further the well-being of the people may be sinful 
and liable to condemnation, but it cannot derogate from the 
result which the Vedas subjoin to the performance of certain 
rites and ceremonies, and the fact that most of the authoritative 
commentators proceed to describe the shares which the sons of 
a Brahmin by wives sprung from inferior castes would take, 
seems to indicate that they recognise the lawfulness of such 
intermarriage, 

It should, however, be noted that, in the case of Melaram 
v. Zhannooram (1), Mr. Justice Dwarkanath Mitter observes 
thata marriage between a Dome Brahmin and a Haree girl is 
opposed to general Hindu Law, and that the local custom is the 
only authority by which such a marriage can be sanctioned. If 
a Dome Brahmin is a Brahmin in any sense the above proposi- 
tion seems to be unobjectionable, for a Brahmin cannot enter 
intolawful wedlock with a Haree girl who must be deemed to 
be worse than a Sudra; if, however, the alleged marriage be 
regarded as a marriage between different subdivisions of the 
same class or caste other considerations may arise as will be 
shown later on. 

A similar question arose in a recent case from the District of 
Tipperah. Ram Lal Sookul v. Chundra Kanto Sen (2). There the 
question was whether a son born of a Vaidya father and a 
Kayastha mother was legitimate or not, or, in other words, 
whether the marriage between the parents was a lawful or valid 


em@ffiarriage or not. The decision of the Calcutta High Court 


turned mainly upon the existence of a local custom in the 
District of Tippera allowing such intermarriage, and their 
Lordships, (Prinsep and Handley JJ.) dealing with the question, 
observed as follows :—“ In regard to the title of Chandra Kanta 
Sen, it cannot be disputed that his mother a Kayesth, and 
therefore a Sudra, married his father a Vaisya. The ancient 
Hindu law did not regard such marriages with the condemnation 
expressed by later authorities which have been accepted by our 
Courts so as to make children born from such unequal marriages 
illegitimate. -But, however the law may be, there is ample 
evidence set out in the judgment of the Sub-Judge on which it 
must be held that such marriages as in the present case are E 
recognised by local custom in the District of Tipperah and there 


(1) 9 W.R. 352, (2) 7. 0. W, N. 619. 
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és no instance.in which their validity has been questioned. We 
agree with the Sub-Judge in holding that such marriages are in 
„accordance with local custom in Tipperah and are valid."— 

Having regard to the fact that intermarriage between 
different castes under certain limitations is not prohibited in the 
Dharmasastras, the compact of the good men (argat waa: ) 
described in the Purána cannot invalidate a marriage validly 
contracted under the Dharma-Sástras ; in any case, it is quite 
clear that our Courts will not pronounce such a marriage invalid 
if it takes place in accordance with local custom. Caste-rules 
are not equally rigid in all parts of the country ; in some places 
they have become more rigid and exclusive than they originally 
were and intermarriage between persons of different castes has 
become obsolete ; under these circumstances one has not much 
reason to complain if our Courts refuse to bastardise the offspring 
of such intermarriage ; it takes place under the sanction of local 
custom whether it be a relic of the old order of things or the 
result of a partial revolution agaist the extreme rigidity of caste- 
rules which, for various reasons, did not suit the condition of the 
particular locality or the exigencies of the time. 

Intermarriage between different sub-divisions of the sapie 
caste.—There is no text of Hindu Sástras prohibiting such an 
intermarriage, but there can be no doubt that it has ceased to be 
customary in many provinces. In the case of Znderun v. Ramas- 
wamy (1), their Lordships of the Judicial Committee had to décide 
whether the marriage of a Hindu of the Marava caste with a 
female of the Paruvara caste was legal under the Hindu law. It 
was not shown that such a marriage was opposed to local usage, 
and their Lordships dealing with the point observed as follows :— 
“On the whole, seeing that these parties are both of the Sudra 


caste, and that the utmost that has been alleged really is, that the 


zemindar was of one part of the Sudra caste, and the lady to 
whom he was married was of another part, or of a subcaste, their 
Lordships hold the marriage to have been valid ; to hold the con- 
trary would in fact be introducing a new rule and a rule which 
ought not to be countenanced." In Rammant Ammal v. Kulat- 
thar Natchear (2) another Madras case which went up to the Privy 
Council, it was conceded on both sfdes before the Judicial Com- 
mittee that ą marriage between a man of the Malavar class, a 
Sab-division of the Sudra class, with a woman of the Vellala 
class of the Sudras would be legal upon the aut horjty of the 


(1) 18 Moo. I. A LLL. (2) 14 Moo. I. À. 3106, 
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decision referred to above, although the union.in marriage of 
persons of these two sub-grades of Sudras seemed to have been 
uncommon and the High Court had expressed much doubt 
whether such a marriage would be legal. The question arose 
before the High Court of Bengal (Markby and Mitter JJ.) in 
the case of Narain Dhara v. Rakhal Gani (1). There the alleged 
marriage was said to have taken place between a man of the 
Kaivarta caste with a woman of the tanti caste; Mr. Justice 
R. C. Mitter was of opinion that a valid marriage between - these 
parties was impossible unless it was sanctioned by any peculiar 
social custom governing them, and that therefore, no presump- 
tion in favour of a valid marriage could be made although the 
parties had lived together as husband and wife for a long period ; 
Mr. Justice Markby agreed that the presumption could only 
arise if it appeared upon the evidence that the two classes might 
intermarry in accordance with local custom, but said that he felt 
great hesitation in saying that there was a legal bar to these 
marriages as no legal authority was quoted for this position and 
it was admitted that in ancient times the Sudras were but one 
general caste or class and the marriage of a man with a girl of a 
different class or caste was not prohibited; they however, 
concurred in remanding the case for determining whether any 
usage or custom sanctioning such marriage prevailed or not. It 
is curious to observe that the case of Zrderan v. Ramaswamy (2) 
was discussed by Mr. Justice Mitter in his judgment, but it was 
not noticed that that case was an authority for the proposition 
that a marriage between different subdivisions of the Sudra caste 
was valid irrespective of the existence of a social custom sanc- 
tioning such marriage. It is not unlikely that -Mr. Justice 
Mitter's opinion was to some extent influenced by his knowledge 


“that in Bengal caste rules did not usually sanction intermarriage 


between different sub-castes, and that by a natural process of* 


‘transference of ideas he was led to think that what was almost 


impossible in fact was also impossible in law. There can be no , 
doubt that in pronouncing against the validity of such inter- 
marriage unless sanctioned by local custom his Lordship echoed 
the popular belief of the Hindus in Bengal, but it seems that 


-this view is not warranted by strict Hindu law ; there could, 


however, be no doubt that his Lordship was perfectly right in 
maintaining that in the absence of evidence proving the existente 


-of a local custom sanctioning such intermarriage no presumption' 


(1) I, L. R. 1 Cal. 1. | (2) 18. Moo. 1. A, 141. 


Non XL] PRINCIPLES OF INTERPRETATION ETO. JN ,. è 
. e 
gn favoureof a, valid marriage of this kind could be made although 
the parties had lived for a considerable time as husband and wife. 

In the case of Upama Kochain v. Bholaram Dhubi (1), Mr. Justice : 4 
' Mitter's view was distinctly dissented from, and it was held that : 
there was nothing in Hindu law prohibiting marriages between 
persons belonging to different sections of the Sudra caste. Their 
Lordships (Macpherson and Gordon JJ.) observed that most 
probably such marriages were obsolete in the more advanced 
parts of Bengal in which castes had become subdivided in such 
a way that the subdivisions were regarded as distinct castes in 
themselves, but the fact that such marriages were not resorted to 
was no ground for holding that they were invalid according to 
law. It seems that on principle it would be difficult to challenge 
the soundness of the above observations, and the case settles 

the question so far as our Courts are concerned. 

Prohibited degrees in marriage.—Different sages have laid 
down different rules on the subject of prohibited degrees for 
marriages. It properly belongs to a treatise on the Hindu law 
of marriage to discuss these apparently divergent texts and to 
try to reconcile them and deduce from them a settled rule of 
law. Babu Golap Chandra Sarkar observes that there is so much 
divergence between the sages as well as between the commenta- 
tors on this subject that it would not be safe to enforce their 
views as binding rules of conduct. The observation is no doubt 
forcible, and as he points out different usages prevail among 
different tribes and in different localities in respect of this matter. 

But I may be permitted to observe that everywhere there is 
perhaps a well-understood: narrower limit, which furnishes, so co w- 
say, an irreducible minimum and must not be transgressed ; if 
this limit is over-stepped, it will not only lower the position of 
the transgressing parties, but the marriage itself will be invalid, 

e for the prohibition on this head to be found in the Dharma- 
sástrá, must be construed as paryudásá f.e. as introductory of a 
limit within which alone the “ Vidhi” can have its operation. 

It may be mentioned that in Deccan the practice of marrying 
the daughter of one's materual uncle or paternal aunt has pre- 
vailed from time immemorial although it trenches upon the 
recognised limits of prohibited degrees. I have already quoted 
a passage from Jaiminiya Nyayá-málávistara condemning the 

e practice althéugh supported by the usage of good men in that 

e province inasmuch as it is opposed to the texts of the Dharma- 
sástras. However that may be, it will be impossible to question 
(1) I. L. R. 15 Oal., 708 gi 


e e, 
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the legality of such a marriage taking place in that locality sane 
tiorted as it is by immemorial custom. I may, however, mention 
that the southern commentators have cited a text from the 
Vedas in support of the Propriety of such a marriage which 
runs as follows :— 

wanes ufa erf wt Ftd sura 

ant agaga INT amd Gare fag | 

O Indra: come by paths that are praised to this our sacrifice, 
accept the share (of the offering): well-cooked meat is offered 
by us which is thy due, as (one's) maternal uncle’s daughter or 
father’s sister’s daughter (is his due). | 

I must confess that I have always felt considerable difidence 
in a conclusion based upon a text of Sinti when it has not been 
adopted and explained in any of the Dharmasastras ; but it is 
useless to pursue the discussion any further, as the existence of 
the custom being undeniable, its validity, whether it be in accord 
with the Vedic texts or not, is incapable of being impeached 
in a Court of Law. l 

Adoption.—I will now proceed to deal with a few of the negative 
precepts bearing on the law of adoption. Let us first take the 
text of Vasishtha. 

“a at gd cary RERET Wars aet: | 

(A woman should neither give nor accept a son in adoption 
except with the permission of her husband.) 

The first question is, can a woman take an adopted son to 
her husband without his permission ? The above text of Vasishtha 
says that she cannot, and the prohibition contained in the text 
must, according to the principles already explained, be construed 
as imperative, aud an adoption which takes place in violation 
thereof must be treated as invalid, the reason for adopting this 
construction being that adoption is an act which depends for its 
effectiveness on the sanction of the Sastras, and in matters like ° 
this, a negative precept should, when possible, be construed as 
‘Paryudasa.’ Although there is not much room for dispute as 
regards the character of the negative precept, and although it is 
agreed on all hands that during the lifetime of the husband the 
wife cannot adopt to him except with his express assent, differ- 
ences have arisen between the different Schools as regards the 
case of a widow who seeks to adopt a son to. her deceased 
husband. 4 


Priya NATH SEN. 6 
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© =| Chiminul Procedure Code (Act V of 1898), Secs, 138, 189. 1910. 
Held, (Stephen and Carnduff JJ.)— Before referring a case under section 138 February, 8. e 


e tothe Jury, itis the duty of the Magistrate to decide for himself whether or Dharam Mandal 





not the claim of right to the Jand in question is made in good faith and and another 
whether the pathway isa public one or not. It is only when the Magistrate TUR Mandal 
decides that there was no such claim that he can refer the matter to the Jury. and another. 
10 C. W. N. 845 followed. a 
E Hr, 8. Roy and Babu Jadunath Kanjilal for the Petitioners. Or. a 28 of 
Babu Dasarathi Sanyal for the Opposite Party. ee 


Rule made absolute. 


Registration Act (III of 1877), Seo. 17 Cls. (0) and (n)—Receipt for payment 1910. 
by puisne mortgages, if to be vegistered—Transfer of Property Act (IV of April, 1. 
1882), Secs. 74, 85—Subsequent suit by puisne mortgagee to recorer amount 
paid, if barred—Civil Procedure Code (XIV of 1882), Sec. 43. 

Appeal by the Plaintiff. v, 

Suit to recover amount paid by the plaintiff (puisne mortgagee) to the Sama Sundari Dasi. 
prior mortgagee, from the mortgagor, instituted after the recovery of the §, A, 716 of 1907, 
mortgage-money due to him as puisne mortgagee, by sult. E 

Held, (Brett and Sharfuddin JJ.)—Registration of the receipt for money 
paid by the puisne mortgagee to the prior mortgagee is not required by law 
in order to give the former all the rights and powers of the latter. As the 
payment was made as puisne mortgagee for his own protection under the right 
given him by section 74 of the Transfer of Property Act and not to extinguish 
the mortgage, the provisions of cl. (a) of section 17 of the Registration Ag 
apply and such endorsements are expressly excluded by it from the opera- 
tion of ol. (c) of the same section. 

I. L. R, 9 AH. 108 and I. L. R, 19 Mad. 288 referred to. 

Quere, whether the word ‘person’ in section 85 of the Transfer of Property 
Act includes 'prior mortgagee' if the mortgagor has notice ? 

The object of section 86 of the Transfer of Property Act is to protect alike 
the interests not only of all mortgagors and mortgagees but also of bona fide 
purchasers for value. - - 

A puisne mortgagee when he seeks to enforce by suit his original mortgage 
against the security which by his payment of the former mortgage he has 
protected and made more valuable for the realisation of his debt, is bound 
to join in that suit any further claim which he bad against that pioperty Ly 
reason of payment made by him under section 74 of the Transfer of Property 
Act, the sum so paid being treated as an addition or accretion to the claim on 

his original mortgage. A second suit to realise ‘such further claim is barred by 

section 43 of the Code of Civil Procedure. 

Mr. Hill and Babu Nalini Ranjan Chatterjee for the Appellant. 

Mr, B. Ohuckerbutty, Mr. B. O. Seal, and Babus Tarack Chunder Ohuoker- 
butty and Manindra Lal Banerji tor the Respondents. 


Hari Narain 
Banerjee 


Appeal dismissed. 
. REVIEWS. 


* Indian Limitation Act, Part II by SARAT CHANDRA GHOSE, 
CarcuTTA.—We have received the second part of this work, ° 
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which on its first appearance was very favourably reviewed by 
us in 10 C. L. J. 30”. It is hardly necessary to say im ie 
same standard of usefulness is being maintained. 


The Indian Reports, Vol. II by T. V. Sawpva Row, 
Manpras.—The second volume of the Indian Reports, to the first 
volume of which we gave a hearty welcome on its appearance, 
IO C. L. J. 852, maintains the excellence which was so com- 
mendable a feature of that volume. The notes appended to 
each case are really of great value, and will prove very helpful 
to the profession. The get up of the volume is admirable, and 
it is a model of cheapness. 


The Land Acquisition Acts by BHArRAB CHANDRA DUTT, 
B.L} AND BIRESH CHANDRA Das, B.L, R. CaMBRAY & Co, 
CALCUTTA, 1910, Rs. 2-8.—This handy volume contains the texts 
of the Land Acquisition Acts with useful notes. The cases are 
noted under the different sections and their effect is clearly 
stated. There are valuable Appendices giving Rules and analog- 
ous Acts. The Index is full and accurate. 


Indian Evidence Acts, 2 Vols. by T. V. SANJIVA Row, 
Mapras.—Mr. Sanjiva Row is to be congratulated on the com- 
pletion of his long-promised edition of the Indian Evidence 
Act. The commentary is of the type with which the profession 
is quite familiar. Almost every conceivable case which bears on 
the subject of the book has been analysed and its substance 
reproduced in its appropriate place. The characteristics of the 


commentary are its clearness, accuracy and logical arrangement. 


. No member of the profession can with safety ignore the work 


which may prove a formidable instrument in the hands of 
his opponents. 


The Reconstruction and Amalgamation of Joint Stock 
Companies, by P. F. SIMONSON, M.A,—EFFINGHAM WILSON AND 
Sweet & MAXWELL, LONDON, 1910.—Mr. Simonson is well- 
known to the Profession as the author of a useful book on 
Debentures, and he has done wellto bring out a revised edition : 
of his equally useful book on Joint Stock Companies. A new 
edition, in fact, has been rendered necessary by recent legislation 
which has introduced important changes. The work is very 
lucidly written and the more important recent cases have been 
duly taken into account. The large collectiom of forms given 
in the Appendix will be found to be of considerable use. i 
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PRINCIPLES OF INTERPRETATION AND 
POSITIVE LAW.— ( Continued. ) 


According to the' Bengal School, authority given by the 
husband is operative even after his death, and an adoption by 
the widow in pursuance of such authority is valid ; when no 
such authority exists, no adoption can validly be made. 

The Bengal doctrine has been applied to cases governed by 
the Benares School, although Viramitrodaya which is regarded 
as an authority in Benares allows the assent of the kinsmen to 
be a sufficient substitute for the assent of the husband. 

In Mu hila the assent of the husband must be given contem- 
poraneously with the adoption by the wife, so that, there, an 
adoption by a widow to lier deceased husband is imipossible 

In Southern India, the assent of the kinsmen may take the 
place of that of the husband according to the decision of their 
Lordships of the Judicial Committee in the Ramnad case.” * 

According to the Mahratta. School the text requiring the 
sanction of the husband applies only to an adoption made by 
the wife in the husband's lifetime, and is not to be taken to 
restrict the widow’s power to do that which the general law 
pu as beneficial to her husband's soul. 

A Jaina widow also can adopt to her deceased husband | 
without any authority from him or his kinsmen. See Manik 
Chand v. Jagat Settant (1). 

It should be noted that although the views of the different 
Schools thus differ from one another as regards scope and 
meaning of the prohibition against a female adopting a son 
without her husband’s asseut, it is agreed on all hands that the 
prohibition, wherever it applies, is imperative entailing invali- 
dity of the adoption as 4 consequence of its violation. i 

Next let us consider whether a woman can give her son in 
adoption without authority from her husband. It seems to be 
clear that she cannot do so without the sanction of her husband 
so long as he js alive and capable of according sanction. The 
: "prohibition contained in the Vasishtha's text must be construed 
* Collector of Madura v. Moolto Ramalinga, 12 M. Y. A. 440. ° 

(1) (1889) L. L, R. 17 Cal $18. 
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as imperative, and the sanction of the husband ig what is called 
a pratiprasava or remedy of the same; so that unless thf 
remedial condition is satisfied, the adoption falling within the 
scope of the prohibition must be deemed to be invalid. But, 
then, how far does the prohibition extend ? Does it apply also 
in the case of a widow giving her son in adoption? It has been 
held by our Courts that it does not, so that a widow is freeto 
give her son in adoption unless, of course, she was distinctly 
prohibited by her husband to do so. The most recent reported 
case upon the subject, so far as I am aware, is the case of 
Jogesh Chandra v. Nrityakali (1) where a Division Bench 
of the Calcutta High Court (Maclean C. J. and Geidt J.) 
upon a consideration of the precepts and the previously 
decided cases came to the conclusion that a Hindu mother had 
the power to give her son in adoption even without the previous 
sanction of her predeceased husband. There is no doubt that both 
Dattaka Mîmánsá and Dattaka Chandrika which are recognised 
as authoritative treatises on the law of adoption support this 
view, and although, as observed by their Lordships of the 
Judicial Committee in Balusu Gurulingaswami v. Balusu Rama- 
lakshmamma (2), caution is required in accepting their glosses 
where they deviate from or add to the Smritis, it is very much 
doubtful whether our Courts will be prepared, in any future 
case, to reconsider the quescion and reject the opinion supported 
by those two works as incompatible with a correct and logical 
interpretation of the- precept of the Smriti bearing upon the 
point, for the authority of those two works was not, in their 
Lordships’ opinion, open to examination, explanation, criticism, 
adoption or rejection like any other scientific treatises on 
European Jurisprudence. I must, however, confess-that I find 
it difficult to reconcile this view with the view which prevails in 
Bengal and Benares Schools that a widow cannot make a valid 
adoption to her deceased husband without an authority granted ° 
by him during his lifetime or with the Mithila doctrine that she 
cannot make aay such adoption at all, for I fail to understand 
how the text of Vasishtha " Let not a. woman give or accept a 
son in adoption without her husband's sanction" can be inter- 
preted in one way in the case of an acceptance and in another 
in the case of a gift ; it seems that if the aforesaid text does not 
apply to a widow with regard to a gift, it should receive a 
similar interpretation with regard to an acceptance also, for thé 
two portjons of the text are so collocated that they should be * 


: (1) (1903) I. L, R. 30 Calc, 985, (2) (1839) I. L.R 31 All, 460 (474), 
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held to haye an exactly similar scope. Dattaka Mimánsá tried 
to gef over this difficulty by arguing that the text of Manu 
maiar at GET TARA: TAHU | 
wen Mia aga TT TA: qm d 
(A son equal in caste and affectionately disposed, whom his 
mother or father (or both) give with water at a time of distress 
is known as the Dattakason)—indicates that both the parents are 
equally free in giving their son in adoption ; but it is worthy of 
comment that the above text only contains a definition of the 
adopted son and does not negative the position that the 
power of the mother should be held to-be limited by con- 
dition imposed by the text of Vasishtha above referred to. 
Dattaka Chandrika adopts a rather curious argument in 
support of the widow's power of gift when it says that an 
absence of prohibition is tantamount to a sanction, it may 


not be altogether illogical for the author of Dattaka Chan-. 


drika to maintain this position seeing that he does not say 
that a widow has no power to accept a son in adoption without 
express authority from her husband, but for one who maintains 
that express authority from the husband is absolutely necessary 
fora widow to empower her to adopt a son that position is 
absolutely impossible, for it can be scarcely argued that husband's 
sanction should be implied when his widow is giving his son 
away although it cannot be held to exist when she is taking a 
son in adoption for the benefit of his soul. It is, however, 
useless to dilate upon this topic any further, for positive law 
does not always develop itself in a strictly logical way and our 


Courts are not likely to retrace their steps when a particular * 


point has been settled by judicial decisions on the basis of 
authoritative treatises dealing with the same. 
Adoption of an only son.—l have already indicated my 
* reasons for concluding that the text of Vasishtha prohibiting the 
gift or acceptance of an only son should be construed as a 
* paryudasa’, so that an adoption in violation thereof should be 
regarded as invalid. The point however, has been set at rest, 
so far as our Courts are concerned, by the decision of the Privy 
‘Council in the case of Balusu Guruhngaswam: vw. Balusu 
Ramalakshmamma (1), where it has been held that the prohibt- 
tion is only directory so that its breach does not affect the 
validity of the adoption. In his work on Principles of 


e Hindu Law Babu Jagerdra Chandra Ghosh has cited certain 


[passages from authoritative commentators in support of the 
(1) (1899, I, L, B. 21 AIL 460.. 


60n THE CALCUTTA LAW JOURNAL. [Vor. XI. 


-— 


position that the adoption of an only son is not valid under the 
Hindu law; it is not within the scope of my thesis to discuss 
them, at this place, but I think, I may say that if they bear out 
the contention which Babu Jogendra Chandra Ghosh bases: 
upon them, they will lend additional support to the construction 
which I have put upon the text of Vasishtha in this connection, 

Adoption of the el lest. son.—I have already indicated that 
the prohibition of the adoption of the eldest son does not stand 
on the same footing with the prohibition of the adoption of an 
only son. The former prohibition is only inferentially based upon 
the superior merits of the eldest son, whereas the latter is 
founted upon a text of the Dharmasastra. It therefore stands 
to reason that the former prohibitioa should be treated as merely 
recommendatory, its purpose being to induce the parents not to 
give away the most meritorious of all the sons ; if, however, the 
parents choose to disregard the admonition and give their eldest 
son in adoption, the adoption will undoubtedly be valid, for the 
Dharmasastras have not prohibited the same and the scope of a 
Sastric Vidhi can only be curtailed by a Sastric prohibition. In 
the case of Fanokee Debea v, Gopaul Ackharjea (1), Markby and 
Mitter JJ. pointed out the distinction between the prohibition 
against the adoption of an only son and that against the adoption 
of an eldest son, and observed that, while the gift and acceptance 
of an only son were strictly prohibited, there was no such pro- 
hibition against the adoption of an eldest son, so that the dis- 
approbation expressed by the author of Mitakshara against such 
adoption was not intended to be regarded as a legal prohibition 
but as an almonition based upon the doctrine well-established 
amongst several sons of a Hindu father the eldest born occupies 
the first rank. It is somewhat strange that their Lordships of 
the Privy Council in delivering their judgment in the case of 
Sri Balusu Gurulingaswami v. Sri Ramalakshmamma (2) failed to, 
appreciate this distinction and supposed that both the prohibi- 
tions must necessarily be construed to bear the same character. 
It seems, however, to be clear that whatever one may think 
about the character of the prohibition contained in the 
Vasihtha's text against the adoption of an only son, the prohibi- 
tion against the adoption of the eldest son argued out by 
Mitakshara stands on a. different basis altogether and there can 
be no doubt that in the latter case the prohibition has right]y 
been construed as recommendatory so that its violation does not, 
affect the validity of the adoption. 


(D) (1877) I. L, B, 2 Oalo, 865. (2) (1839, I. L, R 21 Al, 460, 
: P & 
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Prohibition’ of adoption of certain relations.—lt is laid down 
by the author of Dattaka Mimáunsá that among the twice born 
classes an adoption of daughter’s son, sister's son, OF mother’s 
.sister's son is prohibited by distinct texts, and he also extends 
the prohibition to the cases of persons standing in a similar 
relation holding that the principle of the prohibition is that no 
one should be adopted whose mother is so related to the adopter 
that the adopter could not have lawfully begotten a son on her 
by appointinent and so forth; such a bar, he explains, exists 
where the relationship between the boy's mother and the adopter 
resembles that between a father and his daughter or a mother 
and her son, and such relationship is characterised by him as 
(aX u«« or incongruous relationship. The same prohibition 
is also laid down in Dattaka Chandrika. “It may be true," 
observe their Lordships of the Privy Council in the case of 
Bhagwan Singh v. Bhagwan Singh (1) " thougü it is now impos- 
sible to say, that the Dattaka Cnandrika is the sole authority 
for tle texts there quoted and afterwards copied by Nanda 
Pandita, but it still remains the fact that the texts have been 
so quoted for several centuries and have so been received into 
the body of Hindu Law." Taking, then, the intrepretation of 
the texts as given by Dattaka Mimáusá to be correct, the next 
question is whether the prohibition deduced from them is to be 
treated as legally imperative or not. Their Lordships of the 
Privy Council have decided the question in the dans 
“The rule of law asserted by the plaintiffs in this case, 
observed their Lordships in the case cited above, “is derived in 
the first place from the sacred texts which underlie all Hindu 
Law, and secondly from books of high authority in the Benares 
School as well as in others. It has been affirmed by Courts of 
Justice in all parts of India. * * It has been so affirmed and 
applied in general terms, and not as confined toa particular 
school. * * For 80 or go years there has been a steady current 
of authority one way in all parts of India. It has been decided 
that the precepts condemning adoptions such as the one made 
in this case (that of a mother’s sister's son) are not monitory 
only, but are positive prohibitions, and that their effect is to 
make such adoptions wholly void. That has been settled in such 
a way and for such a length of time as to make it Se M 
to a Court gf Justice to treat the question now as an open one.’ 
After this pronouncement by the final Court of appeal as 
regards the character of the prohibition on this head any further 
academic discussion is of no practical use, for, as far as it goes, 


(1) (1898) J. L. R. 21 All. 412, 
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the prohibition must be treated as imperative, “The decision, 
however, does not clearly fix the exact limits of the rult so” 
pronounced to be imperative ; are we to take it that all adoptions 
which violate the wide rule laid down by Nanda Pandita. prohi- ° 
biting the adoption of a boy between whose mother and the 
adopter there exists what he calls an incongruous relationship 
are equally invalid, or are we to understand the prohibition in 
the sense in which it is understood by Mr. Sutherland as exclud- 
ing the sons of women whose original relationship to the 
adopter was such as to render them unfit to be his wives, or are 
we tothink that the rule laid down is intended distinctly to 
apply to the sons of sisters, sons of daughters, and sons of 
maternal aunts whose adoption is specifcally prohibited by 
express texts while the character of the prohibition inferred to 
exist as regards the adoption of other persons related in a 
similar way must still be regarded as open to question? It 
seems to be somewhat difficult to say which of these alternatives 
i$ the correct conclusion deducible from the judgment of the 
Judicial Committee, but the fact that their Lordships distinctly 
declare that Dattaka Mimánsá and Dattaka Chandrika “must be 
accepted as bearing high authority for so long a time that they 
have become embedded in the general law" makes it clear that 
it would be most hazardous to adopt a boy who has been declared 
unfit for adoption by reason of relationship in those works, 
although the rule laid down by them generalises and thereby 
extends the prohibitions contained on this head in the Dharma- 
sastras themselves on the authority of the ambiguous expression 
yam (bearing the resemblance of a son) used in the text of 
“Vasishtha to describe the character of an adopted son by making 
it to carry a sense which it does not ordinarily bear, 
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Bengal Tenancy Act (VIIT of 1885)—Suit for rent— Tank and land under- 
: neath—Agricultural and hortioultural purposes—Seo, 153— Question of 
title decided incidentally, 


Appeal by the Defendants. 

Suit for rent. 

e Held, (Chatterjee J.)—A lease of ashare ofa tank including the land 
underneath is not within the Bengal Tenancy Act even though there isa 
restrictive covenant regarding the right of the lessee to the fruit of the trees on 
the bank, It is not a lease for agricultural or horticultural purposes. 

Held further, Section 168 would not bar an appeal if the question of title 
has been decided in the suit, even if the issue is decided not as an issue 
substantial and material to the case, but incidentally. 

Babus Sorashi Charan Mitra and Kshetra Mohan Sen for Appellants. 

Babu Hari Oharan Sarkhel for Respondents, 





Appeal allowed. 


Innacy Act (XXXV of 1858), Seo, 14— Lease of uncertain duration, grant of, 
by manager, 3f calidad. 


Appeal by the Plaintiff. 

A manager of the estate of a certain lunatic appointed under Act XXXV of 
1858 granted a lease to the plaintiff, In that lease, the manager conferred an 
ordinary jote right on the lessee but did not specify any term. There wasn 
covenant for cultivation and provision was made for ousting the tenant from 
the land in certain contingencies. The defendant set up a lease cf Iater date 
granted to him by one of the sons of the lunatic. 

Held, (Casperez and Doss JJ.) that section 14 of Act XXXV of 1858 con- 
templates sanction being obtained in those cases only where the manager grants 
& lease for & specific term exceeding 5 years and not to leases not specifying any 
term. The lease granted to the plaintiff was therefore held valid. 

Babus Joges Ohunder Roy and Rajendra Chunder Guha for Appellant. 

Babu Debendra Nath Bagohi for Respondent. 


Appeal allowed. 





Civil Procedure Code (XIV of 1988), Seo. 287 (0)—Appeal, if lies—Court’s 
duty to consider matters material for the purchaser to know— Value of 
property in sale-cortificate, objection. 


Appeal by the jadgment-debtor. 

á The appeal was against an order dismissing and refusing to consider two 
applications made by the judgment-debtors to have a certain sale proclamation 
amended by inserting in it the proper value of the property advertised for Bale. 

Held, (Brett and Sharfuddin JJ), that application against proceedings 
under section 287 cl. (o) Civil Procedure Code fall under the provisions of 
section 244 Oivil Procedure Code and therefore were open to appeal. 

I. L. R. 30 Oalo. 617, 8 C, W. N. 257 and 12 O. W. N. 542 followed. I. D. R. 
€7 Mad, 259 dissented from. 

xe It is part of the duty of the Court to see that all matters which the Court 
considers material for the purchaser to know in order to Judge the nature and 
value of the property, are correctly state in the sale proclamations, 
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Where an application is made by a judgment-debtor oBjecting to the value 
of the property as stated in the sale proclamation, it is the duty of the Codwirt 
execüting the decree to make an enquiry and to satisfy itself that the amount 
stated in the proclamation is substantially correct. 

Babus Sarat Ohunder Chowdhury (for Babu Provas Chunder Mitter) and 
Susil Madhub Mullic for the Appellant. 

Babu Ambioa Churn Banerjee for the Respondent. 


As the property was sold, the appeal was dismissed. 
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Evidence in brief by V. D. Know zs, SECOND EDITION, 
EFFINGHAM WiLsoN, LONDON, 1910— 25. 6d. NETT.—This liule 
volume contains a clear and concise statement of the principles 
of evidence. The work occupies a position midway between a 
condensed Code and an elaborate treatise. It resembles the 
former in so far as the important rules of the subject are clearly 
and concisely stated ; it resembles the latter in so far as the 
lucid explanations of the rules are concerned. The book will be 
useful not merely to Law studenis but also to gentlemen engaged 
in legal work, for instance, Honorary Magistrates who will find in a 
brief compass a clear statement of the principal rules of evidence, 


The Collection of Hindu Law Texts—Vot. I, No. z—by 
J.'R. GHARPURE AND OTHERS, BOMBAY, 1910 —We welcc me ihe 
second number of this valuable series, the first number of which 
was reviewed in 10 C. L. J. 495. We have nothing but praise 
for this venture and we only trust that it will meet with cordial 
support from the profession so as to ensure speedy and regular 
publication. The works translated in this number are the two 
Commentaries of Yangnavalkya, viz., the Mitakshara and Ballam- 
bhatti. Texts of these are also given as also of another com- 
mentary called the Subodhini. 


The Bengal Tenancy Act by SuRENDRA CHANDRA SEN, 
VAKIL, HIGH Court, CALCUTTA, SECOND EnrrüON, Rs. 7.—The 
second edition of the well-known commentary on the Bengal 
Tenancy Act by Mr. Sen covers nearly 900 pages and is practi- 
cally a new work. lis merits were readily recognized on its first 
appearance and since then it has been in daily use by Judges and 
leaoing practitioners. It has stood the trial very successfully 
and it 18 generally recognized that the results of the decisions 
are fully, clearly and accurately stated. We have had the second 
edition in daily use since its appearance and have found it very 
helpful. The numerous changes introduced by the Bengal and 
East Bengal amending Acts have been duly set out and a con- 
siderable quantity of useful information has been furnished in 
the various appendices. In spite of other books n the subjects 


this commentary will no doubt continue to enjoy the favour a 


of.the pr&fession. 
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PRINCIPLES OF INTERPRETATION AND 
POSITIVE LAW:—( Concluded. ) 

Caste—The adoption of a boy belonging to a different caste 
is considered as forbidden by the author of Dattaka Mimáusá. 
The author of Dattaka Chandrika maintains that such an adop- 
tion is not absolutely forbidden, but that a son adopted from a 
different caste is entitled to food and raiment only, and not to a 
share of property, for although such a son continues the lineage 
he cannot render any spiritual benefit to the adopter by offering 
funeral cakes and libations. Babu Golap Chandra Sarkar 
mentions an unreported case from Sylhet where the High Court 
upheld an adoption of a Kayastha boy by a man of the Sahoo 
caste by reason of there being the usage of intermarriage 
between these castes. Analogies, one may observe with all 
deference, are not always safe guides in a matter of this kind, 
and it is not quite clear that the existence of intermerriage 
between two castes justifies the conclusion that a person belong- 
ing to one of these castes may validly adopt a son from the 
other, and that that son may inherit his property after his death. 

Order of preference —Commentators lay down a certain order 
of preference in the selection of an adopted son. The rule 
regarding this has, however, been held to be merely recommen- 
datory in the case of Wooma Dasee v. Gokoolananda Das (1) 
by their Lordships of the Judicial Committee of the Privy 
Council. In this case their Lordships held that the principle 
that proximity of kindred ought to determine the choice of an 
adopted son as elaborated by the author of Dattaka Chandrika 
-could not be regarded as a rigid maxim of law, and pointed out 
that the maxim quod fieri non debit factum valet was recog- 
nised by all the schools of Hindu law though, perhaps, not in 
the same degree. —— 

The true position tn this reference seems to be this—The 
doctrine of factum valet, in so far as it is applicable in Hindu 
law, is mainly a deduction from the principle that in certain cases 

* a negative precept has to be construed as a mere “ pratishedha ” 
or prohibition the violation of which is sinful but mot calculated 
to affect the validity or effectiveness of the main act; where, : 


(1) (18783 I. L. B. 8 Oalo. 587 (601) à ° 
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however, the negative precept has to be construed as a 


'paryudasa' or exceptional clause curtailing the scope of the 


"positive injunction to which it is attached, an act which involves 
* the violation of the negative precept falls outside the scope of 
e the positive injunction so construed and hence does not amount 


to a valid performance thereof. The doctrine of factum valet 
may, therefore, be said to be applicable to cases of the former 
description but not to those of thelatter kind. This is pointed out 
by their Lordships of the Judicial Committee in the following 
passage in the case of Balusu Gurulingaswamt wv. Balusu 
Ramalakshmamma (1): ‘Their Lordships cught to state their 
concurrence with the learned Chief Justice in his remarks on the 
so called doctrine of factum valet. That unhappily expressed 
maxim clearly causes trouble in Indian Courts. Sir M. Westropp 
is quite right in pointing out that if the-factus, the external act, 
is void in law, there is no room for the application of the 
maxim. The truth is that the two halves of the maxim apply 
to two different departments of life. Many things which ought 
not to be done in point of morals or religion are valid in point 
of law. But it is nonsensical to apply the whole maxim to the 
same class of actions and to say that what ought not to be 
done in morals stands good in morals or what ought not to be 
done in law stands good in law." In order, therefore, properly 
to apply the doctrine of factum valet to a case in Hindu law 
what is of utmost importance is to discriminate between different 
classes of negative precepts on the principles which I have tried 
to explain. The distinction is not peculiar to any particular 
sclaool, but is fully recognised by all the schools; the principles 
applied are also the same in all the schools, although differences 
may sometimes have arisen between them in their application 
to particular cases. It is, of course, important for a student of 
Hindu Law, to take note of these differences where they exist, 
but it seems to be at least equally important to study the 
principles of construction themselves, for "a well ordered 
arrangement of them would," as Mr. Colebrooke rightly observes, 
"constitute the philosophy of the law.” “The logic of the 
Mimánsá," says Mr. Colebrooke, “is the logic of the law,” and 
the commentators who explained and developed the Hindu law 
were eminent logicians whose discussions always proceeded on 
a logical basis, so that one who cannot properly undexstand the 
logic that underlies those legal disquisitions cannot BUS 
understand tlfeir full significance. 


e (1) 9 O, W, N. 448. 
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° CASES AND COMMENTS. 


C opyrighi—Infringement—Injuncton. 

In this case the plaintiff asked for an injunction to restrain 
the defendant from publishing a book of reference containing 
lists of merchants in the United States, on the ground that he 
had improperly used material taken from a book published by 
the. plaintif. It was found that the defendant maintained an 
elaborate and comprehensive system of obtaining information, 
and that his book gave 24 per cent. more names and 6 times as 
many subjects of information as the plaintif's work. It was 
ruled that the injunction must be refused, as the infringement 
was insignificant in substance. 

The test to be applied is not only the quantity of the 
materjal taken but also its quality and value. See Bramwell 4. 
Halcomb, 3 My & Cr. 738, and Prke v. Nicholas, L. R. 5 Ch. 
App. 251. 

On the other hand, if the infringement is considerable or 
though small in quantity is of such value as to increase the sale 
of the pirated work, or to diminish the profits or supersede the 
objects of the copyrighted work, an injunction will be granted. 
1 Y & C. C. C. 197 ; (1894) App. Cas. 342. 


Will—Contents, knowledge of —Testamentary C apacity. 
A, executed a will in 1898, and died in 1903. Upon applica- 
tion for probate, a question arose as to whether A had knowledge 
e of the contents of the will, which was not read over to her at 
the time of its execution. The Jury presumed that the testatrix 
knew the contents. It was ruled that it was not necessary to 
prove that the will had been read over to her, but that the pre- 
sumption was that she knew the contents, as it was proved that 
it had been signed and executed by her. This rule is subject to 
fhe qualification that if there is a suggestion of fraud or undue 
*influence, knowledge of the contents on the part of the execu- 
tant must be affirmatively proved. 
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. next day, the corpse was badly decayed. The plaintiff sued the 
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The authorities upon this point are by no rgeans unanimous, 
and there are cases which hold that where from q4ny cause, sych 
as: blindness, want of education or weakness, a testator is unable 
to read, affirmative proof is needed that he was made fully e 
acquainted with the contents and gave them his approval. " 


Deaf and dumb persons ——Contractual C apactty, 

In this case a contract was made by the plaintiff, a deaf r 
mute, for service on the basis of which he sued for the value of A 
work and labour. The question arose whether the contract was 
valid in law. The defendant contended that a deaf mute must 
be presumed to be an idiot, and incapable of contracting. This 
contention was overruled. It was held that a deaf and dumb 
person is capable of executing a contract, provided he had 
sufficient mental capacity to understand the transaction. This 
is in accord with the cases in England. Vicars v. Bell, 9 L. T. 
N. S. 600; Harrod v. Harrod, 1 K. & J. 4. 

That a deaf and dumb person may execute a deed, which 
will be binding, is well established where he understands the 


nature of the instrument, 1 H. L. C. 724. | 
Deadbody, right of property in—Breach of Contract— 
z Damages. 

A hada child who was taken ill and died far away from 4 


home. A decided to bury him inthe family vault. The body 
was prepared for burial, enclosed in a casket, and made over to 
the defendant Railway Co. for transport toa specified station. 
By a mistake of the officers of the company, the body is carried 
Over to another station with the result that the funeral could 
not take place at the appointed time, and when it took place the 


company for damages. 

It was ruled that though the Common Law recognises no 
right of property in dead bodies, yet there is a right of possession ~ 
for the purposes of preservation aud burial, wrongful and inten- 
tional interference with which gives a right of action for damages, e 
including damages for mental anguish. But damages for mental 
anguish cannot be recovered in the absence of proof of wilful 
or malicious misconduct ; without such proof, however, damages 
may be recovered for breach of contract. The principle is that 
the imposition of the duty to bury the dead necessarily confers 
on the persons charged therewith, the rights necessary for 2 
proper pgrformance of their duty. 
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The Indian Penal Code, by R. A. NErLsoN—SRINIVasA ° 
VARADACHARI & Co, MADRAS 1910, FIFTH EDITION.—A com- 
mentary on the Indian Penal Code which has reached a fifth 
.edition does not stand in need of any praise. The present work 
is distinguished by the clearness of arrangement and explanation 
which marks all the works of Mr. Nelson, but although by this 
reason the book is admirably fitted for use by students, it is 
sufficiently detailed and comprehensive to be useful to the 
practitioner. The recent cases have been duly noted, and as 
they are gathered in the foot notes, the student need not distract 


himself with anything beyond the text of the commentary. 


The volume is handsomely got up, and will no doubt meet with 
the same favour as the previous editions. 


The Guardians and Wards Act, by A. Kinney, CALCUTTA 
1910.—This is an useful edition of the Guardians and Wards Act. 
The decided cases bearing on the different sections appear to 
have been collected exhaustively, and noted in their proper 
places. There is a valuable introduction which sets qut the 
history of the legislation on the subject, while the Appendices 
give the Rules and Forms made by the different High Courts, 
and also gives the text of repealed Acts to which reference is 


still occasionally necessary. The production is cheap though 


well got-up and should have a large circulation. 


A hand-book of the Law of Torts, Part I, by P. K. 


SEN, Esg., M.A, LL.B.,—S. K. LAHIRI & Co., CALCUTTA 1910.— 


This is the first portion of a hand-book of the Law of Torts. 
Mr. Sen is a distinguished student of philosophy and one may 
expect in any production of his pen evidence of logical acumen. 
The production now before us is intended obviously for students 
of law. The principles are concisely and accurately set out, and 
if properly used, the book may prove really helpful; but as 
numerous cases are briefly analysed, the student may be tempted 
to have recourse to memory work needlessly. We shall wait for 
the completion of the book in a second part and till that is 
examined, ét is really impossible to form an estimate. 


^ 
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Unreported Printed Judgments or THE Hics Court or 
BompBay, Vor. I, 1869—1873— T. D. GovERDHAN Das, RAJKOT, 
1910—Mr. GovERDHAN Das has placed the entire legal profession 
under an obligation by the republication of the unreported 


‘printed judgments of the Bombay High Court. It is well-known | 
that the, Bombay High Court used to print till quite recently its ` 


more important judgments, some of these were subsequently 


published in the regular reports, but a great many were inacces- . 


sible except in the collection of the printed judgments. Many 
of these judgments were of great importance and are referred 
to in various commentaries by Bombay editors. Mr. Goverdhar 
-Das proposes to republish the whole series, excepting those 
published on the regular reports. Wehave no doubt that the 
collection will prove invaluable. 


Hand-book of Administration Law in India, by Avex. 
KINNEY, THACKER, SPINK 4 Co., CALCUTTA, I910, Rs. 8.— 
Mr. Kinney is already well-known to the profession for his 
valuable edition of the Probate and Administration Act. He 
has now brought forward a Supplemental Hand-book of Adminis- 
tration Law which gives a consise account of the main rules and. 
principles of the subject. There is also a very important 

historical account of the office of the Administrator-General. 
“We have in addition a number of Appendices in which the 
Rules framed by the different High Courts are set out. With 
the aid of this volume it ought not to be possible for any 


practitioner to go wrong upon a question of every day practice — - 


in relation to the grant of administration. We have no doubt 
that the present volume will meet with the same welcome as was- 
accorded to its companion volume. 


i? 
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TIME AS ESSENCE OF CONTRACT. T 


. Where the plaintiff has failed to perform his part of the Failure of plain- 
Rm : "m AP tiff to not within 
contract within the time specified in it or within a reasonable fixed time. 
time, his failure to do so may give the defendant an opportunity 
to oppose an action for specific performance of the contract. 
At common law, time was always considered to be of the Time how regard- 
MS : ed at law and in 
essence of the contract. So, where the plaintiff failed to perform equity in early times. 
his part of the agreement, within the time fixed for the purpose, 
he could not sue the other party, for enforcement of the contract, 
and the latter was entitled to rescind it. In equity, however, 
the specification of time in the contract was considered as a 
formal matter only ; so that when the plaintiff failed to act 
according to the terms of the contract, within the fixed time, it 
would nevertheless grant specific performance, if the other party 
did not show an intention not to proceed or did not show a 
determination to put an end to the contract. Generally, speci- 
fcation of time in the contract was of no consequence in a Court 
of Equity. 

By the Judicature Act, 1873, a fusion of law and equity was And after the Judi- 
effected, and now, there is no separate existence of Courts of law SAWO Aot, 1878. 
and of équity. By this Act (1), stipulations in contracts as to 
time which would not, before the passing of such Act, have been 
deemed to be, or to have become of the essence of such contracts 
in a Court of. Equity, receive in all Courts the same construction 
and effect as they would formerly have received in equity. The 
doctrines and rules of Courts of Equity, prior to the passing of 

* the Judicature Act, as to the effect of lapse of time in perform- 
ing an act are now applicable to all Courts, either of superior or 
, of inferior jurisdiction. Before the Act, if the plaintiff could 
not perform the act enjoined upon him by the contract within 
the time fixed, but did it within a reasonable time, and without = 
any wilful delay on his part, his failure of performance within 
time was not, in equity, considered material and hence disentitling 
him to any remedy. This rule has been adopted by all Courts 
without any distinction whatsoever, since the coming into force 
eof te above Act. ~ 

Where time forms an important part of the contract, that Where time,an im- 

is, where it appears from the contract thatit is the intention of portant part of con- 


x tragt. : 
` (1) Judicature Act, 1873, section 25, sub-section 7. 
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& 3 the parties that particular acts are to be done by the parties 
within the specified time and that on failure to do so, the CODE 
T e : tract will be invalid, in such a case, time is considered to be 
— originally of the essence of the contract. Here, non-performance 
ca by the plaintiff of his part of the contract within the fixed time, 
> will disentitle him to enforce the contract against the other party. 
Whether, in a contract, time is of the essence, must be judged 

from the intention of the parties as expressed in the contract. 
Who peri ona nee If, on the other hand, it clearly appears that it is not the 

not strictly demanded , : . R 

within fixed time intention of the parties, that a particular act must be done by a 


party, by the time fixed in the contract and that it will be 
sufficient if it is done within a reasonable time, here time is not 
taken to be of the essence of the contract. 
Reguidits tomas In order to make time essential to the contract, it must 
ee ee show clearly and expressly that it is the intention of the parties 
l to make it so. The fact that the contract mentions the time is 
not sufficient by itself. It must appear from the contract without 
a shade of doubt, that failure of performance by a party within 
the specified time will disentitle him to sue the other party for 
specific performance of the contract. 
lime made essen. In certain cases, however, time may be of the essence of 
ial by implication. . i o ite 
the contract by implication. Though the contract does not 
expressly and specifically state that non-performance within the 
fixed time will be ground of avoidance of the contract, yet from 
the nature of the subject-matter of the contract, the essentiality 
of time may be sufficiently implied. 


Essentiality of AH i 1 ted i ] 
icum lied dd ee The essentiality of time may be implied in the following 
ain onses. cases :— 

£e m I. Where the subject-matter of the contract is, from its 


nature, exposed to daily variation, e. g., Government stock. 

2. Where the contract is for the purchase of land for com- 
mercial enterprise, e. g., purchase of land for the erection of, 
ware-houses or mills. 

3. Contracts relating to mines. 

4. Contracts stipulating for payment of money to be applied 
towards obtaining patents. 

5. All contracts relating to the shares of a company. 

6. Surrounding circumstances, e. g., where A contracts 
j with B for the purchase of a house with the object of immedi- 
ii ately occupying it as his residence and B agreeg to give posses- 

sion of the house on a specified day but fails to show a 00d, 
title by* that day, here the stipulation as to time must be taken 
E to be of the essence of the contract (1). 


(1) füley v. Thomas L, B. 8 Ch. 61° r 
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7. Where T is likely to cause hardship, that is, where ` 


delay m complétion would involve one of the parties in a serious 
liability or loss, the Court will consider time as of the essence 
of the contract. 

8. Where the vendor stipulates that time shall be of the 
essence of the contract in respect of some of the conditions in 


o his favour, the Court will hold time essential in respect of others 
g : 
also against him (1). 


The effect of failure to perform an act by the plaintiff within 
the fixed time, where time is, and also where time is not, of the 
essence of the contract may be said to be the same in the English 
as in the Indian law. On this point, the provisions of the Indian 


E law are contained in section 55 of the Contract Act (2), which 
-runs thus: " Where a party to a contract promises to do a 


certain thing at or before a specified time or certain things at 


'or before specified times, and fails to do any such thing at or 


before the specified time, the contract or so much of it as has 


“~~ not been performed, becomes voidable at the option of the 


= 


~ 


promisee if the intention of the parties was that time should be 
of the essence of the contract. If it was not the intention of the 
parties that time should be of the essence of the contract, the 
contract does not become voidable by the failure to do suclf 
thing at or before the specified time, but the promisee is entitled 
to compensation from the promisor for any loss occasioned to 
him by such failure.” 

In certain cases, as for instance, in contracts to paint a 
picture or to erect a house, though the contract stipulates for 
the performance of an act within a given time, the stipulation 
as to time is considered only as a subsidiary matter. In such 
cases, the real object of the contract is to perform the act con- 
tracted for, and so if it is done after the fixed date but within a 
reasonable time and without unusual and unnecessary delay, the 
contract is taken to be duly performed. Here the performance 
and not the time is the main consideration of the contract which 


7—*the parties have in view and hence time cannot, in such cases, 


~4 


Y 


be considered to be of the essence of the contract. 
The Sale of Goods Act (3) states the rule, as to the essen- 
tiality of time in a contract of sale, as follows: ‘Unless a 


different intention appears from the terms of the contract, stipu-- 


lations as to time of payment are not deemed to be of the 
essen ce of a contract of sale. Whether any other stipulation as 
to time is of the essence of the contract or not, depends én the 


(1) Bee Fry on Specific Performance, 4th edition sections 1079—1091. 
(2) Act IX. of 1872. 


- a (3) Bale of Goods Act, 1893 (56 & 57 Vic. c, 71) section 10, sub-section "d 
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` terms of the contract." In a contract for the sale of Ascertainec i 


goods, terms cash on delivery, to be given and taken ih 1¢ or 
1I days, the vendee obtained an extension of the time for. the 
performance of the contract, agreeing to pay godown rent and 
interest. He took delivery of, and paid for, some of the goods, 


and subsequently obtained a further extension of time. A small; 


——— Á— ee — 


balance remained in the vendors’ hands after giving the vendee, © 


credit for the goods taken delivery of, godown rent and interest. | 
After the expiration of the further time, the vendee tendered! 
the price of the remaining goods and demanded delivery, when: 
the vendors stated that they had rescinded the contract. It was 
held that time was cf the essence of the contract and that under 
section 55 of the Indian Contract Act, the vendors were entitled, 
to rescind (1). | 


— ell ai 


Where time is of the essence of contract, an acceptance on | | 


the part of one party, of performance, by the other party, after 
the stipulated time, disentitles the former to any damages fom] 
the latter. Section 55 of the Contract Act (2) provides—" In 
in case of a contract voidable on account of the promisor’s failure: 
to perform his promise at the time agreed, the promisee accepts | 


performance of such promise at any time other than that Rud 
by the non-performance of the promise at the time agreed, | 
unless at the time of such acceptance, he gives notice to the! 
promisor of his intention to do so." 
Where time was not made of the essence of the contract by 
the terms of the written agreement, and one of the parties is 
guilty of gross, unreasonable and vexatious delay in performing | 
his -part of the contract, the other party may make time of the} 
essence of the contract by giving notice to the former, demand- ; 
ing performance within a specified reasonable time. When this. 
is not done, the Court will not regard time as of the essence ef| 
the contract (3). | 
The time to be fixed by the notice must be reasonable, that | 
is, it must be sufficient to allow of the performance of the! 


required act. If, the notice does not allow sufficient time, ic 


will not be able to import time into the essence of the contract.| 
The notice must also be clear, distinct and unequivocal. For! 
certainty, it should be confined to the next act. to be done by 
the party to whom it is given. It is not, hewever, essentiglly 
necessary that in all cases, it should be in writing (4), = 9 


JNANENDRA NATH CHAUDHURI, B.L. 
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(1) Buldco Das v. Howe, I. L. B. 6 Onle, 64. | 
€) Act IX of 1372, section 55e pnra 8. = 

(3) Mahomed Thrameli v. Wilkie 6 O. L. J. 682 (P. 0.) " | 
(4) ee Fry on Speciflo Performance, 4t edition, sections 1092—1099, 
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